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Executive  Order  12831  of  January  15,  1093 


The  President 


Additional  Measures  With  Respect  to  the  Federal  Republic 
of  Yugoslavia  (Serbia  and  Montenegro) 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  the  International  Emergency 
Economic  Powers  Act  (50  U.S.C.  1701  et  seq.),  the  National  Emergencies 
Act  (50  U.S.C.  1601  et  seq.),  section  5  of  the  United  Nations  Participation 
Act  of  1945,  as  amended  (22  U.S.C.  287c),  and  section  301  of  title  3  of 
tlie  United  States  Code,  in  view  of  United  Nations  Security  Council  Resolu¬ 
tions  No.  757  of  May  30,  1992,  and  No.  787  of  NovemMr  16,  1992,  and 
in  order  to  take  additional  steps  with  respect  to  the  actions  and  policies 
of  the  Federal  Republic  of  Yugoslavia  (Serbia  and  Montenegro)  and  the 
national  emergency  described  and  declared  in  Executive  Order  No.  12808 
and  expanded  in  Executive  Order  No.  12810, 

I,  GEORGE  BUSH,  President  of  the  United  States  of  America,  hereby  order: 

Section  1.  The  following  are  prohibited,  except  to  the  extent  provided  in 
regulations,  orders,  directives,  or  licenses  which  may  hereafter  be  issued 
pursuant  to  this  order,  and  notwithstanding  the  existence  of  any  rights 
or  obligations  conferred  or  imposed  by  any  international  agreement  or  any 
contract  entered  into  or  any  license  or  permit  granted  before  the  effective 
date  of  this  order: 

(a)  Any  transaction  within  the  United  States  or  by  a  United  States  person 
related  to  the  transshipment  of  commodities  or  products  through  the  Federal 
Republic  of  Yugoslavia  (Serbia  and  Montenegro);  and 

(b)  Any  transaction  within  the  United  States  or  by  a  United  States  person 
relating  to  any  vessel  in  which  a  majority  or  controlling  interest  is  held 
by  a  person  or  entity  in,  or  operating  from,  the  Federal  Republic  of  Yugoslavia 
(Serbia  and  Montenegro)  regardless  of  the  flag  under  which  the  vessel  sails. 
Sec.  2.  Any  vessel  in  which  a  majority  or  controlling  interest  is  held  by 
a  person  or  entity  in,  or  operating  horn,  the  Federal  Republic  of  Yugoslavia 
(Serbia  and  Montenegro)  shall  be  considered  as  a  vessel  of  the  Federal 
Republic  of -Yugoslavia  (Serbia  and  Montenegro)  regardless  of  the  flag  under 
which  the  vessel  sails. 

Sec.  3.  The  Secretary  of  the  Treasury,  in  consultation  with  the  Secretary 
of  State,  is  hereby  authorized  to  take  such  actions,  including  the  promulgation 
of  rules  and  regulations,  and  to  employ  all  powers  granted  to  the  President 
by  the  International  Emergency  Economic  Powers  Act  and  the  United  Nations 
Participation  Act,  as  may  be  necessary  to  carry  out  the  purpose  of  this 
order.  Such  actions  may  include  prohibiting  or  regulating  trade  and  financial 
transactions  involving  any  areas  of  the  territory  of  the  former  Socialist  Federal 
Republic  of  Yugoslavia  as  to  which  there  is  inadequate  assurance  that  such 
transactions  will  not  be  diverted  to  the  benefit  of  the  Federal  Republic 
of  Yugoslavia  (Serbia  and  Montenegro).  The  Secretary  of  the  Treasury  may 
redelegate  the  authority  set  forth  in  this  order  to  other  officers  and  agencies 
of  the  United  States  Government,  all  agencies  of  which  are  hereby  directed 
to  take  all  appropriate  measures  within  their  authority  to  carry  out  the 
provisions  of  this  order,  including  suspension  or  termination  of  licenses 
or  other  authorizations  in  effect  as  of  the  date  of  this  order. 
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Sec.  4.  Section  3(i)  of  Executive  Order  No.  12810  is  hereby  revoked. 

Sec.  5.  The  definitions  contained  in  Section  5  of  Executive  Order  No.  12810 
apply  to  the  terms  used  in  this  order. 

Sec.  6.  Nothing  contained  in  this  order  shall  create  any  right  or  benefit, 
substantive  or  procedural,  enforceable  by  any  party  against  the  United  States, 
its  agencies  or  instrumentalities,  its  officers  or  employees,  or  any  other 
person. 

Sec.  7.  (a)  This  order  is  effective  immediately. 

(b)  This  order  shall  be  transmitted  to  the  Congress  and  published  in 
the  Federal  Register. 


THE  WHITE  HOUSE, 

'  '  January  15,  1993. 

IFR  Doc.  93-1587 
Filed  1-15-93;  4:26  pml 
B  lling  code  3195-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Feder^  Regulations,  wdtich  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Grain  Inspection  Service 
TCFRPartSOO 

Fees  for  Official  Inspection  and  Official 
Weighing  Services 

AGENCY:  Federal  Grain  Inspection 
Service. 

ACTION:  Interim  rule;  postponement  of 
effective  date. 

SUMMARY:  The  Federal  Grain  Inspection 
Service  (FGIS)  is  postponing 
indefinitely  the  Febniary  1, 1993,  fee 
increases  for  Official  Inspection  and 
Official  Weighing  Services.  The  interim 
rule  was  published  in  the  January  8, 
1993,  Federal  Register  (58  FR  3213). 

The  postponement  of  the  efiective  date 
is  to  provide  additional  opportunity  to 
review  the  fee  increases  as  published  in^ 
the  Federal  Register. 

EFFECTIVE  DATE:  January'  21, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Wollam,  FGIS,  USDA,  room 
0624,  South  Building,  P.O.  Box  95454, 
Washington,  DC,  20090-6454;  telephone 
(202)  720-0920,  FAX  (202)  720-4628. 
SUPPLEMENTARY  INFORMATION:  FGIS 
published  in  the  January  8, 1993, 

Federal  Register  (58  FR  3213),  an 
interim  rule  with  request  for  comment, 
increasing  its  fees  (effective  February  1, 
1993)  by  3.7  percent  for  official 
inspection  and  weighing  services 
performed  in  the  United  States  imder 
the  United  States  Grain  Standards  Act 
(USGSA),  as  amended.  The  change  was 
intended  to  cover,  as  nearly  as 
practicable,  the  FGIS  operating  costs, 
including  related  supervisory  and 
administrative  costs.  The  change  did  not 
include  an  increase  in  fees  for 
administration  and  supervision  of 
Official  Agencies  m  for  inspection  and 
weighing  services  in  Canada. 

This  action  postpones  indefinitely  the 
February  1, 1993,  effective  date  of  the 


interim  rule  published  in  the  Fedwral 
Register  on  January  8, 1993  (58  FR 
8213).  The  postponement  of  the 
effective  date  will  provide  addititmal 
opportimity  to  review  the  fee  increases 
as  published  in  the  Federal  Register. 
The  interim  rule  provided  that 
comments  were  to  be  submitted  on  or 
before  March  3, 1993,  and  this  date 
remains  unchanged. 

Authority:  Pub.  L  94-582, 90  Stat  2867, 
as  amended  (7  U.S.C.  71  et  seq.). 

Dated:  January  13, 1993. 

David  R.  Galliart, 

Acting  Administrator. 

[FR  Doc.  93-1248  Filed  1-19-93;  8:45  am) 
BiUlNQ  CODE  3410-EN-M 


Agricultural  Marketing  Service 

7  CFR  Parte  1001, 1004, 1124 
[DA-92-40] 

Milk  in  the  New  England,  Middle 
Atlantic,  and  Pacific  Northweet 
Marketing  Areas;  Determination  of 
Equivalent  Nonfat  Dry  Milk  Price  Series 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Determination  of  equivalent 
price  series. 

SUMMARY:  This  action  determines  two 
equivalent  nonfat  dry  milk  (NDM)  price 
series  to  be  used  in  computing  Class  III- 
A  milk  prices  under  the  New  England, 
Middle  Atlantic,  and  Pacific  No^west 
milk  orders.  The  New  England  and 
Middle  Atlantic  orders  use  the  Central 
States  Extra  Grade  Nonfat  Dry  Milk 
price  series  in  the  Class  III-A  price 
computation.  The  Pacific  Nortnwest 
order  uses  the  Western  States  Grade  A 
Nonfat  Dry  Milk  price  series  in  the  Class 
ni-A  price  computation.  Hie 
Department  has  annoimced  that 
effective  January  4, 1993,  nonfat  dry 
milk  prices  will  be  repmted  on  a 
different  basis  for  each  region.  Rather 
than  reporting  separate  prices  for  Extra 
Grade  and  Grade  A  NDM,  prices  will  be 
reported  on  a  combined  basis.  Under 
this  determination,  the  new  combined 
Central  States  NDM  price  series  will  be 
used  under  the  New  England  and 
Middle  Atlantic  orders  and  the  new 
combined  Western  States  NDM  price 
series  will  be  used  under  the  Pacific 
Northwest  order  in  the  computation  of 
Class  ni-A  prices. 


EFFECTIVE  DATE:  January  4, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clayton  H.  Plumb,  Chief,  Order 
Formulation  Branch,  USDA/AMS/Dairy 
Division,  room  2968,  South  Building, 

P.O.  Box  96456,  Washington,  DC  20090- 
6456,  (202)  720-6274. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  provisions  of  the  Agricultural 
Marinating  Agreement  Act  of  1937,  as 
amended  (7  U.S.C  601  et  seq.),  and  the 
applicable  provisions  of  the  orders,  as 
amended,  regulating  the  handling  of 
milk  in  the  New  England  (part  1001), 
Middle  Atlantic  (part  1004),  and  Pacific 
Northwest  (part  1124)  marketing  areas, 
it  is  hereby  fmmd  and  determined  that: 

(1)  Each  of  the  aforementioned  three 
orders  provides  for  a  Class  III-A 
classification  and  pricing  of  skim  milk 
and  butterfat  used  to  produce  nonfat  dry 
milk.  The  Class  ni-A  price  formiila  is 
based  in  part  on  the  f.o.b.  plant  monthly 
prices  of  nonfat  dry  milk.  The  New 
England  and  Middle  Atlantic  orders  use 
the  Central  States  price  series  for  Extra 
Grade  nonfat  dry  milk.  The  Pacific 
Northwest  order  uses  the  Western  States 
price  series  for  Grade  A  nonfat  dry  milk. 
These  price  series  are  reported  by  the 
Department  in  Dcury  Market  News. 

(2)  The  December  11, 1992,  issue  of 
Dairy  Market  News  contains  notices  that 
effective  January  4, 1993,  NDM  prices 
for  the  Central  States  and  Western  States 
regions  will  be  reported  on  a  different 
basis.  Rather  than  reporting  separate 
prices  in  each  region  for  Extra  Grade 
and  Grade  A  NDM,  prices  will  be 
reported  in  each  region  on  a  cmnbined 
basis.  Thus,  the  separate  price  series  for 
Extra  Grade  NDM  and  for  Grade  A  NI^ 
will  be  discontinued  and  will  not  be 
available  for  the  use  in  computing  Class 
ni-A  prices. 

(3)  The  three  orders  provide  that  if  for 
any  reason  a  price  or  pricing  constituent 
required  by  the  order  for  computing 
class  prices  or  for  other  purposes  is  not 
available  as  prescribed  in  the  order,  the 
market  administrator  shall  use  a  price  or 
pricing  constituent  determined  by  the 
Secretary  to  be  equivalent  to  the  price 
or  pricing  constituent  that  is  required. 

(4)  Hie  intent  of  a  Nl^  price  series 
in  the  Class  ni-A  price  formula  is  to 
refiect  a  representative  wholesale 
market  value  of  NDM  each  month  in  the 
monthly  class  price  computadmi  for 
milk  us^  to  make  NDM. 

(5)  The  reason  the  Department  will  be 
reporting  only  a  single  NDM  price  series 
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in  each  region  is  that  the  declining 
production  of  certain  grades  of  NDM  has 
resulted  in  the  lack  of  representative 
NDM  prices  to  report. 

(6)  The  new  price  series  for  NDM  in 
each  region  will  be  based  on  available 
wholesale  prices  of  NDM  in  the 
respective  regions  and  will  be 
representative  of  NDM  values  in  each 
re^on.  The  two  new  price  series  will 
properly  serve  the  intent  of  the  NDM 
price  series  in  the  Class  III-A  price 
Computations. 

(7)  Therefore,  the  new  Central  States 
NDM  price  series  is  determined  to  be 
equivalent  to  the  Central  States  Extra 
C^de  NDM  price  series  and  the  new 
Western  States  NDM  price  series  is 
determined  to  be  e(mivalent  to  the 
Western  States  Grade  A  NDM  price 
series  for  piuposes  of  computing  the 
Class  m-A  prices  under  the  orders.  ^ 

(8)  Notice  of  proposed  rulemaking, 
public  procedure  thereon  and  30  days' 
notice  of  the  effective  date  hereof  is 
impractical,  unnecessary  and  contrary 
to  the  public  interest  in  that: 

(a)  The  NDM  price  series  reporting 
changes  were  effective  January  4. 1993. 
The  orders  require  that  the  Class  Ill-A 
price  for  January  milk  deliveries  be 
announc^  on  or  before  February  5, 

1993,  and  be  based  on  NDM  prices 
during  January  1993. 

(b)  This  determination  is  necessary  to 
have  an  appropriate  NDM  price  series 
imder  eadi  of  the  orders  for  the  January 
1993  Class  m-A  prices  and  si^sequent 
monthly  price  announcements  until  the 
orders  are  amended. 

(c)  This  determination  does  not 
require  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date. 

(d)  This  action  is  necessary  to  reflect 
oirrent  marketing  conditions  and  to 
maintain  orderly  marketing  conditions 
in  the  respective  marketing  areas. 

Therefore,  good  cause  exists  for 
making  this  determination  effective  on 
January  4, 1993. 

List  Subjects  in  7  CFR  Parts  1001, 
1004,  and  1124 

Milk  marketing  orders. 

The  authority  citation  for  7  CFR  parts 
1001, 1004,  and  1124  continues  to  read 
as  follows: 

Authority:  Secs  1-19, 48  Stat.  31,  as 
amended:  7  U.S.C.  601-674. 

Dated:  January  13, 1993. 

|o  Ann  R.  Smidi, 

Assistant  Secretary,  Marketing  and  Inspection 
Services. 

[FR  Doa  93-1245  Filed  1-19-93;  8:45  am] 
BNJJNO  COOK  MIO-Oa-M 


DEPARTMENT  OF  TRANSPORTATION 
Fednral  Aviation  Adminiatration 
14  CFR  Part  39 

[Docket  No.  92-NM-133-AO;  Amendment 
39-8454;  AO  93-01-01] 

AIrworthinasa  Diractivea;  da  Haviliand, 
Inc.,  Modal  DHC-7  Sarlaa  Airplanaa 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Model  DHC-7 
series  airplanes,  that  requires  a  one-time 
inspection  to  detect  incorrect  ohm 
readings  of  the  flap  position  trim  control 
box  assembly,  and  modification,  if 
necessary.  This  amendment  is  prompted 
by  a  report  of  a  takeoff  procedure  that 
was  completed  with  an  inadvertent  flap 
setting  of  0  degrees.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  a  t^eoff  with  an  incorrect  flap 
indication  of  25  degrees  when  the  flaps 
are  retracted,  which  could  lead  to 
insufficient  lift  and  increased  takeoff 
distance,  resulting  in  reduced 
controllability  of  the  airplane. 

DATES:  Eff^tive  February  25, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  leister  as  of  February 
25. 1993. 

ADDRESSES:  The  servicu  information 
referenced  in  this  AD  may  be  obtained 
fit)m  de  Haviliand,  Inc.,  Garratt 
Boulevard,  Downsview,  Ontario  M3K 
1Y5,  Canada.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Eiocket, 

1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA.  Engine  and 
Propeller  Directorate,  New  York  Aircraft 
Certification  Office,  181  South  Franklin 
Avenue,  room  202,  Valley  Stream,  New 
York;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michele  Maurer,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANl^ 
173,  New  York  Aircraft  Certification 
Office.  FAA,  Engine  and  Propeller 
Directorate,  181  South  Franklin  Avenue, 
room  202,  Valley  Stream,  New  York 
11581;  telephone  (516)  791-6427;  fax 
(516)  791-9024. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 


applicable  to  certain  Model  DHC-7 
series  airplanes  was  published  in  the 
Federal  Register  on  August  17, 1992  (57 
FR  36928).  That  action  projposed  to 
require  a  one-time  inspection  to  detect 
incorrect  ohm  readings  of  the  flap 
position  trim  control  box  assembly,  and 
modification,  if  necessary. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  states  that  the 
compliance  time  of  60  days  for 
accomplishing  the  one-time  inspection 
may  be  excessive.  The  commenter 
considers  that  the  proposed  compliance 
time  will  expose  the  affected  airplanes, 
passengers,  and  flight  crew  to  an 
increa^  risk  of  the  addressed  unsafe 
condition.  The  FAA  does  not  concur 
with  the  need  for  a  shorter  compliance 
time.  In  developing  an  appropriate 
compliance  time  for  this  action,  the 
FAA  considered  not  only  the  degree  of 
urgency  associated  with  addressing  the 
subject  imsafe  condition,  but  the 
availability  of  required  parts  and  the 
normal  maintenance  schedules  for  the 
majority  of  the  affected  fleet.  The 
proposed  compliance  time  of  60  days 
was  determined  to  be  appropriate  in 
consideration  of  the  average  utilization 
rate  of  the  affected  fleet,  the  practical 
aspects  of  an  orderly  inspection  of  the 
fleet  during  regular  maintenance 
periods,  and  the  availability  of  required 
modification  parts.  In  addition,  the  FAA 
determined  that  the  probability  of  the 
occurrence  of  the  imsafe  condition  is 
sufficiently  low  to  warrant  a  compliance 
time  of  60  days. 

One  commenter  requests  that  the 
proposal  be  amended  to  include  a 
provision  to  alert  flight  crews  of 
potentially  inaccurate  flap  indications. 
The  commenter  notes  that  this  could  be 
accomplished  by  either  adding  a  placard 
on  the  instrument  panel,  or  by 
incorporating  the  warning  in  the  FAA- 
approved  Airplane  Flight  Manual 
(AI^).  The  FAA  does  not  concur.  The 
FAA  has  determined  that  the  affected 
airplanes  already  have  a  flap  trailing 
edge  caution  light,  which  serves  to  warn 
the  flight  crew  that  the  flap  position 
indication  does  not  agree  with  actual 
flap  position.  The  FAA  has  determined 
that  this  warning  is  sufficient  to  alert 
the  flight  crew  to  verify  the  actual  flap 
position  prior  to  takeoff. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Tne  FAA  estimates  that  50  airplanes 
of  U.S.  registry  will  be  affected  by  this 
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AD,  that  it  will  take  approximately  2 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $5,500,  or  $110  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  requirements  of  ^s  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  FederaUsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  “major 
rule”  under  Executive  Order  12291;  (2) 
is  not  a  “significant  rule”  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  firom  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(^;  and  14  CFR 
11.89. 


having  Modificafion  No.  7/2093  installed, 
except  airplanes  fitted  with  Customer  Special 
Installation  78358  (fiap  indication  rework); 
certificated  in  any  category. 

Compliance:  R^uired  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  takeoff  with  an  incorrect  flap 
indication,  which  could  lead  to  insufficient 
lift  and  increased  takeoff  distance,  resulting 
in  reduced  controllability  of  the  airplane, 
accomplish  the  following: 

(a)  Within  60  days  after  the  effective  date 
of  this  AD,  perform  a  one-time  inspectiun  to 
detect  incorrect  ohm  readings  of  the  flap 
position  trim  control  box  assembly,  in 
accordance  with  paragraph  ID.  of  de 
Havilland  Alert  Service  Bulletin  S.B.  A7-27- 
86,  dated  December  19, 1991.  If  any 
discrepancies  are  detected,  prior  to  further 
flight,  modify  the  assembly  in  accordance 
with  the  service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (AGO),  FAA, 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspe^or,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  firom  the  New  York  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  inspection  and  modification  shall 
be  done  in  accordance  with  de  Havilland 
Alert  Service  Bulletin  S.B.  A7-27-86,  dated 
December  19, 1991.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  de  Havilland,  Ina,  Garratt 
Boulevard,  Downsview,  Ontario  M3K 1Y5, 
Canada.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
FAA,  Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Office,  181  South 
Franklin  Avenue,  room  202,  Valley  Stream, 
New  York;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC 

(e)  This  amendment  becomes  effective  on 
February  25, 1993. 

Issued  in  Renton,  Washington,  on 
December  21, 1992. 

Darrell  M.  Pederson, 

Acting  Manager  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  93-1355  Filed  1-19-93;  8:45  am) 
BNJJNQ  CODE  4910-19-0 


14  CFR  Part  39 

[DockM  No.  92-NM-236-AD;  AmMidmont 
39-6467;  AO  93-01-13] 

AIrworthIneaa  Diraetlvaa;  Fokkar 
Modal  F27  Seriaa  AIrplanaa 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Fokker  Model  F27 
series  airplanes.  This  action  requires  a 
visual  inspection  to  detect  cha^g, 
scratches,  and  dents  on  the  fuel  l^e 
between  the  main  wing  tank  and  the 
collector  tank,  and  replacement  of  the 
fuel  line,  if  necessary;  and  an  inspection 
to  ensure  that  the  clearances  between 
the  fuel  line  and  the  landing  gear  parts 
are  within  the  specified  limit,  and 
corrective  action,  if  necessary.  This 
amendment  is  prompted  by  reports  of 
chafed  and  dented  fuel  feed  lines 
between  the  main  wing  tanks  and  the 
collector  tanks,  which  was  caused  by 
interference  between  the  fuel  line  and 
the  main  landing  gear  uplock  actuator 
and  associated  piping.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  imcontroUed  fuel  leakage  into 
the  wheel  well. 

DATES:  Effective  February  5, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  February  5, 
1993. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  22, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  92-NM- 
236-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  fiom  Fokker 
Aircraft  USA,  Inc.,  1199  North  Fairfax 
Street,  Alexandria,  Virginia  22314.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mark  Quam,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Wcishington  98055-4056;  telephone 
(206)  227-2145;  fax  (206)  227-1320. 


§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-01-01.  De  Havilland,  Inc.:  Amendment 
39-8454.  Docket  92-NM-133-AD. 
Applicability:  Model  DHC-7  series 
airplanes;  serial  numbers  3  and  subsequent. 
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SUPPLEMENTARY  INFORMATION:  The 
Riiksluchtvaartdienst  (RLD),  which  is 
the  airworthiness  authority  for  the 
Netherlands,  recently  notified  the  FAA 
that  an  unsafe  ccaidition  may  exist  on 
certain  Fokker  Model  F27  series 
airplanes.  The  RLD  advises  that  during 
a  recent  flight  check,  an  operator  of  a 
Model  F27  series  airplane  found  a  fuel 
leak  in  a  rear  fuel  fe^  line  between  the 
main  wing  tank  and  the  collector  tanL 
Further  investigation  revealed  that  the 
fuel  line  between  these  two  tanks  was 
chafed  and  dented  due  to  interference 
between  the  fuel  find  and  the  main 
landing  gear  uplock  actuator  and 
associate  piping.  Inspections  of  this 
operator's  fleet  revealed  six  additional 
cases  of  chafed  fuel  lines  in  the  left-  and 
right-hand  nacelles.  This  condition,  if 
not  corrected,  could  result  in 
uncontrolled  fuel  leakage  into  the  wheel 
well. 

Fokker  has  issued  Service  Bulletin 
F27/28-61,  dated  September  3, 1992, 
that  describes  procedures  for  a  visual 
inspection  to  detect  chafing,  scratches, 
and  dents  on  the  fuel  line  ^tween  the 
main  wing  tank  and  the  collector  tank, 
and  replacement  of  the  fuel  line,  if 
necessary;  and  an  inspection  to  ensure 
that  the  clearances  between  the  fuel  line 
and  the  landing  gear  parts  during 
retraction  and  in  the  uplock  position  are 
within  the  specified  limit,  and 
corrective  action,  if  necessary.  The  RLD 
classified  this  service  bulletin  as 
mandatory  and  issued  Netherlands 
Airworthiness  Directive  BLA  No.  92- 
102,  Issue  2,  dated  October  23, 1992,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  the 
Netherlands. 

This  aiiplane  model  is  manufactured 
in  the  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD, 
reviewed  all  available  infcnmation,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  uncontrolled  fiiel  leakage  into 
the  wheel  well.  This  AD  requires  a 
visual  inspection  to  detect  ^afing, 
scratches,  and  dents  on  the  fuel  line 
between  the  main  wing  tank  and  the 


collector  tank,  and  replacement  of  the 
fuel  line,  if  necessary;  and  an  inspection 
to  ensure  that  the  clearances  between 
the  fuel  line  and  the  landing  gear  parts 
are  within  the  specified  limit,  and 
corrective  action,  if  necessary.  The 
actions  are  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticaole,  and  that  good 
cause  exists  for  making  this  amendxnent 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter’s  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  reptort  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  92-NM-236-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 


levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  detmmined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291,  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administratimi  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows; 

PART  39— AIRWORTHINESS 
DIRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.a  App.  1354(a).  1421 
and  1423: 49  U.S.C.  106(g};  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-01-13.  Fokken  Amendment  39-8467. 

Docket  92-NM-236-AD. 

Applicability:  Model  F27  series  airplanes; 
except  Model  F27  Mark  050  series  airplanes; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  uncontrolled  fuel  leakage  into 
the  wheel  well,  accomplish  the  folloi^ng; 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  perform  a  visual  inspection  to 
detect  chafing,  scratches,  or  dents  on  the  fuel 
lines  on  the  left-  and  right-hand  nacelles,  in 
accordance  with  part  1  of  the 
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Service  Bulletin  F27/28-61,  dated  September 
3. 1992. 

(b)  If  no  chafing,  scratches,  or  dents  are 
found  during  the  inspection  required  by 
paragraph  (a)  of  this  AO,  the  fuel  line  may 
remain  installed.  However,  within  100  hours 
time-in-service  after  the  effective  date  of  this 
AD,  perform  a  visual  inspection  for 
clearances  between  the  fuel  line  and  the 
landing  gear  parts,  in  accordance  with  part  2 
of  the  Accomplishment  Instructions  of 
Fokker  Service  Bulletin  F27/28-61,  dated 
September  3, 1992;  and  accomplish  either 
paragraph  (b)(1)  or  (b)(2)  of  this  AD,  as 
applicable. 

(1)  If  the  clearance  between  the  fuel  line 
and  the  landing  gear  parts  is  less  than  0.25 
inch,  prior  to  fu^er  flight,  adjust  the 
landing  gear  components  to  achieve  a 
minimum  clearance  of  0.25  inch,  in 
accordance  with  the  service  bulletin. 

(2)  If  the  clearance  between  the  fuel  line 
and  the  landing  gear  parts  is  0.25  inch  or 
greater,  no  further  action  is  required  by  this 

AD. 

(c)  If  any  chafing  or  scratches  are  found 
during  the  inspection  required  by  paragraph 
(a)  of  this  AD,  prior  to  further  flight, 
accomplish  both  paragraphs  (c)(1)  and  (c)(2) 
of  this  AD: 

(1)  Measure  the  damage  depth  and 
accomplish  either  paragraph  (c)(l)(i), 

(c) (l)(ii,)  or  (c)(l)(iii)  of  this  AD,  as 
applicable. 

(1)  If  the  depth  of  chafing  or  scratch  damage 
is  equal  to  or  greater  than  0.009  inch,  prior 

to  further  flight,  replace  the  damaged  fuel 
line,  in  accordance  with  Chapter  28-00-00  of 
the  Airplane  Maintenance  Manual. 

(ii)  If  the  depth  of  chafing  or  scratch 
damage  is  0.004  inch  or  more,  but  less  than 

O. 009  inch,  re-inspect  the  damaged  fuel  line 
in  accordance  with  paragraph  (a)  of  this  AD 
thereafter  at  intervals  not  to  exceed  10  horns 
time-in-service;  and  replace  the  damaged  fuel 
line  within  50  hours  time-in-service  after  the 
effective  date  of  this  AD,  in  accordance  with 
Chapter  28-00-00  of  the  Airplane 
Maintenance  Manual. 

(iii)  If  the  depth  of  chafing  or  scratch 
damage  is  less  than  0.004  inch,  the  fuel  line 
may  remain  in  place. 

(2)  Perform  a  visual  inspection  for 
clearances  between  the  fuel  line  and  the 
landing  gear  parts,  in  accordance  with  part  2 
of  the  Accomplishment  Instructions  of 
Fokker  Service  Bulletin  F27/28-61,  dated 
September  3, 1992,  and  accomplish  either 
paragraph  (c)(2)(i)  or  (c)(2)(ii)  of  this  AD,  as 
applicable. 

(i)  If  the  clearance  between  the  fuel  line 
and  the  landing  gear  parts  is  less  than  0.25 
inch,  prior  to  filler  flight,  adjust  the 
landing  gear  components  to  achieve  a 
minimum  clearance  of  0.25  inch,  in 
accordance  with  the  service  bulletin. 

(ii)  If  the  clearance  between  the  fuel  line 
and  the  landing  gear  parts  is  0.25  inch  or 
greater,  no  further  action  is  required  by  this 
AD. 

(d)  If  any  dent  is  foimd  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  prior  to  further  fli^t,  accomplish  both 
paragraphs  (d)(1)  and  (d)(2)  of  this  AD: 

(1)  Measure  the  damage  depth  and 
accomplish  either  paragraph  (d)(l)(i)  or 

(d) (l)(ii)  of  this  AD,  as  applicable. 


(1)  If  the  depth  of  the  dent  is  equal  to  or 
greater  thao  0.1  inch,  prior  to  further  flight,  * 
replace  the  dented  fuel  line,  in  accordance 
with  Chapter  28-00-00  of  the  Airplane 
Maintenance  Manual. 

(ii)  If  the  depth  of  the  dent  is  less  than  0.1 
inch,  the  fuel  line  may  remain  installed. 

(2)  Perform  a  visual  inspection  for 
clearances  between  the  fuel  line  and  the 
landing  gear  parts,  in  accordance  with  part  2 
of  the  Accomplishment  Instructions  of 
Fokker  Service  Bulletin  F27/28-61,  dated 
September  3, 1992;  and  accomplish  either 
paragraph  (d)(2)(i)  or  (d)(2)(ii)  of  this  AD,  as 
applicable. 

(i)  If  the  clearance  between  the  fuel  line 
and  the  landing  gear  parts  is  less  than  0.25 
inch,  prior  to  further  flight,  adjust  the 
landing  gear  components  to  achieve  a 
minimum  clearance  of  0.25  inch,  in 
accordance  with  the  service  bulletin. 

(ii)  If  the  clearance  between  the  fuel  line 
and  the  landing  gear  parts  is  0.25  inch  or 
greater,  no  further  action  is  required  by  this 
AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(g)  The  inspections,  replacement,  and 
adjustment  shall  be  done  in  accordance  with 
Fokker  Service  Bulletin  F27/28-61,  dated 
September  3, 1992.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
S52(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Fokker  Aircrafi  USA,  Inc., 
1199  North  Fairfax  Street,  Alexandria, 
Virginia  22314.  Copies  may  be  inspected  at 
the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 

Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC 

(h)  This  amendment  becomes  efiective  on 
February  5, 1993. 

Issued  in  Renton,  Washington,  on  January 
11, 1993. 

N3.  Martenson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  93-1359  Filed  1-19-93;  8:45  am) 
BIUINQ  CODE  4aifr-1S-U 


14  CFR  Part  39 

[Dockat  No.  92-NM-105-AO;  Amondmont 
39-8453;  AO  92-27-181 

Airworthiness  Directives;  McDonneii 
Dougias  Modei  DC-10  and  KC-10 
(Miiitary)  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  DC-10  and  KC-10 
(military)  series  airplanes,  that  requires 
visual  inspection  of  the  left  and  right 
main  lantUng  gear  (MLG)  pistons  to 
detect  inward  buckling,  and 
replacement  of  the  MLG  piston,  if 
necessary.  This  amendment  also 
requires  either  modification  or 
replacement  of  the  rebound  check  valve. 
This  amendment  is  prompted  by  several 
incidents  of  MLG  piston  failure.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  failure  of  the  MLG 
piston  and  subsequent  reduced 
controllability  of  the  airplane  during 
landing. 

DATES:  Effective  February  25, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
25, 1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  McDonnell  Douglas  Corporation, 

P.O.  Box  1771,  Long  Beach,  California 
90846-1771,  Attention:  Business  Unit 
Manager,  Technical  Publications — 
Technical  Administrative  Support,  Cl- 
L5B.  This  information  may  be  examined 
at  the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate. 
Rules  Docket,  1601  Lind  Avenue.  SW., 
Renton,  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street,  Long  Beach, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Maureen  Moreland,  Aerospace 
Engineer,  Los  Angeles  Aircraft 
Certification  Office,  ANM-121L,  FAA 
Transport  Airplane  Directorate,  3229 
East  Spring  Street,  Long  Beach, 
California  90806-2425;  telephone  (310) 
988-5238;  fax  (310)  988-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  McDonneii  Douglas  Model 
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E)C-10  and  KC-10  (militaiy)  series 
airplanes  was  published  in  the  Federal 
Register  on  August  27, 1992  (57  FR 
38801).  That  action  proposed  to  require 
visual  inspection  of  the  left  and  lignt 
main  landing  gear  (MLG)  pistcms  to 
detect  inward  Duckling,  and 
replacement  of  the  MIjG  piston,  if 
necessary.  That  action  alro  proposed  to 
reqiiire  either  modification  or  ^ 

replacement  of  the  rebound  check  valve. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  gfven  to  the 
comments  received. 

One  commenter  supports  the  rule  as 
proposed. 

Ctae  commmiter  requests  that  the 
applicability  statement  of  the  AD  be 
revised  to  dielete  McDonnell  Douglas 
Model  DC-10-30  and  -40  series 
airplanes.  The  commenter  notes  that 
none  of  the  reported  incidents  of  MLG 
piston  failure  nave  occurred  on  Model 
DC-10-30  or  -40  swies  airplanes. 
Additionally,  the  commenter  notes  that 
pistons  on  Model  DC-10-30  and  -40 
series  airplanes  have  a  thicker  wall  than 
those  on  the  Model  DC-10-10  and  -15 
series  airplanes;  therefore,  the 
commenter  considers  that  the  thicker 
wall  provides  Model  DC-10-30  and  -40 
series  airplanes  with  a  greeter  margin  of 
safety.  The  FAA  does  not  concur.  The 
manufacturer  has  conducted  an  anal3rsi8 
to  simulate  failure  of  the  MLG  r^xnmd 
check  valve  on  Model  DC-10-30  and 
-40  series  airplanes.  This  analysis 
revealed  that  the  pistons  installed  on 
Model  DC-10-30  and  -40  series 
airplanes  are  at  risk  for  developing 
excessive  rebound  chamber  pressures. 
The  FAA  has  concurred  with  the 
manxifecturer’s  analysis  and  has 
determined  that  these  airplanes  are 
subject  to  the  addressed  unsafe 
condition.  To  remove  them  from  the 
applicability  statement  of  this  AD 
would  be  inappropriate. 

The  same  commenter  requests  that  the 
compliance  time  for  inspecting, 
reworking,  and  replacing  the  rebound 
check  valve  be  extended  from  the 
proposed  5  years  to  7  years  for  Model 
DC-10-30  and  -40  series  airplanes  in 
order  to  coincide  with  regular 
maintenance  schedules.  This 
commenter  notes  that  the  normal 
interval  for  MLG  overhaul  for  airplanes 
in  its  fleet  is  20,000  landings.  Based  on 
this  conunenter’s  average  utilization 
rate,  the  average  number  of  years 
between  MLG  overhauls  is  7  years. 
Accomplishment  of  the  inspectirm  and 
modification  of  the  MLG  piston  during 
regulariy  scheduled  gear  overhaul 
would  rninimize  the  cost  and  workload 
impact  cm  this  commmiter.  The  FAA 


does  not  amcur  with  the  commenter’s 
request  to  extend  the  compliance  time. 
The  FAA  has  determined  that  the 
compliance  time,  as  proposed,  provides 
ample  time  within  which  affected 
operators  can  schedule  time  for  a 
maintenance  base  visit.  It  also 
represents  the  rrutximum  interval  of 
time  allowable  for  the  affected  airplanes 
to  continue  to  operate  prior  to 
accomplishing  me  required  inspection, 
rework,  and  replacement  without 
compromising  safety.  Maintenance 
schedules  vary  from  operator  to 
operator:  therefore,  an  extension  of  the 
compliance  time  to  accommodate  one 
operator’s  schedule  would  not 
necessarily  ensure  that  the  modification 
would  be  accomplished  within  the 
regular  maintenance  schedules  of  all  of 
the  affected  operators. 

Several  commenters  request  an 
extension  of  the  compliance  time  for 
accomplishing  the  inspection  and 
modification  of  the  MLG  piston  from  the 
proposed  2  years  to  2.5  years  for  Model 
DC-10-10  and  -15  series  airplanes. 
These  commenters  note  that  to  require 
that  the  proposed  requirements  be 
accomplished  within  the  proposed 
compliance  time  would  disrupt  current 
MLG  maintenance  programs  and  would 
necessitate  that  the  required  actions  be 
accomplished  on  an  unscheduled  basis; 
this  would  place  an  xmwarranted 
financial  burden  on  operators  and 
would  disrupt  not  only  regularly 
scheduled  maintenance  but  operation 
schedules,  as  welL  In  addition,  one  of 
these  commenters  notes  that  it  began 
including  the  rebound  check  valve 
modification  in  its  regular  MLG 
maintenance  program  at  the  time  of  the 
issuance  of  McDonnell  Douglas  DC-10 
Service  Bulletin  32-227,  dated  January 
21, 1991;  to  mandate  the  proposed 
compliance  time  would  require  this 
operator  to  revise  its  current 
maintenance  program  schedule  that 
already  addresses  the  requirements  of 
the  proposed  AD. 

Another  conunenter  requests  an 
extension  of  the  compliance  time  for 
accomplishing  the  inspection  and 
modification  of  the  MIG  piston  from  the 
proposed  2  years  to  5  years  for  Model 
PC-10-10  and  -15  series  airplanes.  This 
commenter  notes  that  its  fleet  has  not 
experienced  an  occurrence  of  the 
subject  unsafe  condition  during  20  years 
of  operating  Model  DC-lO’s.  This 
commenter  also  ctmsiders  that  requiring 
the  modification  within  the  proposed 
compliance  time  would  impose  an 
unwarranted  financial  and  maintenance 
bxuxlen  on  this  conunenter’s  operations. 

The  FAA  concurs  that  the  compliance 
time  for  the  inspection  and  modification 
requirements  for  these  airplanes  can  be 


extended  somewhat.  Extending  the 
compliance  time  by  6  additional  months 
will  not  adversely  affect  safety,  and  will 
allow  the  modifiration  to  be  performed 
at  a  main  base  during  regularly 
scheduled  maintenance  where  speaal 
eqviipment  and  trained  maintenance 
personnel  will  be  available,  if  necessary. 
Paragraph  (a)  of  the  final  rule  has  been 
revised  to  specify  a  compliance  time  of 
30  months.  However,  the  FAA  does  not 
conctir  to  extend  the  compliance  time  to 
5  years.  The  FAA  has  determined  that 
Model  DC-10-10  and  -15  series 
airplanes  (on  which  the  MLG  piston  has 
not  been  previously  modified  in 
accordance  ^dth  McDonnell  Douglas 
DC-10  Service  BuUetm  32-227,  ^ted 
January  21, 1991)  are  especially 
susceptible  to  piston  buckling  failures 
caused  by  excessive  reboimd  chamber 
ressures.  Because  of  this  risk,  the  FAA 
as  determined  that  the  incorporation  of 
the  new  design  rebound  check  valve  on 
these  airplanes  must  be  e^qxedited  in 
order  to  ensure  an  acceptable  level  of 
safefy. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determine  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Th^  are  approximately  423 
Mdfoimell  Douglas  Model  DC-10  and 
KC-10  (military)  series  airplanes  of  the 
affected  design  fo  the  worldvride  fleet. 
The  FAA  estimates  that  195  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  6  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
lalmr  rate  is  $55  per  wt^k  hour.^ 

Required  parts  will  cost  approximately 
$1,205  per  airplane.  Based  on  these 
figxues,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$299,325,  or  $1,535  per  airplane.  This 
total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
reqt^ments  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  w 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Hierefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparatitm 
of  a  Federalism  Assessmmt. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  no*  a  "major 
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rule*'  under  Executive  Order  12291^  (2} 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Polidas  and  Procedures  (44 
FR 11034,  Febru^  26. 1976);  and  (3) 
will  not  liAve  a  signifiamt  economic 
impact,  positive  or  negative,  (Hi  a 
substantial  number  of  small  raitities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  acti(Hi  and  it  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  firom  the  Rules 
Docket  at  the  location  provided  tinder 
the  caption  "ADDRESSES." 

List  of  SobjecU  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorpcuaticm  by  reference, 

Safety. 

Adopti(m  oi  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHMESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AuthoritT:  49  U.S.C.  App.  13S4(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

f39Ll3  [Ainsnds(f) 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

92-27-lS.  McDonnell  Dengler  Amendment 
39-6453.  Docket  92-NM-10&-AD. 

ApplkabUify:  Model  DC-10-10,  -15,  -30, 
-40,  and  KC-10  (Military)  series  air^danes; 
(»rtificated  in  any  category. 

Compliance:  Required  as  irulicated,  unlMS 
actXHBplished  prerkiusly. 

To  prevent  feilure  of  the  main  landing  gear 
(MLG)  piston  and  subsequent  reduced 
controllability  of  the  airplane  during  landing, 
accomplish  the  following: 

(a)  For  Model  DC-10-10  and  DC-10-15 
series  airplanes  that  have  not  been  modified 
in  accordance  with  McOormell  Douglas  DC- 
10  Service  Bulletin  32-227,  dated  January  21, 
1991:  Within  30  months  after  die  efiective 
date  of  this  AD,  accomplish  the  requirements 
of  paragraphs  (a)(1)  and  (aX2)  of  this  AD; 

(1)  Conduct  a  visual  indirection  of  the  right 
and  left  MLG  pistons  to  detect  inward 
buckling.  If  inward  buckling  of  die  MLG 
piston  is  detected,  prior  to  further  flight, 
r^lace  the  MLG  piston  in  atxordance  with 
M(i)onnelI  Douglas  DC-10  Service  Bulletin 
32r-227,  Revirion  1,  dated  April  30, 1992. 

(2)  Determine  if  the  rebound  check  valve 
previously  has  been  replaced  in  accordance 
with  McDonnell  Douglas  Service  Bulletin 
32-60,  Revision  3,  d^d  August  7, 1974;  or 
Revision  4,  dated  November 6, 1974;  or 


Revision  5,  dated  May  1, 1975;  (x  Revision 
6,  dated  June  20, 1975;  (hereafter  referred  to 
as  "SB  32-60"). 

(i)  If  the  rebound  check  valve  has  not  been 
replaced  in  accordance  widi  SB  32-60: 

Within  30  mcMitbs  after  (he  efiective  dale  of 
this  AD,  replace  the  rebound  check  valve  in 
acxordance  with  McDonnell  Douglas  DC-10 
Service  Bulletin  32-227,  Revision  1,  dated 
April  30, 1992. 

(ii)  If  the  rebound  check  vahre  has  been 
replaced  in  accordairce  with  SB  32-60: 

Within  30  months  after  the  effective  date  of 
this  AD,  rework  or  replace  the  rebound  check 
valve  in  accordance  with  McDormell  Douglas 
DC-10  Service  Bulletin  32-227,  Revirion  1, 
dated  April  30, 1992. 

(b)  For  Model  DC-10-10  and  DC-10-15 
series  airplanes  that  have  been  modified  in 
acxordance  with  McDcmnell  Douglas  DC-10 
Service  Bulletin  32-227,  dated  January  21, 
1991;  and  for  all  Model  DC-10-30  and  DC- 
10-40  and  KC-10  (military)  series  airplanes: 
Within  five  years  after  the  effective  date  of 
this  AD,  accomplish  the  requirements  of 
paragraphs  (bXl)  and  (bX2)  of  this  AD: 

(1)  Conduct  a  visual  inspection  of  the  right 
and  left  MLG  pistons  to  detect  inward 
buckling,  in  acxordance  with  McDonnell 
Douglas  DC-10  Swvice  Bulletin  32-227, 
Revision  1,  dated  April  30, 1992.  If  inward 
buckling  of  the  MLG  piston  is  detected,  prior 
to  furthw  flight,  replacx  the  MLG  piston  in 
accordance  with  McDonnell  Douglas  DC-10 
Service  Bulletin  32-227,  Reviskm  1,  dated 
April  30, 1992. 

(2)  Determine  if  the  rebound  check  valve 
previously  has  been  r^laced  in  accordance 
with  SB  32-60. 

(i)  If  the  rebound  check  valve  has  not  been 
replaced  in  accordance  with  SB  32-60: 

Within  flve  3rears  after  die  effective  date  of 
this  AO,  replace  the  rebound  check  valve  hr 
acxordance  with  McDonnell  Douglas  DC-10 
Service  Bulletin  32-227,  Revision  1,  dated 
AprU  30, 1992. 

(ii)  If  the  rebound  check  valve  has  been 
replaced  in  accordance  with  SB  32-60: 
Within  five  years  after  the  effective  date  of 
this  AD,  rework  or  replace  the  rebound  check 
valve  in  accordance  with  McDonnell  Douglas 
DC-10  Service  Bulletin  32-227,  Revisicm  1, 
dated  April  30, 1992. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Ainxaft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  recpiests  through 
an  appropriate  FAA  Principal  Maintenancx 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACC 

Note:  Information  ccmceming  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fiom  the  Los  Angeles  AGO. 

(d)  Special  flight  permits  may  be  issued  hi 

accordance  with  FAR  21.197  21.199  to 

operate  the  airplane  to  a  Icxiation  where  the 
requirements  (>f  this  AD  can  be 
accomplisbecL 

(e)  llie  inspection,  rework,  and 
replacement  shall  be  done  in  accordance 
wifli  MdXmnell  Douglas  DC-10  Service 
Bulletin  32-227,  Revision  1,  dated  April  30, 


1992.  This  Incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Renter  in  accordance  witii  5  U.Sil.  552(8) 
and  1  CFR  part  51.  Copies  may  be  obtained 
ftom  McDonnell  Dou^as  Corporation,  P.O. 
Box  1771,  Long  Beach,  Cafiferaia  90846- 
1771,  AttoDtkm:  Business  Unit  Mmager, 
Technical  Publications — ^Technical 
Administrative  Support  Cl-LSB.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Rantoo. 
Washington;  ch  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Spring  Street 
Long  Beach.  California  90606-2425;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street  NW.,  suite  700,  Washington, 
DC 

(I)  This  amendment  becomes  effective  on 
February  25, 1993. 

bsued  in  Renton,  Washington,  on 
December  18, 1902. 

Bitt  R.  BoxweH, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 

(FR  Doc.  93-1358  Filed  1-19-93;  8:45  am) 

aajjNQ  CODE  4ete-i3-«i 


14  CFR  Part  39 

[Docket  No.  SI-NM-OB-AO;  Amendment 
39-8452;  AO  92-27-17] 

Alrworthtowaa  Dkacthrea;  Short 
Brothara,  PLC,  MocJal  S03-30  and 
S03-60  Sarlaa  AIrplanaa 

AGENCY:  Federal  Aviation 
Administraticm,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Short  Brothers.  PLC. 
Mcxlel  ^3-30  and  SD3-60  series 
airplanes,  that  requires  locking  the  left 
and  right  low  pressure  (LP)  levers  in  the 
open  position  using  securing  wires,  and 
revising  the  Airplane  Flight  Manual 
(AFM).  This  amendment  is  prompted  by 
reports  that  the  LP  lever,  instead  of  the 
(70ssfeed  lever,  had  been  shut.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  inadvertent  engine 
shutdown. 

DATES:  Eftec:tive  February  25. 1993. 

The  incorporation  by  reference  of 
curtain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
25. 1993. 

ADDRESSES:  Hie  service  information 
referenced  in  this  AD  may  be  obtained 
from  Shorts  Brothers,  2011  Costal 
Drive,  Suite  713,  Arlington,  Virginia 
22202-3719.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  Rules  Docket, 
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1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC 

FOR  FURTHER  StfORMATWN  CONTACT:  Mr. 
Hank  Jenkins,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 

FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2141;  fiuc  (206)  227-1320. 

SUPPLEMENTARY  RIFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  all  Short  Brothers,  PLC 
M^el  SD3-30  and  SD3-60  series 
airplanes  was  published  in  the  Federal 
Register  on  June  14, 1991  (56  FR  27468). 
That  action  proposed  to  require  locking 
the  left  and  right  low  pressure  (LP) 
levers  in  the  open  position  using 
securing  wires,  and  revising  the 
Airplane  Flight  Manual  (A^). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Two  commenters  request  a  design 
change  for  the  levers  of  the  left  and  right 
low  pressure  fuel  shut-off  valves,  in 
order  to  provide  a  tactile  indication  of 
which  vdve  lever  is  grasped,  so  that  the 
LP  levers  will  feel  significantly  different 
from  the  fuel  crossfeil^  valve  lever.  The 
AD  proposes  to  use  securing  wire  to 
lock  the  levers  of  the  left  and  right  low 
pressure  fuel  shut-off  valves  to  the  open 
position  to  prevent  inadvertent  closure; 
however,  the  commenters  maintain  that 
under  certain  circumstances,  a  crew 
member  might  mistakenly  overcome  the 
resistance  of  the  securing  wire  and 
inadvertently  close  the  wrong  valve. 

The  FAA  does  not  concur.  The  FAA 
considers  that  securing  vrire  is  the  best 
solution  available  to  quickly  implement 
corrective  action  and  that  the  securing 
wires  will  provide  adequate  deterrence 
to  preclude  unintentional  usage. 
However,  the  FAA  will  encourage  the 
manufacturer  to  develop  a  modification 
kit  which  will  change  the  design  of  the 
low  pressure  fuel  shut-off  valve  levers  to 
allow  for  tactile  discrimination  of  valve 
levers.  Once  such  a  modification  is 
developed  and  approved,  the  FAA  may 
consider  further  rulemaking. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adration  of  the  rule  as  proposed. 

The  FAA  estimates  that  120  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  wiU  take  approximately  3 


work  hoiirs  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
The  cost  for  required  parts  is  negligible. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $19,800,  or  $165  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  requirements  of  ^s  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  “major 
rule”  under  Executive  Oitler  12291;  (2) 
is  not  a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  sig^ficant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  frern  the  Rules 
Docket  at  the  location  provided  under 
the  caption  “ADDRESSES.” 

List  of  Subjects  in  14  CFRPait  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

139.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

02-27-17.  Slmt  Brothers,  PLC:  Amendment 
39-8452.  Docket  Sl-NM-OS-AD. 


Applicability:  All  Model  SD3-30  and  S03- 
60  s^es  airplanes,  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  inadvertent  engine  shutdown, 
accomplish  the  following: 

(a)  Within  120  days  after  the  effective  date 
of  this  AO,  lock  the  left  and  right  low 
pressure  (LP)  levers  in  the  open  position 
using  seciuing  wires,  in  acc^ance  with 
Shorts  Service  Bulletins  SD330-28-35  (for 
Model  SD3-30  series  airplanes)  or  SD360- 
26-20  (for  Model  SD3-60  series  airplanes), 
both  dated  February  22, 1991;  as  applicable. 

(b)  Within  120  days  after  the  efC^ve  date 
of  this  AD,  following  accomplishment  of  the 
modification  required  by  paragraph  (a)  of  this 
AD,  revise  the  Limitations  Se<^ons  of  the 
FAA-approved  Airplane  Flight  Manual 
(AFM)  inserting  the  following 
amendments,  as  applicable: 

(1)  For  Model  SD3-30  series  airplanes: 

SBH3.3  Amendment  p/16, 

SBH3.6  Amendment  p/12 

(2)  For  Model  SD3-60  series  airplanes: 

SB4.3  Amendment  p/19, 

SB4.6  Amendment  p/12, 

SB4.8  Amendment  p/14 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Opmtors 
shall  submit  Uieir  requests  throrigh  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  nuy  add  conunents  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  method  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
acconrdance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  lire  locking  requirement  shall  be  done 
in  accordance  with  Shorts  Service  Bulletin 
SD330-28-3S,  dated  February  22, 1991,  and 
Shorts  Service  Bulletin  SD360-28-20,  ^ted 
February  22, 1991.  The  revisioiu  to  the 
Airplane  Flight  Manual  (AFM)  shall  be  done 
in  accordance  with  the  following  list  of  AFM 
Amendment  Documents  and  related  effective 
pages: 


AFM  amendment  document  num- 
t>er 

Page 

No. 

Sec¬ 

tion 

No. 

S8H3.3  Amendment  p/16 _ _ _ 

5,6 

3 

7,42 

4 

SBH3.6  Amendment  p/12 _ 

5,6 

3 

7,48 

4 

S64.3  Amendment  p/19  _ _ ...... 

5,6 

3 

7,50 

4 

SB4.6  Amendment  p/12 _ 

5,6 

3 

7,50 

4 

SB4A  Amendment  p/14 _ _ _ 

5,6 

3 

7.50 

4 

This  incorporotion  by  reference  was 
approved  by  the  Director  of  the  Fedmal 
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Register  in  accordance  wldi  S  U.SXI.  S52(a} 
and  1 CFR  part  51.  Copim  may  be  obtained 
from  Shorts  Brothers,  PLC,  2011  Crystal 
Drive,  Saite  713,  Arlington,  Virginia  22202- 
3719.  Copies  mey  be  inspected  at  the  FAA, 
Traaeporr  Airpkme  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
CapHol  Street,  NW.,  sohe  700,  Wadiington, 
DC. 

(Q  This  amendment  becomes  elective  m 
Felmiary  25, 1 993. 

Issued  in  Renton,  Washington,  on 
December  18, 1992. 

Bill  K.  Bex«*«ll, 

Acting  Matiagpr,  Tnasport  Airptane 
Dinctorata,  Akcnfl  Cert^cation  Service. 
(FR  Doc.  93-1357  Piled  1-19-93;  8:45  mn) 
aajjNQ  cone  4ei4-is-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1203b 
RIN2700-AA40 

Sacurlly  Programa;  Arraat  Authority 
and  Uao  of  Forca  by  NASA  SocurRy 
Forco  Paraonnal 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Final  rule. 

SUMMARY:  Hus  document  amends 
agency  regulations  on  security  programs 
to  comply  with  the  changes  identified 
by  the  General  Counsel  uid  the 
Inspector  General  and  approved  by 
Attorney  General  Willism  P.  Barr.  This 
regulation  implements  section  304(f)  of 
the  National  Aeronautics  and  Space  Act 
of  1050,  as  amended  (42  U.S.C.  245€a), 
by  establishing  guid^inee  ftn  the 
exercise  of  arrest  authority  and  fm  the 
exerdse  of  physical  force,  including 
deadly  force,  in  confonctimt  with  such 
arrest  authority. 

EFFECTIVE  DATE:  January  21, 1993. 

FOR  FURTHER  MFORMATION  CONTACT: 

C  Hagen,  202-^50-2312. 
SUPPLEMENTARY  MFORMATION:  On 
February  11, 1992,  NASA  published  its 
final  rule,  14  CFR  part  1203b,  "Secmity 
Programs;  Arrest  Authority  and  Use  of 
Force  by  NASA  Security  Force 
Personnel,**  in  the  Fedc^  Register  (57 
FR  4926).  This  amendment  changes 
paragraph  1203b(sK3)  concerning  die 
issue  of  weapons  bei^  aimed  to 
disable,  and  makes  administrative, 
editorial  changes  to  paragraphs 
1203b.l07(cXl)  and  1203b.l08(d)(Z). 
NASA  has  determined  that: 

1.  This  role  is  not  subject  to  the 
requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612,  since 
it  wUl  not  exOTt  a  significant  economic 


impact  on  a  substmitial  number  of  small 
business  entities. 

2.  This  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291; 

Lialof  Sdbjects  inlACFRPart  1203b 

Security  programs.  Arrest  autluHity, 
Use  of  force. 

PART  1203B--SECURITY  PROGRAMS; 
ARREST  AUTHORTTY  AND  USE  OF 
FORCE  BY  NASA  SECURITY  FORCE 
PERSONNEL 

For  reasons  set  forth  in  the  Preamble, 
14  CFR  part  1203b  is  amended  aa 
follows: 

1.  The  authority  citation  Rmt  14  CFR 
part  1203b  continues  to  read  as  follows: 

Authority:  Sec.  304(1)  of  the  National 
Aeronautics  and  Space  Act  of  1958  (42  U.SXL 
2456a]. 

2.  Section  1203b.l07  is  amended  by 
revising  paragraphs  (aK3)  and  (cKD  to 
read  as  f^lows: 

|12S3b.107  U—  of  firsarms. 

*  *  •  *  • 

(a)*  *  * 

(3)  Shoot  to  stop. 

*  *  *  *  « 

(c) *  *  • 

(1)  The  incident  shall  be  reported  to 
the  Installation  Qiief  of  Security  who, 
in  turn,  will  report  it  to  the  NASA 
Security  OfGce  as  expeditiously  as 
possible,  with  as  many  details  supplied 
as  are  available. 

(3)  Sectioh  1203(b).108  is  amended  by 
revising  paragraph  (dK2)  to  read  as 
follows: 

1 1203b.108  Management  ovecsighL 
•  •  *  *  * 

(d) *  *  * 

(2)  Require  security  force  officers 
exercising  arrest  airthority  to  requalify 
semiarmually  with  their  assigned 
firearms;  md 

***** 

Dated:  January  6, 1993. 

Danial&GoldiB. 

Admimstiatae. 

[FR  Doc  93-1211  ffiled  1-19-93;  8:45  am} 
BNJJNQ  cooe  TSie^n-N 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  SmvIcr 
28  CFR  Parte  tend  602 
[T2kt47D) 

RiN1545-AR21 

Intercompany  Treneter  Pricing 
RegulMlone  Under  Section  482 

agency:  IntOTnal  Revenue  Service, 
Treasury. 

ACnON:  Temporary  regulations. 

SUMMARY:  This  document  contains 
temporary  Irrcome  Tax  Regulations 
relating  to  intercompany  transfer  pricing 
under  section  402  of  the  Internal 
Revenue  Code.  The  Tax  Reform  Act  of 
1986  amended  section  482.  These 
regulations  provide  guidance 
implementing  the  amendment. 

EFFECTIVE  DATE:  April  21. 1993. 

FOR  FURTHER  MFORMATION  CONTACT. 

Sim  Seo  of  the  Office  of  Associate  Chief 
Counsel  (Intemational),  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NW.,  Wa^ngton,  DC  20224, 
Attention:  CC.-CORP:T:R  (INTL-0401- 
88)  (202-622-3840,  not  a  toll-free  call). 

SUPPLEMENTARY  MFORMATION: 

Paperwi^  Reduction  Act 

These  regulations  are  b^g  issued 
without  prior  notice  and  public 
procedure  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C 
553).  For  this  reason,  the  coUecticm  of 
information  contained  in  these 
regulations  has  been  reviewed  and, 
pending  receipt  and  evaluation  of 
public  comments,  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  control  number  1545- 
1369.  The  estimated  annual  burden  per 
respondent/recordkaeper  varies  from  .5 
hours  to  10  hours,  depending  on 
individual  dicumstances,  writh  an 
estimated  average  5.25  hours. 

These  estimates  are  ^proximations. 
They  are  based  on  such  information  as 
is  available  to  the  Internal  Revenue 
Service.  Individual  respondents/ 
recordkeepers  may  require  greater  or 
less  time,  deprading  on  th^  particular 
dicumstances. 

For  further  infmmation  concerning 
this  coUectioia  of  inlrnmation,  and 
where  to  submit  comments  on  this 
collection  of  information,  the  accuracy 
of  the  estimated  burden,  and 
suggpaticms  for  reducing  this  burden, 
please  refra  to  the  jNeamble  in  the  cross- 
reference  notice  of  pn^>osed  mlemaldng 
published  in  the  Propomd  Rules  section 
of  this  issue  of  the  Federal  Ragistar. 
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Background 

This  document  contains  temporary 
regulations  amending  the  Income  Tax 
Regulations  (26  CFR  part  1)  under 
section  482  of  the  Internal  Revenue 
Code.  Section  482  was  amended  by  the 
Tax  Reform  Act  of  1986,  Public  Law  99- 
514, 100  Stat  2085,  2561,  et  seq. 

Proposed  regulations  under  section  482 
were  issued  on  January  30, 1992  (INTL- 
0372-88;  INTLr4)401-88,  57  FR  3571). 

Need  for  Temporary  Regulations 

The  provisions  contained  in  this 
Treasiiry  decision  are  needed 
immediately  to  provide  guidance  to  the 
public  with  respect  to  intercompany 
transfer  pricing  imder  section  482. 
Therefore,  it  is  found  impracticable  and 
contrary  to  the  public  interest  to  issue 
this  Tr^sury  decision  with  prior  notice 
under  section  553(b)  of  title  5  of  the 
United  States  Code. 

Explanation  of  Provisions 

Introduction 

The  Tax  Reform  Act  of  1986  (the  Act) 
amended  section  482  to  require  that 
consideration  for  intangible  property 
transferred  in  a  controlled  transaction 
be  commensurate  with  the  income 
attributable  to  the  intangible.  The 
legislative  history  of  the  Act  states  that 
the  change  was  intended  to  assxire  that 
the  division  of  income  between  related 
parties  reasonably  reflects  the  economic 
activities  that  ea(±  undertakes.  See  H.R. 
Rep.  99-281, 99th  Cong.,  2d  Sess.  (1986) 
at  11-637.  The  legislative  history  also 
expresses  concern  that  insufficiently 
stringent  standards  had  been  used  in 
determining  whether  an  uncontrolled 
transfer  is  comparable  to  a  controlled 
transfer.  The  legislative  history 
specifically  notes  concern  about  the 
improper  use  of  comparables  with 
regard  to  "high-profit”  potential 
intangibles,  noting  that  it  is  especially 
difficult  to  obtain  realistic  comparables 
with  respect  to  such  intangibles  because 
they  seldom  if  ever  are  transferred  to 
unrelated  parties.  See  H.R.  Rep.  99-426, 
99th  Cong.,  1st  Sess.  (1985)  at  424. 

The  White  Paper 

The  Conference  Committee  report  on 
the  Act  recommended  that  the  Internal 
Revenue  Service  (the  Service)  conduct  a 
comprehensive  study  of  transfer  pricing 
and  consider  whether  regulations  xmder 
section  482  should  be  "modified  in  any 
respect.”  In  response,  the  Treasury 
Department  and  the  Service  issued  a 
study  of  intercompany  pricing  (Notice 
88-123, 1988-2  C.B.  458)  on  October  18. 
1988  (the  White  Paper).  Although  the 
White  Paper  primarily  addressed 
transfers  of  intangible  property,  it  also 


addressed  the  application  of  section  482 
to  other  types  of  transactions. 

The  white  Paper  proposed  two 
approaches  for  determining  an  arm’s 
length  charge  for  intangible  property  in 
light  of  the  commensurate  with  income 
standard.  The  first  was  a  pricing 
approach  that  relied  on  two  types  of 
comparable  transactions:  the  exact 
comparable  method  and  the  inexact 
comparable  method.  The  second 
approach  was  an  income-based 
approach  that  included  two  methods: 
the  basic  arm’s  length  return  method 
(the  BALRM)  and  BALRM  with  profit 
split.  The  BALRM  generally  allocated 
income  to  the  parties  to  a  controlled 
transaction  by  assigning  industry 
average  returns  to  ffie  assets  and 
functions  that  the  parties  devoted  to  the 
business  activity  connected  with  the 
controlled  transaction.  In  cases 
involving  the  exploitation  of  so-called 
"high-profit”  intangibles,  any  residual 
profit  would  be  divided  among  the 
parties  on  the  basis  of  an  estimate  of  the 
relative  values  of  the  intangibles  that 
each  contributed  to  the  activity. 

Many  comments  on  the  White  Paper 
criticized  the  BALRM,  arguing  that  the 
information  needed  to  apply  it  generally 
would  be  unavailable,  would  be  unfair 
to  corporations  whose  returns  vary 
considerably  from  the  average,  and 
would  allocate  too  much  income  to  U.S. 
entities.  The  Service  also  was  urged  to 
assign  a  peater  role  to  inexact 
comparables  and  to  reconsider  the  use 
of  safe  harbor  rules. 

The  Proposed  Regulations 

In  response  to  the  comments  received 
on  the  White  Paper,  the  Internal 
Revenue  Service  issued  proposed 
regulations  under  section  482  on 
January  30, 1992  (INTL-0372-88;  INTL- 
0401-88,  57  FR  3571)  (the  proposed 
regulations).  The  proposed  regulations 
proposed  four  major  changes  in  the 
current  regulations  under  section  482: 
That  the  scope  and  purpose  of  the 
regulations  ^  modified  to  reflect  the 
legislative  changes  to  section  482;  that 
new  rules  with  respect  to  intangible 
property  transfers  be  implemented;  that 
the  rules  with  respect  to  tangible 
property  transfers  be  modified;  and  that 
detailed  new  cost-sharing  regulations  be 
introduced.  The  most  significant  change 
to  the  tangible  and  intangible  property 
rules  was  the  introduction  of  a  new 
pricing  method  known  as  the 
comparable  profit  interval. 

As  part  of  the  recommended  changes 
to  the  scope  and  purpose  of  the 
regulations,  the  proposed  regulations 
included  a  statement  that  a  broad 
principle  to  be  applied  in  all  cases  was 
whether  uncontrolled  taxpayers 


exercising  soimd  business  judgment 
would  have  agreed  to  the  same  terms  in 
the  same  circumstances.  In  particular, 
the  proposed  regulations  provided  that 
so-call^  "round-trip”  transactions  (an 
integrated  series  of  controlled 
transactions  in  which  intangible 
property  is  licensed  to  an  affiliate  and 
the  affiliate  uses  the  intangible  to 
produce  tangible  property  for  sale  back 
to  the  licensor  or  another  affiliate)  be 
analyzed  together. 

The  existing  regulations  (§  1.482-2(d)) 
contain  two  approaches  for  determining 
an  arm’s  lengffi  consideration  for 
intangible  property.  The  preferred 
approach  is  based  on  the  comparable 
uncontrolled  price  method  set  forth  in 
the  tangible  property  rules,  and  the 
second  is  based  on  an  analysis  of  twelve 
factors.  The  proposed  regulations 
recommended  that  these  rules  be 
replaced  with  three  new  methods:  The 
matching  transaction  method  (the 
MTM),  the  comparable  adjustable 
tremsaction  method  (the  CATM),  and  the 
comparable  profits  method  (the  CPM). 

A  controlled  transaction  would  satisfy 
the  MTM  if  there  was  an  imcontrolled 
transfer  of  the  same  intangible  under  the 
same,  or  substantially  similar,  economic 
conditions  and  contractual  terms.  This 
standard  represented  a  tightening  of  the 
standards  of  comparability  under  the 
analog  to  the  comparable  imcontrolled 
price  method  of  the  existing  regulations. 

A  controlled  transaction  would  satisfy 
the  CATM  if  there  was  an  uncontrolled 
transfer  of  the  same  or  a  similar 
intangible  under  “adjustable” 
circumstances.  Adjustments  to  the 
contractiial  terms  and  economic 
circumstances  would  be  allowed  if  the 
effect  of  any  differences  could  be 
determined  with  reasonable  accuracy.  In 
addition,  the  result  of  the  controlled 
transaction  was  subject  to  verification 
by  application  of  the  Comparable  Profit 
Interval  (the  CPI). 

Under  the  CPM,  the  operating  income 
resulting  fitim  the  consideration  charged 
in  a  controlled  transaction  (reported 
operating  income)  was  compared  with 
the  reported  operating  incomes  of 
similar  uncontrolled  taxpayers.  The 
consideration  charged  in  the  controlled 
transaction  would  be  considered  arm’s 
length  if  the  taxpayer’s  reported 
operating  income  fell  wit^  the 
"comparable  profits  interval”  (CPI). 

The  CPI  was  constructed  in  steps. 
First,  "profit  level  indicators”  (e.g.,  rate 
of  return  on  assets)  for  uncontrolled 
taxpayers  in  the  applicable  business 
classification  of  the  controlled  taxpayer 
were  determined  and  applied  to  the 
controlled  taxpayer’s  financial  data  for  a 
period  of  three  years  to  compute 
constructive  operating  incomes  (COIs) 
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for  the  controlled  taxpayer.  The  (X)Is 
that  tended  to  converge  comprised  the 
CPI.  If  a  taxpayer’s  actual  results  fell 
outside  the  CPI,  the  taxpayer  generally 
was  subject  to  adjustment  to  a  point 
within  the  CPI  known  as  the  "most 
appropriate  point."  Relatively  little 
guidance  was  provided  with  respect  to 
determining  the  constructive  operating 
incomes  that  converged  to  form  the  CPI 
and  to  determining  me  most  appropriate 
point. 

Unless  one  of  three  narrow  exceptions 
applied,  the  proposed  regulations 
implemented  the  commensurate  with 
income  standard  of  the  Act  by  providing 
that  these  three  methods  could  be 
applied  to  adjust  the  consideration 
charged  for  an  intangible  in  the  year  of 
examination  despite  the  fact  that  the 
same  consideration  may  have  been 
determined  to  be  arm’s  length  for  an 
earlier  taxable  year. 

The  proposed  regulations  also 
modified  the  rules  with  respect  to 
transfers  of  tangible  property  (§  1.482- 
2(e)).  The  principal  change  was  to 
require  that  results  obtained  from  the 
application  of  the  resale  price  method, 
the  cost-plus  method  and  so-called 
fourth  methods  fall  within  the  CPI.  This 
change  was  made  in  order  to  eliminate 
the  need  to  allocate  the  value  of  an  item 
of  tangible  property  between  its  tangible 
and  intangible  components  when  such 
property  contained  elements  of  both 
types  of  property. 

Finally,  the  proposed  regulations 
altered  the  priority  of  methods  under 
both  the  tangible  and  intangible 
property  rules.  While  preserving  a  fixed 
priority  of  methods,  the  proposed 
regulations  stated  that  it  was  not 
necessary  to  disprove  the  applicability 
of  a  method  before  applying  a  lower- 
priority  method.  Either  the  Service  or 
the  taxpayer  could,  however, 
subsequently  establish  that  a  higher- 
priority  meUiod  applied  and  thereby 
override  the  results  obtained  under  the 
lower-priority  method. 

The  Service  received  niimerous 
comments  on  the  proposed  regulations. 
In  addition  to  receiving  helpful 
comments  fium  a  large  number  of 
taxpayers  and  industry  or  professional 
groups,  the  Service  received 
constructive  comments  from  several  tax 
treaty  partners,  both  from  individual 
countries  and  through  such 
international  fora  as  the  Organization 
for  Economic  Cooperation  and 
Development. 

Commenters  criticized  several  aspects 
of  the  proposed  regulations.  Many 
criticized  the  requ^ment  that  the 
results  obtained  imder  all  methods 
except  for  exact  comparable  fall  within 
the  CPI,  basert  on  the  view  that  such  a 


requirement  would  elevate  the  CPM  to 
equal  or  greater  priority  than  the  more 
traditional  transaction-based  methods 
such  as  the  resale  price  method.  Many 
commenters  felt  that  elevating  CPM  to 
such  a  high  level  of  priority  was 
inconsistent  with  the  arm’s  length 
standard.  Other  commenters  criticized 
the  very  tight  standards  of  comparability 
under  the  MTM,  the  narrow  scope  of  the 
exceptions  to  the  periodic  adjustment 
rule,  the  degree  of  knowledge  imputed 
to  taxpayers  under  the  sound  business 
judgment  rule,  the  relationship  between 
the  tangible  and  intangible  property 
rules,  the  lack  of  guidance  with  respect 
to  determining  convergence  and  the 
most  appropriate  point  under  the  CPM, 
and  the  failure  to  provide  a  safe  harbor. 
Commenters  generally  praised  the 
introduction  of  a  range  of  acceptable 
results  and  the  use  of  multi-year 
averages  under  the  CPI,  as  well  as  the 
relaxation  of  the  strict  priority  of 
methods  under  the  existing  regulations. 
Further  description  of  the  comments 
received  is  set  forth  in  the  discussion 
below. 

Provisions  of  the  Temporary  Regulations 
Section  1.482-lT 

The  scope  and  purpose  provisions 
have  been  reorganized  to  make  cleiir 
that  the  arm’s  length  standard  is  the 
guiding  principle  for  all  allocations 
under  section  482,  and  to  provide 
additional  guidance  for  determining 
comparability  under  the  arm’s  length 
standard.  Se^on  1.482-lT(a)(l) 
reaffirms  that  the  purpose  of  section  482 
is  to  ensiue  that  taxpayers  clearly  reflect 
their  income  by  placing  a  controlled 
taxpayer  on  a  tax  parity  with  an 
uncontrolled  taxpayer  by  determining 
the  controlled  taxpayer’s  true  taxable 
income.  Section  1.482-lT(a)(2) 
authorizes  the  district  director  to 
allocate  income,  deductions,  credits, 
allowances,  basis,  or  any  other  item  or 
element  affecting  tcccable  income  among 
a  group  of  controlled  taxpayers  when 
they  have  not  reflected  their  true  taxable 
income.  Section  482-lT(a)(3)  provides, 
as  do  the  current  regulations,  ^at  only 
the  district  director  may  apply  the 
provisions  of  section  482,  but  clarifies 
that  this  restriction  does  not  limit  the 
taxpayer’s  ability  to  report  its  true 
taxable  income.  It  has  been  asserted  in 
the  past  that  taxpayers  were  not 
permitted  to  report  results  that  differed 
from  transactional  results  in  order  to 
reflect  an  arm’s  length  result  on  the  tax 
return.  A  taxpayer’s  ability  to  report 
results  that  ^fier  from  its  transactional 
results  may  be  limited,  however,  by 
section  1059A. 


Section  1.482-lT(b)  summarizes 
several  key  principles  that  guide  the 
application  of  section  482.  These 
principles  are  siunmarized  in  this 
portion  of  the  regulation  because  they 
are  relevant  under  subsequent 
provisions.  More  specific  giiidance  is 
provided  under  such  subsequent 
provisions. 

Section  1.482-lT(b)(l)  reaffirms  that 
in  determining  a  taxpayer’s  true  taxable 
income,  the  standard  to  be  applied  is 
that  of  a  taxpayer  dealing  at  arm’s  length 
with  an  uncontrolled  taxpayer  (the 
arm’s  length  standard).  In  tMs  respect 
the  regulations  are  consistent  with  the 
current  regulations  and  reflect  many 
comments  on  the  proposed  regulations, 
which  stressed  the  importance  of 
adhering  to  the  arm’s  length  standard. 
The  arm’s  length  standard  is  satisfied  if 
the  results  of  controlled  transactions  are 
consistent  with  the  results  that  would 
have  been  realized  had  uncontrolled 
taxpayers  engaged  in  a  comparable 
transaction  imder  comparable 
circumstances.  Guidance  for 
determining  comparability  of  an 
uncontrolled  transaction  is  provided  in 
§  1.482-lT(c),  discussed  below. 

Section  1.482-lT(b)(2)  provides  rules 
for  determining  the  method  or  methods 
that  will  be  applied  in  a  particular  case 
to  test  whether  transactions  between 
controlled  taxpayers  are  at  arm’s  length. 
First,  §  1.482-lT^)(2)(ii)  provides  that 
for  some  transactions  it  may  be 
necessary  to  apply  different  methods  to 
related  transactions  where  such 
transactions  areitnost  reasonably  tested 
on  a  separate  basis  (such  as  services  and 
property). 

Second,  §  1.482-lT(b)(2)(iii)(A) 
provides  a  "best  method  rule”  for 
selecting  the  method  to  be  applied  to 
test  the  arm’s  length  character  of  a 
controlled  transaction.  In  response  to 
comments,  the  strict  priority  of  methods 
in  the  proposed  and  current  regulations 
has  been  abandoned.  Rather,  a  much 
more  flexible  approach  has  been 
adopted.  While  ihe  problems  with  a 
strict  priority  of  me^ods  are 
acknowledged,  the  drawbacks  of  such 
rigidity  must  be  balanced  against  the 
need  to  provide  some  guidance  as  to 
which  methods  are  most  appropriate  for 
particular  cases.  The  best  method  rule 
attempts  to  achieve  this  balance  by 
recognizing  that  the  method  that 
provides  the  most  accurate 
determination  of  an  arm’s  length  result 
will  vary  depending  upon  the  facts  and 
circumstances  of  the  transaction  under 
review.  In  considering  which  method 
provides  the  best  measure  of  an  arm’s 
length  result,  factors  to  be  considered 
include  the  completeness  and  accuracy 
of  the  available  data,  the  degree  of 
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comparability  between  controlled  and 
uncontrolled  transactions,  and  the 
extent  of  adjustments  necessary  to  apply 
the  method.  While  the  best  method  rule 
provides  that  any  availaUe  method  may 
be  employed  to  determine  an  arm*^ 
length  result  without  first  disproving 
the  apphcability  of  other  methods,  if  it 
subsequently  is  demonstrated  that 
under  the  fa^s  and  circumstances 
another  method  provides  a  more 
accurate  determination,  the  district 
director  must  apply  such  method. 

Furthn  guidance  ctmceming  the 
circumstances  under  which  particular 
methods  may  apply  is  provided  under 
the  provisions  describing  each  method. 

In  addition,  §  1.482-lT(b)(2)(iii)(B) 
provides  for  the  application  of  the  best 
method  rule  when  two  or  more  methods 
produce  inconsistent  results.  If  the  best 
method  rule  does  not  clearly  indicate 
the  preferred  method,  this  paragrai^ 
provides  that  an  additional  factor  to  be 
considered  in  selecting  a  method  is 
whether  any  of  the  competing  methods 
produce  results  that  are  consistent  with 
results  obtained  under  another 
appropriate  method.  A  similar  analysis 
applies  when  two  or  more  applications 
of  the  same  method  produce  different 
results. 

Section  1.482-lT(c)  provides  general 
guidance  Iot  detennining  comparability. 
General  guidance  on  comparability  is 
provided  in  this  portion  of  the 
regulation  because  the  factors  set  forth 
in  this  section  are  applicable  under  all 
the  methods.  Section  1.482-lT(cKl)(i) 
provides  that  under  all  methods  an 
arm’s  length  result  generally  is 
estimated  based  on  data  derived  from 
comparable  unctmtrolled  taxpayers.  In 
determining  whether  controlled  and 
uncontrolled  taxpayers  are  comparable, 
functions,  risks,  contractual  terms, 
economic  conditions,  and  property  or 
services  normally  must  be  compa^. 

Section  1.482-lT(c)(lKii)  provides 
that  the  relative  importance  of  these 
factors  depends  on  the  method  applied, 
because  some  methods  emphasize 
product  comparability,  others 
emphasize  functional  ccHnparability, 
and  others  emphasize  broad  similarity 
in  terms  of  pn^ucts  and  functions 
while  comparing  financial  returns. 

Section  1.482-lT(c)(2Ki)  provides 
that  for  two  transactions  to  be 
comparable,  they  do  not  need  to  be 
identical,  but  only  must  be  sufficiently 
similar  that  the  uncontrolled  transaction 
provides  a  reasonable  and  reliable 
benchmark  for  estimating  an  arm’s 
length  resuh.  When  there  are  differences 
between  uncontrolled  and  controlled 
transactions,  §  1.482-lT(c)(2)(ii)  permits 
a  reasonable  number  of  adjustments  to 
account  for  diffnences  between  the 


transactions  if  they  have  a  definite  and 
reasonably  ascertainable  effect  on  the 
result.  If  such  adjustments  cannot  be 
made  (either  because  of  a  lack  of  data 
or  the  extent  of  the  adjustments  renders 
them  imduly  speculative),  the 
uncontrolled  transaction  normally 
cannot  serve  as  a  comparable 
transaction.  Finally,  §  1.482-lT(c)(2)(iii) 
emphasizes  that  these  general  standards 
of  comparability  are  siibject  to 
modification  under  each  method. 

Section  1.482-lT(c)(3)  describes  the 
factcMS  fc»  determining  comparability  in 
more  detail.  The  first  foctor  discussed  is 
functions.  A  functional  analysis 
compares  the  activities  performed  by 
the  parties  to  two  transactions.  For  two 
transactions  to  be  comparable,  the 
parties  normally  should  perform  the 
same  functions  with  respect  to  the 
transactions.  A  list  of  functions  that 
normally  must  be  considered  is 
provided. 

The  second  factor  that  must  be 
considered  is  risk.  For  two  transactions 
to  be  comparable,  the  risks  borne  by  the 
parties  to  each  transaction  should  be 
similar.  Allocation  of  risk  is  potentially 
subject  to  manipulation  by  controlled 
taxpayers,  who  may  purport  to  allocate 
risk  inconsistently  with  the  substance  of 
their  transactions.  Accordingly,  §  1.482- 
lT(c}(3)(ii)(B)  provides  that  with  respect 
to  adequately  documented  risk  (as 
described  in  §  1.482-lT(c)(3)(iiKC)),  the 
allocation  will  be  subject  to  review 
under  the  following  factors:  whether  the 
risks  assumed  are  commensurate  with 
the  potential  economic  benefit  from  the 
controlled  transaction:  whether  the 
controlled  taxpayer’s  capacity  to  absorb 
losses  attributable  to  the  risk  is 
proportionate  to  the  risk;  and  whether 
the  controlled  taxpayer  is  engaged  in  the 
active  conduct  of  a  trade  or  business  to 
which  the  risk  relates  and  exercises 
control  over  the  activities  that  influence 
the  amount  of  income  or  loss  to  be 
realized  from  the  controlled  transaction. 
These  factors  are  intended  to  ensiire  that 
a  controlled  taxpayer  only  will  be 
considered  to  have  assumed  a  risk  in 
cases  where  the  economic  substance  of 
the  transaction  is  consistent  with  (he 
assumption  of  such  risk.  Section  1.482- 
lT(c)(3)(ii)(C}  provides  that,  with  the 
exception  of  routine  risks  (such  as  those 
assigned  by  operation  of  the  Uniform 
Commercial  Code),  the  district  director 
may  disregard  a  purported  allocation  of 
risk  imless  the  taxpayer  executed 
documentation  substantiating  the 
asserted  allocation  of  risk,  before  the 
result  of  the  risk  was  known  or 
reasonably  knowable,  and  the  actual 
conduct  of  the  taxpayers  was  consistent 
with  such  allocation.  Finally,  §  1.482— 
lT(c)(3)(ii)(D)  provides  that  risks  must 


be  allocated  consistently  from  year  to 
year,  so  that,  for  example,  a  risk  that 
causes  a  taxpayer  to  earn  a  below 
average  return  in  the  early  years  of  an 
activity  will  tend  to  cause  above  average 
returns  in  subsequent  years  for  the  same 
taxpayer.  It  would  not  be  consistent 
with  the  arm’s  length  standard  for  a 
party  to  bear  a  risk  when  that  risk  is 
most  likely  to  cause  losses,  and  then  not 
to  derive  ffie  subsequent  returns 
attributable  to  the  assumption  of  the  risk 
in  the  preceding  years. 

The  third  factor  is  contractual  terms. 
For  two  transactions  to  be  comparable, 
the  contractual  terms  that  would  affect 
the  prices  charged  should  be 
comparable. 

Fourth,  §  1.482-lT(c)(3)(iv)  provides 
that  the  economic  conditions 
surrounding  the  two  transactions  also 
should  be  similar.  Among  the  economic 
conditions  that  must  be  considered  are 
the  realistic  alternatives  to  the  actual 
transactions  that  were  available  to  the 
parties.  The  treatment  of  alternatives  is 
addressed  in  more  detail  in  §  1.482- 
lT{dK2)(ii),  which  is  discussed  below. 

Fifth,  §  1. 482-1 T(c)(3)(v)  provides 
that  various  degrees  of  similarity 
between  the  products  or  services  that 
are  the  subje^  of  the  controlled  and 
uncontrolled  transactions  are  required 
under  the  various  methods,  and  more 
specific  guidance  is  provided  under 
those  methods. 

Section  1.482-lT(c)(4)  describes 
special  circumstances  that  require 
analysis  in  addition  to  that  described  in 
§  1.482-lT(cK3)  to  determine 
comparability.  First,  §1.482-lT(c){4)(iJ 
provides  that  in  certain  cases  the  arm’s 
length  charge  may,  for  a  limited  time, 
differ  from  that  charged  in  an  otherwise 
comparable  uncontrolled  transaction 
because  the  parties  in  the  controlled 
transaction  have  agreed  to  a  market 
penetration  strategy.  Next,  §  1.482- 
lT(c)(4)(ii)(A)  provides  rules  for  making 
allocations  when  the  controlled 
taxpayers  operate  in  different 
geographic  markets  than  the 
uncontrolled  taxpayers.  Adjustments 
reflecting  the  effect  of  such  differences 
may  be  made  to  the  extent  information 
permitting  such  adjustments  is 
available,  and  if  not,  then  information 
from  uncontrolled  taxpayers  operating 
in  the  most  similar  market  for  which 
information  is  available  must  be  used. 
Finally,  in  cases  where  the  controlled 
taxpayer  realizes  “location  savings” 
from  operating  in  a  low-cost  juri^iction 
and  the  imcontrolled  taxpayers  do  not 
realize  such  savings,  §  1.482- 
lT(c)(4)(ii)(B)  provides  that  the 
adjustments  to  make  the  two 
transactions  comparable  must  reflect  the 
allocation  of  location  savings  that  would 
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occur  between  unrelated  parties,  taking 
into  account  competitive  conditions  in 
the  low-cost  market;  the  effect  of  such 
competition  may  he  that  all  or  a  portion 
of  the  location  savings  might  inure  to 
the  benefit  of  the  other  party  to  the 
controlled  transaction. 

Sections  1.482-lT(c)(4)  (iii)  and  (iv) 
relates  to  isolated  transactions  and 
mineral  transactions,  respectively,  and 
are  consistent  with  guidance  provided 
in  the  current  regulations. 

Section  1.482-lT(d)  describes  the 
scope  of  review  under  section  482. 
Consistent  with  the  current  regulations, 
this  section  provides  that  a  section  482 
allocation  may  be  made  whenever  the 
taxable  income  of  a  controlled  taxpayer 
differs  from  what  it  would  have  been 
had  the  controlled  taxpayer  been 
dealing  at  arms  length  with  an 
uncontrolled  party.  More  specifically, 

§  1.482-lT(d)(l)(i)  provides  that  the 
district  director  is  not  limited  to  cases 
in  which  the  taxpayer  intentionally 
distorted  its  taxable  income,  and 
§  1.482-lT(d)(l){ii)  provides  that  the 
district  dir^or  may  make  an  allocation 
even  if  the  ultimate  income  anticipated 
(by  any  party  to  the  controlled 
transaction)  from  a  series  of  transactions 
is  not  realized.  Sections  1.842-lT(d)(l) 
(iii)  and  (iv)  relate  to  the  interactions 
between  section  482  and  the 
nonrecognition  and  consolidated 
returns  provisions,  respectively,  and  are 
consistent  with  guidance  set  for^  in  the 
current  regxilations. 

Section  1.482-lT(d)(2)  provides 
several  limitations  on  adjustments. 
Section  1.482-lT(d)(2)(i)(A)  provides 
that  no  allocation  will  be  made  when 
the  controlled  taxpayer’s  results  fall 
within  a  range  of  arm’s  length  results 
(the  “arm’s  length  range’’)  derived  ffom 
two  or  more  applications  of  the  same 
pricing  method  to  different  uncontrolled 
comparables.  This  rule  responds  to 
comments  that  were  received  with 
respect  to  the  CPM  under  the  proposed 
regulations,  in  which  many  commenters 
approved  of  the  recognition  of  a  range 
of  arm’s  length  results  rather  than  a 
single  arm’s  length  price.  It  was  felt  that 
requiring  a  single  precise  result  was 
inconsistent  with  the  fact  that  the 
I  various  methods  were  not  always 
’  precise  measures  of  an  arm’s  length 
result,  and  ignored  the  economic  fact 
that  there  often  will  be  more  than  one 
;  arm’s  length  price.  The  temporary 

regulations  therefore  extend  the  use  of 
a  range  to  all  methods.  To  form  a  part 
cf  the  range,  however,  each  application 


application  of  that  method  and  the 
general  comparability  standards  under 
§  1.482-lT(c)(2).  With  the  exception  of 


the  comparable  profit  method,  there  is 
no  limitation  on  the  extent  of  the  range, 
although  a  wide  range  may  surest  tlmt 
insufficient  adjustments  have  b^n 
made  for  differences  between  the 
controlled  and  uncontrolled 

t  Tj)  Tl  QA  r*t  1  HTl  fi 

Section  1.482-lT(d)(2)(i)(C)  provides 
that  results  falling  outside  the  arm’s 
length  range  may  be  adjusted  to  any 
oint  in  the  range,  and  ordinarily  will 
e  adjusted  to  the  midpoint  of  the  range. 
Section  1.482-lT(d)(2)(i)(D)  states  that 
the  district  dhector  may  properly 
propose  an  allocation  based  on  a  single 
comparable  imcontrolled  price. 

However,  if  the  taxpayer  subsequently 
demonstrates  that  its  results  are  within 
a  range  established  by  additional 
comparable  transactions,  then  no 
allocation  will  be  made. 

Section  1.482-lT(d)(2)(ii)  provides 
that  it  is  not  necessary  for  the  district 
director  to  determine  whether  the 
method  that  a  taxpayer  employs  to 
determine  the  amounts  charged  in  its 
controlled  transactions  correspond  to 
the  method  that  the  taxpayer  might  have 
used  in  uncontrolled  transactions.  The 
only  relevant  consideration  is  whether 
the  results  of  those  transactions  is  arm’s 
length,  as  determined  imder  one  of  the 
prescribed  methods. 

Section  1.482-lT(d)(3)  provides 
guidelines  for  allocations  under  section 
482.  Section  1.482-lT(d)(3)(i)  provides 
that  multiple  transactions  (generally 
within  the  same  product  grouping)  may 
be  aggregated  for  purposes  of 
determining  an  arm’s  length  result  when 
they  are  so  interrelated  that  it  is 
necessary  to  view  them  as  a  whole. 
Section  1.482-lT(d)(3)(ii)  provides  that 
the  terms  of  contractual  arrangements 
will  be  respected  as  long  as  the  parties’ 
conduct  is  consistent  with  such  terms. 

In  addition,  when  no  written  agreement 
exists,  but  ffie  conduct  of  taxpayers  is 
consistent  with  an  agreement  in 
substance,  the  district  director  may 
conclude  that  if  such  parties  were 
unrelated  they  would  have  executed  an 
agreement,  and  therefore  may  give  effect 
to  such  an  agreement  in  determining  an 
arm’s  length  result  This  section 
responds  to  comments  indicating  that 
the  proposed  regulations  gave  the 
district  director  too  much  latitude  to 
disregard  the  existence  of  contracts 
between  controlled  taxpayers,  by 
clarifying  that  such  contracts  will  only 
be  disregarded  when  the  parties 
themselves  do  not  in  economic 
substance  adhere  to  their  terms. 


evaluate  controlled  transactions  based 
on  the  structure  of  the  actual 
transaction,  and  will  not  treat  the 


transaction  as  if  it  were  structured 
differently.  The  district  director,  may, 
however,  consider  the  alternatives  that 
were  available  to  the  taxpayer  in 
determining  whether  the  terms  of  the 
controlled  transaction  would  be 
acceptable  to  an  uncontrolled  taxpayer 
faced  with  alternatives  similar  to  those 
that  the  controlled  taxpayer  faced. 

This  analysis  is  central  to  the  arm’s 
length  standard  and  the  traditional 
notion  of  comparability.  For  example, 
under  the  comparable  xmcontrolled 
price  method,  the  objective  is  to  identify 
an  alternative  price  at  which  the 
taxpayer  could  have  conducted  the 
controlled  transaction.  This  section 
merely  broadens  this  traditional 
analysis  by  permitting  examination  of 
other  alternatives  when  the  controlled 
taxpayer  has  the  option  of  internally 
obtaining  the  goods  or  services  that  it 
obtained  in  the  controlled  transaction. 

In  such  a  case,  an  otherwise  acceptable 
comparable  transaction  may  not  provide 
a  reliable  measure  of  an  arm’s  length 
result  if  the  controlled  taxpayer  could 
have  obtained  the  object  of  the 
controlled  transaction  more  cheaply  by 
obtaining  it  from  internal  sources.  This 
approach  duplicates  the  analysis  that  an 
uncontrolled  taxpayer  would  employ  in 
considering  whether  to  obtain  a  product 
from  an  unrelated  party  or  to  pit^uce 
the  product  itself,  and  the  amoimt  that 
it  would  be  willing  to  pay  an  unrelated 
supplier  of  that  piquet.  This  section 
responds  to  comments  on  the  provisions 
of  tne  proposed  regulations  indicating 
that  the  district  dir^or  was  authori^ 
to  impose  his  own  judgment  on 
taxpayers  after  the  fact  and  to 
restructure  transactions  based  on  perfect 
ex  post  knowledge  of  the  results  of  a 
series  of  transactions.  This  provision 
significantly  limits  the  ability  of  the 
district  dir^or  to  examine  dtemative, 
generally  limiting  such  authority  to 

S>ermit  examination  of  alternatives  only 
or  the  purpose  of  determining  an  arm’s 
length  price. 

S^on  1.482-lT(d)(3)(iv)  provides 
that  the  district  director  will  ordinarily 
evaluate  the  results  of  controlled 
transactions  based  on  data  frnm 
imcontroUed  taxpayers  attributable  to 
the  same  period  as  the  controlled 
transactions.  The  district  director  may, 
however,  use  data  from  different  years 
under  certain  specified  conditions.  Data 
from  multiple  years  also  may  be 
relevant  for  purposes  of  certain 
enumerated  provisions.  If  data  from 
other  years  is  employed,  such  data 
should  be  compared  to  ffie  controlled 
taxpayer’s  results  bom  the  same  years. 
Section  1.482-lT(d)(3)(iv)(C)  provides 
that  the  district  director  mav  examine 
results  from  other  years  to  determine 


of  the  applicable  pricing  method  must 
independently  satisfy  the  criteria  for  the 


Section  1.482-lT(d)(3)(iii)  provides 
that  the  district  director  ordinarily  will 
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whether  the  same  economic  conditions 
that  caused  the  imcontroUed  taxpayer’s 
result  also  caused  the  controlled 
taxpayer’s  result  For  example,  in  cases 
where  a  controlled  taxpayer  realizes  a 
loss  Grom  a  controlled  transaction,  the 
taxpayer  may  seek  to  demonstrate  that 
the  loss  is  within  the  arm’s  length  range, 
based  upon  losses  realized  by 
comparable  uncontrolled  taxpayers.  The 
district  director  may  consider  data  Grom 
other  taxable  years  to  determine 
whether  the  same  conditions  that 
caused  the  controlled  taxpayer’s  loss 
also  had  a  similar  effect  on  the 
imcontroUed  taxpayers.  If  the  controUed 
taxpayer  consistently  reaUzed  losses 
horn  year  to  year,  and  the  imcontroUed 
taxpayers  with  losses  on  average  are 
profitable  over  a  period  of  years,  then 
the  transactions  may  not  be  considered 
to  be  sufficiently  comparable. 

Section  1.482-lT(dj(3](v)  permits 
evaluation  of  product  lines  and 
statistical  groupings  in  a  manner 
analogous  to  that  permitted  under  the 
current  regulations. 

Section  1.482-lT(e)  provides 
procedural  rules  with  respect  to 
collateral  adjustments  arising  as  a  result 
of  a  section  482  aUocation.  Such 
adjustments  include  compensating, 
correlative  and  conforming  adjustments. 

Section  1.482-lT(e)(2)  defines  a 
compensating  adjustment  as  an 
adjustment  made  to  reflect  an 
arrangement  between  controUed 
taxpayers  for  reimbursement  or  other 
payments.  'The  arrangement  wiU  be 
given  effect  if  it  is  written,  it  provides 
for  adjustments  as  necessary  to  ensure 
that  the  controUed  transactions  produce 
arm’s  length  results,  and  the 
adjustments  are  made  before  the  filing 
of  the  controlled  tai^yer’s  timely  U.S. 
income  tax  return.  Tne  adjustment 
accrues  to  the  recipient  as  of  the  earUer 
of  the  date  of  payment  or  the  last  day 
of  the  taxable  year  to  which  it  relates. 
FinaUy,  §  1.482-lT(e)(2)(iii)  provides  an 
anti-abuse  rule. 

Section  1.482-lT(e)(3)  provides 
guidance  on  correlative  adjustments  that 
is  generaUy  consistent  with  the 
guidance  set  forth  in  the  current 
regulations. 

Section  1.482-lT(e)(4),  relating  to 
conforming  adjustments,  provides  that 
the  Commissioner  may  provide  revenue 
procedures  under  which  the  district 
director  may  permit  adjustments  to 
conform  a  taxpayer’s  accounts  to  an 
adjustment  under  section  482. 

Section  1.482-lT(e)(S)  provides  rules 
relating  to  setoffs  that  are  similar  to 
those  provided  in  the  current 
lations. 

respimse  to  many  comments 
requesting  that  a  safe  harbor  be  included 


in  the  regulations,  §  1.482-lT(f)(l) 
provides  a  safe  hs^r  under  section 
482.  A  safe  harbor  has  been  provided  for 
taxpayers  that  have  relatively  small 
levels  of  controlled  transactions.  While 
taxpayers  electing  this  safe  harbor 
would  face  a  mu^  reduced  compliance 
burden,  some  taxpa3rers  mav  find  that 
the  results  they  a^eve  under  the  safe 
harbor  are  somewhat  less  favorable  than 
they  could  have  achieved  if  they  did  not 
elect  the  safe  harbor,  and  others  might 
achieve  a  more  favorable  result, 
reflecting  the  ccmsequences  of  a  less 
flexible  but  more  certain  rule. 

’This  provision  provides  that  an 
electing  controlled  taxpayer  will  not  be 
subject  to  an  adjustment  under  section 
482  if  its  taxable  income  is  determined 
in  accordance  with  published  measures 
of  profitability,  and  the  taxpayer 
comphes  with  various  proiWural  rules. 
To  be  eligible  for  the  st^  harbor,  either 
the  U.S.  party  or  the  foreign  counterpart 
to  a  cross  border  controlled  transaction 
must  have  less  than  $10  million  in  gross 
receipts  for  the  year  at  issue.  For  this 
purpose,  all  U.S.  affiliates  must  be 
aggregated  with  the  U.S.  controlled 
taxpayer,  and  all  foreign  affiliates  that 
also  engage  in  cross  border  transactions 
with  the  U.S.  controlled  taxpayer  must 
be  aggregated.  'The  definition  of  an 
eligible  taxpayer  does  not  include  the 
U.S.  branch  of  a  foreign  corporation.  It 
was  felt  that  relatively  few  taxpayers 
would  benefit  Gram  the  inclusion  of  a 
branch  rule,  and  that  the  additional 
complexity  entailed  in  including 
branches  in  the  definition  was  not 
justified.  The  election  to  apply  the  safe 
harbor  may  only  be  revoke  with  the 
consent  of  the  Commissioner,  and 
§  1.482-lT(f)(l)(iv)(C)  provides  that  the 
election  will  not  apply  for  any  3rear  in 
which  the  eligible  taxpayer  test  is  not 
met,  but  that  the  election  will  be 
effective  if  the  taxpayer  meets  the  test  in 
a  succeeding  year,  subject  to  an  anti¬ 
abuse  rule. 

Section  1.482-lT(f)(2),  relating  to 
foreign  legal  restrictions,  is  reserved. 

Section  1.482-lT(f)(3)  provides  a 
coordination  rule  between  sections  936 
and  482.  It  provides  that  in  the  case  of 
a  controlled  taxpayer  that  has  made  a 
cost  sharing  election  under  section 
936(h).  the  amount  of  the  cost  sharing 
payment  required  under  section  936 
will  not  be  less  than  that  required  under 
the  section  482  regulations,  and  further 
that  such  payment  may  not  be 
computed  under  the  provisions  of 
§  1.482-2T(d)(4). 

Section  1.482-lT(g)  defines  ten  terms 
that  are  employed  in  the  regulations. 

An  important  term  used  under  several 
methods  is  “nim-routine  intangible.” 
This  term  has  not  been  defined  because 


it  has  not  been  possible  to  formulate  an 
acceptably  precise  definition.  In  general, 
this  term  means  intangible  property  that 
is  central  to  the  conduct  of  a  business 
activity  and  without  which  the  business 
activity  could  not  be  conducted.  It 
normally  would  be  expected  that  such 
property  is  unique  or  nearly  unique, 
that  its  use  or  application  is  very 
valuable,  and  t^t  there  consequently 
would  not  be  examples  of  substantially 
similar  transactions  between  unrelated 
parties.  Examples  of  such  an  intangible 
would  be  a  composition  of  matter  patent 
for  a  pharmaceutical,  or  a 
manufacturing  intangible  without  which 
a  particula^roduct  could  not  be 
produced.  The  term  would  not  include 
intangible  property  that  is  a  normal 
result  of  conducting  a  business,  such  as 
manufacturing  economies  resulting  Gram 
protracted  manufacturing  operations,  or 
intangible  property  for  which  there  may 
,be  acceptable  substitutes  available  in 
the  marketplace  at  a  comparable  price. 

Section  1.482-2T(d) 

Section  1.482-2T(d)  provides  that 
guidance  with  respect  to  transfers  of 
property  is  set  forffi  in  §§  1.482-3T 
through  1.482-5T. 

Section  1.482-3T 

Section  1.482-3T  provides  rules  with 
respect  to  the  transfer  of  tangible 
property.  Five  methods  are  provided: 
The  comparable  uncontrolled  price 
method;  the  resale  price  methi^;  the 
cost  plus  method;  the  ccunparable 
profits  method;  and  other  methods.  In 
addition,  a  sixth  method  based  on  profit 
splits  is  proposed  in  the  accompanying 
notice  of  proposed  rulemaking. 

Section  1.482-3T(b)  describes  the 
comparable  uncontrolled  price  (CUP) 
method.  It  is  generally  similar  to  the 
CUP  method  under  the  current 
regulations.  For  purposes  of  the  best 
method  rule,  a  result  obtained  under  the 
CUP  method  generally  will  provide  the 
most  accurate  measure  of  an  arm’s 
length  result  Section  1.482-3T(b)(2) 
sets  forth  specific  guidance  with  respect 
to  the  standard  of  compiurahility  that 
must  be  satisfied  for  an  uncontrolled 
transaction  to  be  sufficiently 
comparable  to  a  controlled  transaction 
under  this  method.  The  property 
transferred  and  the  underlying 
circumstances  of  the  two  transactions 
must  be  substantially  the  same.  This 
requirement  is  met  if  any  minor 
differences  can  be  reflected  by  a 
reasonable  number  of  adjustmmits  that 
have  a  definite  and  reasonably 
ascertainable  effect  on  the  amount 
charged.  If  there  are  material  differences 
between  the  transactions,  this  method 
cannot  be  applied  based  on  the 
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uncontrolled  h'ansaction.  Althou^  the 
text  of  this  rale  di^rs  somewhat  from 
its  counterpart  under  the  final 
reflations,  the  changes  were  intended 
to  be  clarifications  of  the  current 
standard  rather  than  substantive 
changes. 

Section  1.482-3T(c)  describes  the 
resale  price  method.  It  is  generally 
similar  to  the  resale  price  method  under 
the  current  regulations.  In  response  to 
comments,  the  results  achieved  imder 
the  resale  price  method  are  not  subject 
to  a  mandatory  check  under  CPI.  For 
purposes  of  the  best  method  rule,  the 
resale  price  method  ordinarily  will 
provide  an  accurate  measure  of  an  arm’s 
length  result  if  the  controlled  taxpayer 
performs  a  distribution  function  and 
does  not  add  substantial  value  to  the 
goods  that  are  distributed.  Section 

1.482- 3T(c)(3)  sets  forth  specific 
guidance  with  respect  to  the  standard  of 
comparability  that  must  be  satisfied  for 
an  uncontrolled  transaction  to  be 
sufficiently  comparable  to  a  controlled 
transaction  imder  this  method.  The 
controlled  and  uncontrolled 
transactions  should  involve  distribution 
of  products  within  the  same  broad 
product  categories.  Adjustments  may  be 
made  to  accoimt  for  the  difierences 
enumerated  in  §  1.482-lT(c)(3)  between 
the  transactions,  but  only  if  such 
differences  have  a  definite  and 
reasonably  ascertainable  effect  on  gross 
profit. 

Section  1.482-3T(d)  describes  the  cost 
plus  method.  It  is  generally  similar  to 
the  cost  plus  method  imder  the  current 
regulations.  As  with  the  resale  price 
method,  the  results  obtained  imder  the 
cost  plus  method  are  not  subject  to  a 
mandatory  check  under  the  CPI.  For 
purposes  of  the  best  method  rule,  the 
cost  plus  method  ordinarily  will 
provide  an  accurate  measure  of  an  arm’s 
length  result  if  the  controlled  taxpayer 
manufactures  or  assembles  goods  that 
are  sold  to  related  parties.  Section 

1.482- 3T(d){3)  sets  forth  specific 
guidance  with  respect  to  the  standard  of 
comparability  that  must  be  satisfied  for 
an  uncontrolled  transaction  to  be 
sufficiently  comparable  to  a  controlled 
transaction  under  this  method.  The 
controlled  and  uncontrolled 
transactions  should  involve  production 
of  products  within  the  same  broad 
product  categories  or  within  the  same 
industry.  Adjustments  may  be  made  to 
account  for  the  differences  enumerated 
in  §  1.482-lT(c)(2)  between  the 
transactions,  but  only  if  such  differences 
have  a  definite  and  reasonably 
ascertainable  effect  on  gross  profit. 
Section  1.482-3T(d)(3)(iv)  provides  that 
in  determining  an  appropriate  markup 
percentage,  accounting  reclassifications 


may  be  required  to  ensure  consistent 
treatment  of  the  elements  that  enter  into 
the  computation  of  the  production 
price. 

Section  1.482-3T(e)  provides  that 
when  none  of  the  other  enumerated 
methods  can  reasonably  be  applied,  any 
other  reasonable  method  may  be  us^. 

A  taxpayer  may  employ  another  method 
only  if  such  method  is  disclosed  on  the 
taxpayer’s  U.S.  income  tax  return  and 
the  ta^ayer  prepared  contemporaneous 
documentation  supporting  the  method 
adopted.  Such  documentation  must 
explain  why  the  method  selected 
provides  the  most  accurate  measure  of 
an  arm’s  length  price.  The  taxpayer 
must  furnish  such  documentation  to  the 
district  director  within  30  da3rs  of  a 
written  request  for  such  documentation. 
Section  1.482-3T(e)(3)  provides  that 
application jof  a  method  under  §  1.482- 
3T(e)  does  not  in  itself  satisfy  the 
reasonable  cause  and  good  faith 
exception  firom  the  application  of 
penalties  under  section  6662(e)  or 
6664(c). 

Section  1.482-3T(f)  provides  rules 
coordinating  the  application  of  the 
tangible  property  ndes  with  the  rules 
governing  transfers  of  intangible 
property. 

Section  1.482-4T 

Section  1.482-4T  provides  rules  with 
respect  to  the  transfer  of  intangible 
property.  Three  methods  are  provided: 
the  comparable  uncontrolled 
transactions  method;  the  comparable 
profits  method;  and  other  methods.  In 
addition,  the  proposed  profit  split 
method  would  apply  with  respect  to 
transfers  of  intangibles. 

Section  1.482-4T(b)  provides  a 
definition  of  intangible  property  that  is 
similar  to  that  provided  in  the  proposed 
regulations. 

Section  1.482-4T(c)  describes  the 
comparable  uncontrolled  transactions 
(CUT)  method.  Unlike  the  proposed 
regulations,  which  included  two 
comparable  transaction  methods,  only 
one  such  method  is  provided. 

Comments  on  the  proposed  regulations 
asserted  that  the  scope  of  the  first  such 
method  (the  MTM)  was  too  narrow,  and 
further  that  the  CPI  should  not  be  a 
mandatory  check  on  the  results  obtained 
under  the  second  method  (the  CATM). 

In  response  to  these  comments,  the 
MTM  and  the  CATM  have  been 
combined  into  a  single  method,  and  the 
results  obtained  under  this  method  are 
not  subject  to  mandatory  check  under 
the  CPI.  The  removal  of  this  check  is 
offset  by  incorporating  a  reference  to 
profit  potential  in  the  definition  of 
comparability,  reflecting  Congressional 
concern  that  royalty  rates  for  ”bigb- 


rofit”  intangibles  could  “be  set  on  the 
asis  of  industry  norms  for  transfers  of 
much  less  profitable  items.”  General 
Explanation  of  the  Tax  Reform  Act  of 
1986,  H.R.  3838,  Public  Law  99-514 
(May  4, 1987)  at  1014.  For  purposes  of 
the  best  method  rule,  a  residt  obtained 
under  the  CUT  method  generally  will 
provide  the  most  accurate  measure  of  an 
arm’s  lengin  resuii.  Section  1.482- 
4T(c)(2)  sets  forth  specific  guidance 
with  respect  to  the  standard  of 
comparability  that  must  be  satisfied  for 
an  uncontrolled  transaction  to  be 
sufficiently  comparable  to  a  controlled 
transaction  under  this  method.  In 
addition  to  the  factors  enumerated  in 
S  1.482-lT(c)(3),  the  property 
transferred  in  the  two  transactions  must 
be  from  the  same  class  of  intangible 
property,  relate  to  the  same  class  of 
products  or  services,  and  have 
substantially  the  same  profit  potential. 

In  addition,  §  1.482-4T(c)(2)(B)  requires 
that  the  underlying  circumstances  of  the 
two  transactions  must  be  sufficiently 
similar  that  any  differences  can  be 
reflected  by  a  reasonable  number  of 
adjustments  that  have  a  definite  and 
reasonably  ascertainable  efiect  on  the 
amount  chai^d.  These  circumstances 
are  similar  to  the  factors  listed  in  the 
final  regulations.  Section  1.482- 
2(d)(2)(iii). 

Section  1.482-4T(d)  provides  that 
when  none  of  the  other  enumerated 
methods  can  reasonably  be  applied,  any 
other  reasonable  method  may  be  us^. 

A  taxpayer  may  employ  another  method 
only  if  such  method  is  disclosed  on  the 
taxpayer’s  U.S.  income  tax  return,  the 
taxpayer  prepared  contemporaneous 
documentation  supporting  the  method 
adopted,  explaining  why  the  other 
enumerated  methods  cannot  be  applied, 
and  explaining  why  the  method  selected 
provides  the  most  accurate  measure  of 
an  arm’s  length  price,  and  the  taxpayer 
furnishes  such  documentation  to  the 
district  director  within  30  days  of  a 
written  request  for  such  documentation. 
Section  1.482-4T(d)(3)  provides  that 
application  of  a  method  under  §  1.482- 
4T(d)  does  not  in  itself  satisfy  the 
reasonable  cause  and  good  faith 
exception  from  the  application  of 
penalties  under  section  6662(e)  or 
6664(c). 

Section  1.482-4T(e)  provides  special 
rules  for  the  transfer  of  intangible 
property.  Section  1.482  4T(e)(l) 
provides  that  the  form  of  the 
consideration  for  a  transfer  of  intangible 
property  must  be  consistent  with  that 
which  would  be  adopted  by  unrelated 
parties  under  comparable 
circumstances,  and  that  consideration 
normally  should  be  in  the  form  of  a 
royalty. 
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Section  1.482-4T(e)(2)(i)  provides 
that  if  an  intangible  is  transrorred  for  a 
period  in  excess  of  one  year,  the 
consideration  charged  is  generally 
subject  to  annual  adjustment  to  ensme 
that  it  is  commensurate  with  the  income 
attributable  to  the  intangible.  This 
provision  is  required  by  the  1986 
amendment  to  section  482. 

Section  1.482-4T(e)(2)(ii)  sets  forth 
two  exceptions  from  this  rule.  In 
response  to  comments  on  the  proposed 
regulations  that  indicated  that  the  scope 
of  the  exceptions  in  the  proposed 
regulations  was  too  narrow,  the  scope  of 
the  exceptions  from  periodic 
adjustments  has  been  broadened.  The 
first  exception  provides  that  no  periodic 
adjustment  will  be  made  if  certain 
specified  conditions  are  met,  including 
that  the  controlled  taxpayers  entered 
into  a  written  license  agreement  with  a 
comparable  term  to  an  actual  license 
agreement  between  vmcontrolled 
taxpayers,  the  consideration  charged 
was  an  arm’s  length  amount  tmder  the 
CUT  method  for  the  first  year  in  which 
substantial  royalties  were  required  to  be 
paid  under  the  agreement,  the 
comparable  license  agreement  generally 
did  not  permit  changes  to  the  royalty, 
and  the  aggregate  profits  earned  by  ^e 
controlled  transferee  from  the 
exploitation  of  the  intangible  fall  within 
a  range  of  the  profits  that  were 
anticipated  when  the  license  agreement 
was  executed.  The  second  exception  is 
generally  similar,  except  that  it  applies 
if  the  consideration  was  determined  to 
be  arm’s  length  under  any  method  other 
than  the  CUT  method. 

Section  1.482-4T(e)(3)  provides  rules 
for  identifying  the  controlled  party  that 
is  considered  the  developer  of  an  item 
of  intangible  property  that  are  similar  to 
the  rules  set  forth  in  the  proposed 
regulations. 

Section  1.482-4T(e)(4)  clarifies  that 
the  arm’s  length  consideration  for  an 
intangible  is  not  limited  to  the 
prevailing  rates  in  an  industry  or  the 
rates  paid  in  any  uncontrolled 
transactions  that  do  not  meet  the 
requirements  of  the  CUT  method.  This 
provision  was  included  to  clarify  that 
arm’s  length  consideration  in  a 
controlled  transaction,  particularly  for 
non-routine  intangibles  that  are  not 
ordinarily  transferred  between 
uncontrolled  taxpayers,  may  not  be 
limited  by  the  amount  of  consideration 
identified  in  imcontrolled  transactions. 

Section  1.482-4T(e)(5),  relating  to 
lump  sum  payments,  is  reserved. 

Section  1.482-5T 

Section  1.482-5T  describes  the 
comparable  profits  method.  The 
comparable  profits  method  relies  on  the 


general  principle  that  similarly  situated 
taxpayers  will  tend  to  earn  similar 
returns  over  a  reasonable  period  of  time. 
In  broad  outline  this  method  is  similar 
to  the  comparable  profits  method  set 
forth  under  the  proposed  regulations. 
Although  this  method  is  included  in  the 
methods  available  under  both  §§  1.482- 
3T  (tangible  property)  and  1.482-4T 
(intangible  property),  in  response  to 
comments  it  no  longer  provides  a 
mandatory  check  on  the  results  obtained 
under  other  methods.  This  method 
generally  will  provide  an  accurate 
measure  of  an  arm’s  length  result  tmless 
the  tested  party  uses  a  valuable,  non¬ 
routine  intangible  that  is  either  (1) 
acquired  from  imcontrolled  taxpayers, 
and  the  tested  party  assumes  significant 
risks  and  possesses  the  right  to 
significant  economic  benefits  from  the 
use  of  the  intangible,  or  (2)  is  self- 
developed.  The  comparable  profits 
method  generally  will  not  provide  an 
accurate  measure  of  an  arm’s  length 
result  in  cases  involving  non-routine 
self-developed  intangibles  or  many 
intangibles  that  were  acquired  from 
third  parties  because  it  will  be  difficult, 
if  not  impossible,  to  locate  uncontrolled 
taxpayers  that  also  possess  comparable 
intangible  property,  and  the  comparable 
profits  method  could  understate  the 
income  properly  attributable  to  such 
assets. 

Section  1.482-5T(b)  provides  that  the 
tested  party  generally  will  be  the 
controlled  taxpayer  Uiat  performs  the 
simplest  and  therefore  most  easily 
compared  operations.  In  the  case  of  the 
license  of  intangible  property,  this  party 
nonnally  will  be  the  licensee.  Generally 
the  comparable  profits  method  will  be 
applied  separately  to  each  industry 
segment  (as  defined  under  the  section 
6038A  regulations).  In  addition,  the 
comparable  profits  method  only  is 
applied  after  taking  into  account  all 
other  adjustments  under  section  482. 

Section  1.482-5T(c)  provides  that  the 
standard  of  comparability  required  to 
apply  this  method  is  not  as  strict  as 
under  other  methods.  Some  diversity 
between  the  transactions,  products  and 
functions  of  the  controlled  and 
uncontrolled  taxpayers  is  acceptable. 
The  degree  of  comparability  achieved 
will,  however,  afreet  the  reliability  of 
the  results,  and  the  size  of  the  arm’s 
length  range,  as  discussed  below. 

Section  1.482-5T(c)(2)  describes  a 
number  of  adjustments  that  should  be 
(but  are  not  required  to  be)  made  with 
respect  to  the  comparable  parties.  Such 
adjustments  are  made  only  to  the  extent 
that  they  have  a  definite  and  reasonably 
ascertainable  effect  on  operating  profits. 
Accounting  reclassifications  also  may  be 


ir<ide  to  ensure  that  various  items  are 
measured  consistently. 

Section  1.482-5T(a)(i)  provides  that  a 
result  will  be  an  arm’s  length  result  if  j 

it  falls  within  the  range  of  constructive  ' 
operating  profits,  based  on  a  single 
profit  level  indicator,  derived  from 
comparable  parties.  As  under  the 
comparable  profits  method  of  the 
proposed  regulations,  constructive 
operating  profit  is  calculated  by 
measuring  profit  level  indicators  of 
uncontrolled  taxpayers,  and  applying  , 

those  indicators  to  the  financial  data  of 
the  tested  party  to  measure  an  arm’s 
length  result  for  the  tested  party. 

Unlike  the  other  methods, 

§  1.4825T(d)(ii)  provides  that  the  arm’s 
length  range  can  be  determined  in  two 
ways,  depending  on  the  degree  of 
comparability  between  the  tested  party 
and  the  uncontrolled  taxpayers  and  the 
adjustments  that  were  made  to  account 
for  any  differences.  If  the  adjustments 
described  in  §  1.4825T(c)(2)  have  been 
made,  the  arm’s  length  range  will 
include  all  the  results  obtained,  as  with 
the  other  methods.  If,  however,  the 
specified  adjustments  are  not  made,  the 
range  will  be  limited  to  either  the 
interquartile  range,  or  the  range 
determined  by  some  other  statistically 
valid  method.  In  the  latter  case  the 
comparable  profits  method  cannot  be 
used  if  there  are  less  than  four 
comparable  parties. 

Section  1.482-5T(e)  describes  the 
profit  level  indicators  that  may  be  used 
under  the  comparable  profits  method. 

They  include  two  types  of  measures: 

The  rate  of  return  on  capital  employed 
and  financial  ratios.  Financial  ratios 
include  the  ratio  of  operating  profit  to 
sales  and  the  ratio  of  grass  profit  to 
operating  expenses.  Finally,  §  1.482- 
5T(e)(3)  provides  that  other  reliable 
measures  may  be  employed. 

Section  1.482-5T(l)  sets  forth  a 
number  of  definitions  that  are  relevant 
for  purposes  of  the  comparable  profits 
method. 

Section  1.482-6T 

Section  1.482-6T,  which  deals  with 
the  profit  split  method,  is  reserved 
under  these  temporary  regulations. 

However,  the  provisions  of  the  profit 
split  method  are  proposed  in  the 
accompanying  notice  of  proposed 
rulemaking. 

Advance  Pricing  Agreements 

Based  on  the  Service’s  experience  to 
date  with  the  advance  pricing  agreement 
program,  as  well  as  favorable  comments 
received  in  response  to  the  proposed 
regulations,  the  principle  of  advance 
pricing  agreements  continues  to  be  an 
integral  component  of  the  Service’s 
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overall  section  482  compliance  effort 
The  Service  may  execute  an  advance 
pricing  agreement  addressing  the 
prospective  application  of  section  482  to 
any  transaction  between  or  among 
members  of  a  controlled  group.  Such 
agreements  may  also  add^s  any 
collateral  income  tax  consequences 
related  to  such  transactions.  Where  an 
advance  pricing  agreement  is  in  effect, 
an  allocation  under  section  482  is 
permitted  only  to  the  extent  provided  in 
the  agreement.  The  procedures  for 
obtaining  an  advance  pricing  agreement 
are  contained  in  Revenue  Proc^ure  91- 
22, 1991-1  C.B.  526. 

Special  Analyses 

It  has  been  determined  that  these 
regulations  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  has  also  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  regulations,  and,  therefore,  a  final 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  a  copy  of 
these  regulations  will  be  submitted  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  their  impact  on  small 
business. 

Drafting  Information 

Personnel  from  the  Internal  Revenue 
Service  and  Treasury  Department 
participated  in  developing  these 
regulations. 

List  of  Subjects 

26  CFR  1.481-1  Through  1.483-2T 

Accounting,  Income  taxes.  Reporting 
and  recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  die 
Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1-4NCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31,1986 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  removing  the 
entry  for  “§  1.482-2”  and  adding  new 
citations  in  numerical  order  to  read  as 
follows: 

Autherily:  26tI.S.C  7805,  *  •  ‘Section 
1.482-lT  also  issued  under  26  U.S.C  482 
and  936.  Section  1.482-r2T  also  issued  under 


26  U.S.C  482.  Section  1.482-3T  also  issued 
under  26  U.S.C.  482.  Section  1.482-4T  also 
issued  under  26  U.S.C  482.  Section  1.482- 
5T  also  issued  imder  26  U.S.C  482.  Section 

1.482- 2A  also  issued  under  26  U.S.C  482. 

9§  1.482-1  and  1.482-2  [Radaaignotod  aa 
§f  1-482-1 A  and  1.482-2A1 
Par.  la.  Sections  1.482-1  and  1.482- 
2  are  redesignated  §  1.482-lA  and 
§  1.482-2A  and  an  undesignated 
centerheading  preceding  §  1.482-lA  is 
added  to  read  as  follows: 

Regulations  Applicable  Cor  Taxable 
Years  Beginning  on  or  Before  April  21, 
1993 

Par.  2.  Sections  1.482-OT  through 

1.482- 7T  are  added  to  read  as  follows: 

§1.482-0T  Outiina  of  ragulaUona  under 
section  482. 

This  section  lists  the  major  headings 
for  §  1.482-lT  through  §  1.482-5T. 

§  1.482-1  T  Allocation  of  income  and 
deductions  among  taxpayers 

(a)  In  general. 

(1)  ^rpose  and  scope. 

(2)  Authority  to  make  allocations. 

(3)  Taxpayer’s  use  of  section  482. 

(b)  Arm’s  length  standard. 

(1)  In  general. 

(2)  Arm’s  length  methods. 

(i)  Methods. 

(ii)  Selection  of  category  of  method 
applicable  to  transactioiL 

(iii)  Choice  of  method. 

(A)  Best  method  rule. 

(B)  Multiple  methods. 

(C)  Examples. 

(c)  Comparability. 

(1)  In  general. 

(1)  Basic  factors  to  be  evaluated. 

(ir)  Basic  types  of  comparables. 

(2)  Standard  of  comparability. 

(i)  In  general. 

(ii)  Comparability  adjustments. 

(iii)  Example. 

(iv)  Standards  of  comparability  imder 
specific  methods. 

(3)  Factors  for  determining  comparability. 

(i)  Functional  analysis. 

(ii)  Analysis  of  risks. 

(A)  In  general. 

(B)  Determination  of  party  fiiat  beers  risk 
and  income  commensurate  with  risk. 

(C)  Documentation  of  risks  assumed. 

(D)  Consistent  allocation  of  risk. 

(E)  Examples. 

(iii)  Contractual  terms. 

(iv)  Economic  conditions. 

(v)  Property  or  services. 

(4)  Special  circumstances. 

(i)  Market  share  strategy. 

(ii)  Different  geographic  markets. 

(A)  In  general. 

(B)  Example. 

(C)  Location  savings. 

(D)  Example. 

(iii)  Isolated  transactions. 

(iv)  Mineral  transactions. 

(d)  Scope  of  review, 

(1)  In  general. 

(i)  Intent  to  evade  or  avoid  tax -not  a 
prerequisite. , 


(ii)  Realization  of  income  not  a 
prerequisite. 

(A)  In  general. 

(B)  Ex^ple. 

(iii)  Nonrecognition  provisions  may  not  bar 
allocation. 

(iv)  Consolidated  returns. 

'  (2)  Limitations  on  allocations. 

(i)  No  allocation  where  results  are  within 
arm’s  length  range. 

(A)  In  general. 

(B)  Determination  of  arm’s  length  range. 

(C)  Adjustment  where  taxpayer’s  results 
are  outside  arm’s  length  range. 

(D)  Arm’s  length  range  not  prerequisite  to 
allocation. 

(E)  Examples. 

(ii)  Allocations  apply  to  results,  not 
methods. 

(iii)  Example. 

(3)  Rules  relating  to  allocations  under 
section  482. 

(i)  Aggregation  of  transactions. 

(A)  In  general. 

(B)  Ex^ples. 

(ii)  Contractual  arrangements. 

(iii)  Allocation  based  on  taxpayer’s  actual 
transactions. 

(iv)  Example. 

(v)  Multiple  year  data. 

(A)  In  general. 

(B)  Qrcumstances  warranting 
consideration  of  multiple  year  data. 

(C)  Comparable  effect  over  comparable 
period. 

(D)  Examples. 

(vi)  Product  lines  and  statistical 
techniques. 

(e)  Collateral  adjustments  with  respect  to 

allocations  under  section  482. 

(1)  In  general. 

(2)  Compensating  adjustments. 

(i)  In  general. 

(ii)  Treatment  of  adjustments. 

(iii)  Pattern  of  abuse. 

(iv)  Example. 

(3)  Correlative  allocations. 

(1)  In  general. 

(ii)  Manner  of  carrying  out  correlative 
allocation. 

(iii)  Events  triggering  correlative  allocatioo 

(iv)  Examples. 

(4)  Adjustments  tp  conform  accounts  to 
reflect  section  482  allocations. 

(5)  Setoffs. 

(i)  In  general. 

(ii)  Examples. 

(f)  Special  rules. 

(1)  Small  taxpayer  safe  harbor. 

(1)  In  general. 

(ii)  Eligible  taxpayer. 

(iii)  Aggregation. 

(iv)  Election  to  apply  the  appropriate 
measure  of  profitability. 

(2)  Effect  of  foreign  legal  restrictions 
(Reserved). 

(3)  Coordination  with  section  936. 

(i)  Cost  sharing  imder  section  936. 

(ii)  Use  of  terms. 

(g)  liefinitions. 

(h)  Effective  dates. 

§  1.482-2T  D&teraunation  of  taxaoie 
income  in  specific  situations 

(a)  [Reserved]. 

(b)  [Reserved]. 


5272  Federal  Register  /  Vol.  58,  No.  12  /  Thursday,  January  21,  1993  /  Rules  and  Regulations 


(c)  [Reserved]. 

(d)  Transfer  of  property. 

§  1.482-3T  Methods  to  detennJne  taxable 
income  in  connection  with  a  transfer  of 
tangible  property 

(a)  In  general. 

(b)  Comparable  uncontrolled  price  method. 

(1)  In  general. 

(2)  Standard  of  comparability. 

(i)  In  general. 

(ii)  Factors  for  determining  comparability 
and  required  adjustments. 

(iii)  Arm’s  length  range. 

(iv)  Examples. 

(c)  Resale  price  method. 

(1)  In  general. 

(2)  Determination  of  arm’s  length  price. 

(i)  In  general. 

(ii)  Applicable  resale  price. 

(iii)  Appropriate  gross  profit. 

(iv)  Aim’s  length  range. 

(3)  Standard  of  comparability. 

(i)  In  general. 

(ii)  Adjustments  for  differences  between 
controlled  and  uncontrolled 
transactions. 

(iii)  Sales  agent. 

(4)  Examples. 

(d)  Cost  plus  method. 

(1)  In  general. 

(2)  Determination  of  arm’s  length  price. 

(i)  In  general. 

(ii)  Appropriate  gross  profit  markup. 

(iii)  Consistency  in  accounting. 

(iv)  Ann’s  leng^  range. 

(3)  Standard  of  comparability. 

(i)  In  general. 

(ii)  Adjustments  for  differences  between 
controlled  and  imcontrolled 
transactions. 

(iii)  Purchasing  agent. 

(4)  Examples. 

(e)  Other  methods. 

(1)  In  general. 

(2)  Conditions  for  taxpayer’s  use  of  other 
methods. 

(3)  Coordination  with  penalty  provisions. 

(f)  Coordination  with  intangible  property 

rules. 

§  1.482-4T  Methods  to  determine  taxable 
income  in  connection  with  a  transfer  of 
intangible  property 

(a)  In  general. 

(b)  Definition  of  intangible. 

(c)  Comparable  imcontrolled  transaction 

method. 

(1)  In  general. 

(2)  Standard  of  comparability. 

(i)  In  general. 

(ii)  Factors  to  be  considered  in  determining 
comparability. 

(A)  Comparable  intangible  property. 

(B)  Comparable  circiunstances. 

(iii)  Arm’s  length  range. 

(iv)  Examples. 

(d)  Other  methods. 

(1)  In  general. 

(2)  Conditions  for  taxpayer’s  use  of  other 
methods. 

(3)  Coordination  with  penalty  provisions. 

(e)  Special  rules  for  transfers  of  intangible 

property. 

(1)  Form  of  consideration. 

(2)  Periodic  adjustments. 


(i)  General  rule. 

(ii)  Exceptions. 

(A)  Comparable  uncontrolled  transactions. 

(B)  Methods  other  than  comparable 
uncontrolled  transaction. 

(3)  Development  of  an  intanmble. 

(i)  Identification  of  the  developer. 

(ii)  Allocations  with  respect  to  transfers  by 
the  developer. 

(iii)  Allocations  with  respect  to  assistance 
provided  to  the  developer. 

(iv)  Examples. 

(4)  Consideration  not  artificially  limited. 

(5)  Liunp  sum  payments  (Reserved). 

§  1.482-5T  Comparable  profits  method 

(a)  In  general. 

(b)  Tested  party. 

(1)  In  general. 

(2)  Determination  by  industry  segment. 

(3)  Adjustments  for  tested  party. 

(c)  Selection  of  comparable  parties. 

(1)  Comi>arability. 

(2)  Adjustments  to  comparable  parties. 

(d)  I^termination  of  arm’s  length  result. 

(1)  In  general. 

(2)  Arm’s  length  range. 

(e)  I^fit  level  indicators. 

(1)  Rate  of  return  on  capital  employed. 

(2)  Financial  ratios. 

(3)  Other  profit  level  indicators. 

(f)  Definitions. 

(g)  Examples. 

§  1.482-6T  Profit  split  method.  [Reserved]. 
§1.482-7T  Cost  sharing.  [Reserved] 

§  1.482-1T  Allocation  of  income  and 
daductiona  among  taxpayera 

(a)  In  general — (1)  Purpose  and  scope. 
The  purpose  of  section  482  is  to  ensure 
that  taxpayers  clearly  reflect  income 
attributable  to  controlled  transactions, 
and  to  prevent  the  avoidance  of  taxes 
with  respect  to  such  transactions. 

Section  482  places  a  controlled  taxpayer 
on  a  tax  parity  with  an  vmcontrolled 
taxpayer  by  determining  the  true  taxable 
income  of  the  controlled  taxpayer  in  a 
manner  that  reasonably  reflects  the 
relative  economic  activity  undertaken 
by  each  taxpayer.  This  §  1.482-lT  sets 
forth  general  principles  and  guidelines 
to  be  fbllowed  under  section  482. 

Section  1.482-2T  provides  rules  for  the 
determination  of  the  true  taxable 
income  of  controlled  taxpayers  in 
specific  situations,  including  controlled 
transactions  involving  loans  or 
advances,  services,  and  property. 
Sections  1.482-3T  through  1.482-5T 
elaborate  on  the  rules  that  apply  to 
controlled  transactions  involving 
property. 

(2)  Authority  to  make  allocations.  If  a 
controlled  taxpayer  has  not  reported  its 
true  taxable  income,  the  district  director 
may  make  allocations  between  or  among 
the  members  of  a  controlled  group.  In 
such  cases,  the  district  director  may 
allocate  income,  deductions,  credits, 
allowances,  basis,  or  any  other  item  or 
element  affecting  taxable  income 
(referred  to  as  "^locations”).  The 


appropriate  allocation  may  take  the 
form  of  an  increase  or  decrease  in  any 
relevant  amount. 

(3)  Taxpayer’s  use  of  section  482. 
Section  482  grants  no  right  to  a 
controlled  taxpayer  to  apply  the 
provisions  of  section  482  at  will  or  to 
compel  the  district  director  to  apply 
such  provisions.  However,  section  482 
does  not  limit  a  taxpayer’s  ability  to 
report  its  true  taxable  income  with 
respect  to  its  controlled  transactions.  A 
controlled  taxpayer  may  report  the 
results  of  its  controlled  transactions 
based  upon  prices  different  from  those 
actually  charged  if  necessary  to  reflect 
an  arm’s  len^  result.  If  reported  results 
differ  from  transactional  results 
recorded  in  the  reguleir  books  and 
records  of  the  taxpayer,  such  difference 
must  be  accounted  for  in  accordance 
with  the  provisions  of  §  1.482-lT{e)(2) 
(regarding  compensating  adjustments). 

A  taxpayer  that  fails  to  report  its  true 
taxable  income  with  respect  to  its 
controlled  transactions  may  be  subject 
to  penalties  imder  section  6662(e)  and 
other  applicable  sections. 

(b)  Arm’s  length  standard— {!)  In 
general.  In  determining  the  true  taxable 
income  of  a  controlled  taxpayer,  the 
standard  to  be  applied  in  every  case  is 
that  of  a  taxpayer  dealing  at  arm’s  length 
with  an  uncontrolled  taxpayer.  A 
controlled  transaction  meets  the  arm’s 
length  standard  if  the  results  of  that 
transaction  6ue  consistent  with  the 
results  that  would  have  been  realized  if 
uncontrolled  taxpayers  had  engaged  in 
a  comparable  transaction  under 
comparable  circumstances.  Thus,  for 
pvuposes  of  section  482,  the  “arm’s 
length  result’’  of  a  controlled  transaction 
is  the  amount  of  consideration  that 
would  have  been  charged  or  paid  (or  the 
profits  that  would  have  been  earned)  in 
comparable  transactions  between 
imcontrolled  teixpayers.  The 
comparability  of  controlled  and 
uncontrolled  transactions  must  be 
determined  under  the  provisions  of 
paragraph  (c)  of  this  section. 

(2)  Arm’s  length  methods — (i) 
Methods.  Sections  1.482-2T  through 
1.482-6T  provide  specific  methods  to  be 
used  by  the  district  director  to  test 
whether  bisections  between  or  among 
members  of  the  controlled  group  satisfy 
the  arm’s  length  standard,  and  if  they  do 
not,  to  determine  the  arm’s  length 
results. 

(ii)  Selection  of  category  of  method 
applicable  to  transaction.  The  methods 
listed  in  §  1.482-2T  apply  to  different 
types  of  transactions  (i.e.,  transfers  of 
property,  services,  loans  or  advances, 
and  rentals).  Accordingly,  the  district 
director  must  select  the  appropriate 
method  or  methods  applicable  to 
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controlled  transactions,  and  may  apply 
different  methods  to  related  transactions 
where  such  transactions  are  most 
reasonably  tested  on  a  separate  basis. 

For  example,  where  services  are 
provided  in  connection  with  the  transfer 
of  property,  the  district  director  may 
hnd  it  appropriate  to  separately  apply 
the  methods  applicable  to  services  and 
property  in  order  to  determine  an  arm’s 
length  result.  In  addition,  other 
applicable  provisions  of  the  Code  may 
affect  the  cnaracterization  of  a 
transaction,  and  therefore  affect  the 
methods  applicable  under  section  482. 
For  example,  section  483  may 
characterize  a  portion  of  certain 
deferred  payments  as  interest  income. 

(iii)  Choice  of  method— {A)  Best 
method  rule.  The  arm’s  lengdi  result  of 
a  controlled  transaction  must  be 
determined  under  the  method  that 
provides  the  most  acciirate  measure  of 
an  arm’s  length  result  under  the  facts 
and  circumstances  of  the  transaction 
under  review.  The  factors  to  be 
considered  in  selecting  a  method 
include  the  completeness  and  accuracy 
of  the  data  used  to  apply  each  method, 
the  degree  of  comparability  between 
controlled  and  vmcontrolled 
transactions,  and  the  number, 
magnitude,  and  accuracy  of  the 
adjustments  required  to  apply  each 
method.  An  arm’s  length  result  may  be 
determined  under  any  of  the  available 
*  methods  without  first  establishing  the 
inapplicability  of  any  other  method.  If 
additional  evidence  becomes  available 
permitting  the  application  of  another 
method  that  is  more  accurate,  the 
district  director  will  apply  such  method 
to  determine  an  arm’s  length  result. 
Additional  guidance  concerning  the 
circumstances  imder  which  particular 
methods  may  be  applicable  is  provided 
under  the  description  of  each  method  in 
§§  1.482-2T  through  1.482-6T.  The  rule 
of  this  paragraph  (b)(2)(iii)(A)  is 
hereinafter  referred  to  as  the  “best 
method  rule.’’ 

(B)  Multiple  methods.  If  two  or  more 
methods  produce  inconsistent  results, 
the  best  method  rule  will  be  applied  to 
select  the  method  that  provides  the  most 
accurate  determination  of  an  arm’s 
length  result  under  the  facts  and 
circumstances,  without  establishing  a 
priority  or  presumption  of  correctness  to 
any  one  method.  If  the  best  method  rule 
does  not  clearly  indicate  which  method 
should  be  preferred,  and  additional 
factor  that  may  be  taken  into  account  in 
selecting  a  method  is  whether  any  of  the 
competing  methods  produce  results  that 
are  consistent  with  tne  results  obtained 
under  another  appropriate  method. 
Further,  in  choosing  between  two  or 
more  applications  of  the  same  method 


that  produce  different  results,  the  fact 
that  another  method  produces  results 
that  are  consistent  with  one  or  more  of 
the  competing  applications  may  be 
taken  into  account. 

(C)  Examples.  The  following 
examples  illustrate  this  paragraph 
(b)(2)(iii). 

Example  1.  (i)  Manuco  manufactures 
televisions  that  it  sells  to  Sub,  its  wholly 
owned  distributor.  Sub  resells  the  televisions 
to  unrelated  retailers.  To  test  whether  the 
price  Sub  paid  to  Manuco  is  at  arm’s  length, 
the  district  director  uses  data  from  Unco,  an 
uncontrolled  distributor,  to  apply  the  resale 
price  method.  Numerous  substantial 
adjustments  are  made  to  Unco’s  gross  profit 
margin  to  reflect  differences  between  the 
controlled  and  uncontrolled  transactions. 

This  application  of  the  resale  price  method 
indicates  that  the  price  Sub  paid  Manuco  for 
the  televisions  was  not  an  arm's  length  price. 

(ii)  Sub,  however,  provides  to  the  district 
director  data  regarding  an  imcontrolled 
transaction  that,  with  a  small  munber  of 
minor  adjustments,  permits  the  district 
director  to  apply  the  comparable 
uncontrolled  price  method,  and  indicates 
that  the  price  Sub  paid  Manuco  was  an  arm’s 
length  price. 

(iii)  Because  it  requires  fewer  and  smaller 
adjustments  in  this  situation,  the  comparable 
uncontrolled  price  method  provides  the  most 
accurate  measure  of  the  arm’s  length  price. 
Therefore,  pursuant  to  the  best  method  rule 
of  paragraph  (b)(2)(iii)(A)  of  this  section  the 
district  director  uses  the  comparable 
uncontrolled  price  method  to  determine  that 
the  price  Sub  paid  to  Manuco  is  an  arm’s 
length  price. 

Sample  2.  Markco,  a  foreign  distributor, 
and  Manuco,  a  U.S.  manufacturer,  are 
members  of  the  same  group  of  controlled 
taxpayers.  In  1994,  Markco  buys  radios  from 
Manuco  for  $10  per  unit  In  1996,  during  an 
audit  for  the  1994  taxable  year,  Manuco 
presents  the  district  director  with 
information  showing  that  an  imcontrolled 
distributor  in  similar  uncontrolled 
transactions  also  bought  radios  for  $10,  but 
several  adjustments  are  required  to  apply  the 
comparable  uncontrolled  price  method.  On 
the  other  hand,  information  derived  from 
other  uncontrolled  transactions  indicates 
under  the  resale  price  method  that  the  arm’s 
length  price  for  the  controlled  transaction 
between  Markco  and  Manuco  is  $15.  In 
addition,  application  of  the  comparable  profit 
method  provides  a  range  of  constructive 
operating  profits  that  is  consistent  with  the 
$15  price.  The  consistency  of  the  results  from 
the  application  of  the  resale  price  method 
with  the  results  from  the  application  of  the 
comparable  profits  method  may  be  taken  into 
account  in  selecting  which  method  to  use  to 
test  whether  the  $10  paid  by  Markco  to 
Manuco  is  an  arm’s  length  price. 

Example  3.  To  determine  whether  the  price 
paid  by  controlled  taxpayer,  Corp,  to  its 
wholly  owned  subsidiary  for  a  product  was 
at  arm’s  length,  the  district  director  applies 
the  comparable  imcontrolled  price  method  to 
data  from  three  different  uncontrolled 
transactions,  UTl,  UT2,  and  UT3.  These 
three  applications  of  the  coig^parable 


uncontrolled  price  method  produce  different 
results.  To  determine  whether  the  three 
applications  of  the  comparable  uncontrolled 
price  method  are  within  the  arm’s  length 
range  as  provided  in  §  1.482-lT(d)(2)(i),  the 
disMct  director  applies  a  second  method. 

The  results  of  UTl  and  UT3  imder  the 
comparable  uncontrolled  price  method  are 
consistent  with  the  results  obtained  from  the 
application  of  the  second  method.  The 
application  of  the  second  method,  however, 
pr^uces  results  that  deviate  from  the  results 
obtained  from  the  application  of  the 
comparable  uncontrolled  price  method  with 
resp^  to  UT2.  The  consistency  of  the  results 
from  UTl  and  UT3  with  the  application  of 
the  second  method  may  be  taken  into 
account  by  the  district  director  in 
determining  the  arm’s  length  price  for  the 
transaction  under  review. 

(c)  Comparability— (\]  In  general — (i) 
Basic  factors  to  be  evaluated.  The  arm’s 
length  character  of  a  controlled 
transaction  is  tested  by  comparing  the 
results  of  that  transaction  with  the 
results  of  uncontrolled  taxpayers 
engaged  in  comparable  transactions 
under  comparable  circumstances.  For 
this  purpose,  the  comparability  of 
transactions  and  circumstances  must  be 
evaluated  using  the  following  factors, 
which  are  further  described  in 
paragraph  (c)(3)  of  this  section — 

(A)  Functions: 

(B)  Risks; 

(C)  Contractual  terms; 

(D)  Economic  conditions;  and 

(E)  Property  or  services. 

(ii)  Basic  types  of  comparables.  The 
relative  importance  of  any  one  pf  the 
factors  list^  may  depend  upon  the 
pricing  method  ^ing  applied.  In 
particular,  some  methods  focus 
primarily  upon  an  analysis  of  whether 
the  controlled  and  imcontrolled 
transactions  involve  the  same  or  similar 
property  or  service  (product 
comparables).  See,  for  example,  the 
comparable  uncontrolled  price  method 
under  §  1.482-3T(b),  and  the 
comparable  uncontrolled  transaction 
method  under  §  1.482-4T(c).  Other 
methods  focus  primarily  upon  an 
analysis  of  whether  the  controlled  and 
uncontrolled  taxpayers  undertake  the 
same  or  similar  fiinctions,  employ 
similar  resources,  and  bear  similar  risks 
(functional  comparables).  See,  for 
example,  the  re^e  price  and  cost  plus 
methods  under  §  1.482-3T(c)  and  (d). 
Finally,  other  methods  determine  an 
arm’s  length  result  by  ascribing  a  similar 
return  on  capital  to  taxpayers  that  are 
broadly  similar  in  terms  of  products  and 
functions.  See,  for  example,  the 
comparable  profits  method  under 
§  1.482-5T.  While  the  terms  product 
comparables  and  functional 
comparables  describe  the  primary  focus 
of  various  methods,  each  method 
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(H^dinarily  requires  analysis  of  all  of  the 
factors  that  affect  comparability  under 
that  method.  In  particular,  the  analysis 
of  functions  and  risks  will  be  essential 
to  the  application  of  any  method.  Thus, 
for  example,  two  transactions  involving 
identical  products  may  not  be 
sufficiently  comparable  for  purposes  of 
the  comparable  uncontrolled  price 
method  if  the  relevant  functicms,  risks, 
or  other  factors  described  in  paragraph 
(c)(3)  of  this  sectim  are  diBsront. 

(2)  Standard  of  comparability—ii)  In 
general.  For  two  transactions  to  be 
considered  comparable,  an  rmcontrolled 
transaction  need  not  be  identical  or 
exactly  comparable  to  the  controlled 
transaction,  but  must  be  sufficiently 
similar  that  it  provides  a  reasonable  and 
reliable  benchmark  for  determining 
whether  the  controlled  transaction  led 
to  an  arm’s  len^  result. 

(ii)  Comparability  adjustments.  Where 
necessary,  a  reasonable  number  of 
adjustments  may  be  made  to  the  results 
of  an  uncontrolled  transaction  to 
accoimt  for  material  differences  between 
the  controlled  and  imcontrolled 
transactions  if  such  differences  have  a 
definite  and  reasonably  ascertainable 
effect  on  prices  or  profits.  Such 
adjustments  should  be  based  on 
commercial  practices,  economic 
principles,  or  statistical  analyses,  as 
applied  to  the  available  data.  If  the 
differences  can  be  reflected  by  such 
adjustments,  then  the  price,  profit,  or 
margin  of  the  imcontrolled  transaction, 
as  adjusted,  constitutes  the  arm’s  length 
result  for  the  controlled  transaction. 

(iii)  Example.  The  following  example 
illustrates  paragraph  (c)(2)(iil  of  this 
section. 

Example,  (i)  FS  manufactures  product  XX 
and  sells  that  product  to  its  parent 
corporation,  P.  FS  also  sells  product  XX  to 
uncontrolled  taxpayers  at  a  price  of  $100  per 
unit.  Except  for  the  volume  of  each 
transaction,  the  sales  to  P  and  to 
uncontrolled  taxpayers  take  place  under 
substantially  the  same  economic  conditions 
and  contrachial  terms.  In  uncontrolled 
transactions,  FS  offers  a  2%  discount  for 
quantities  of  20  per  rader.  and  a  5%  discount 
for  quantities  of  100  per  order.  If  P  purchases 
product  XX  in  quantities  of  60  per  order,  it 
may  be  assiuned  that  the  arm’s  length  price 
to  P  would  be  $100,  less  a  discount  of  3.5%. 

(ii)  If  P  purchases  product  XX  in  quantities 
of  1,000  pw  order,  in  the  absence  of  further 
information  about  uncontrolled  transacticuis 
at  similar  order  quantities,  a  volume  discount 
greater  dian  5%  can  be  assumed  only  m  the 
basis  of  proper  eccmomic  and  statistical 
analysis,  iK>t  necessarily  a  linear 
extrapolation  from  the  2%  and  5%  catalog 
discounts  a|>plicable  to  sales  of  20  and  100 
units,  respectively. 

(iv)  Standards  of  comparability  under 
specific  methods.  The  general  standards 


of  comparability  provided  in  this 
paragraph  (c)(2)  are  subject  to 
modification  under  the  specific 
provisions  of  certain  applicable 
methods.  For  example,  the  provisions  of 
§  1.482-3T(b)  impose  stricter  limitations 
on  the  adjustments  that  are  permitted 
for  purposes  of  the  comparable 
uncontrolled  price  method.  Further,  in 
connection  with  each  of  the  methods, 

§§  1.482-T  through  1.482-5T  provide 
more  detailed  guidance  concerning  the 
factors  described  in  paragraph  (c)(3)  of 
this  section. 

(3)  Factors  for  determining 
comparability.  The  following  factors 
must  be  considered  in  determining 
whether  two  transactions  are 
comparable.  In  addition,  in  certain  cases 
involving  special  circumstances,  the 
rules  under  paragraph  (c)(4)  of  this 
section  must  be  considered. 

(i)  Functional  analysis.  The 
determination  of  whether  controlled 
and  uncontrolled  transactions  are 
comparable  requires  a  comparison  of  the 
functions  performed  by  the  controlled 
and  uncontrolled  taxpayers.  This 
comparison  is  based  upon  a  functional 
analysis,  which  identifies  and  compares 
the  economically  significant  activities 
actually  undertaken  or  to  be  imdertaken 
by  the  taxpayers  in  both  controlled  and 
uncontrolled  transactions.  A  fonctional 
analysis  is  not  a  pricing  method  and 
does  not  itself  determine  the  arm’s 
length  result  for  the  controlled 
transaction  \inder  review.  Functions 
that  may  need  to  be  accoimted  for  in 
determining  the  comparability  of  two 
transactions  include  research  and 
development;  product  design  and 
engineering;  manufacturing  or  process 
engineering;  product  fabrication, 
extraction,  and  assembly;  purchasing 
and  materials  management;  marketing 
and  distribution  functions  including 
inventory  management,  warranty 
administration,  and  advertising  and 
marketing  activities;  transportation  and 
warehousing;  and  managerial,  legal, 
accounting  and  finance,  credit  and 
collection,  training,  and  personnel 
management  services. 

(ii)  Analysis  of  risk — (A)  In  general. 
The  determination  of  whether 
controlled  and  uncontrolled 
transactions  are  comparable  requires  a 
comparison  of  the  risks  borne  in  each 
transacticm.  This  comparison  ordinarily 
consists  of  a  two-step  analysis.  First,  the 
district  director  must  determine  which 
controlled  taxpayer  bears  the  risks 
associated  with  the  transaction,  which 
includes  a  consideration  of  whethOT  the 
income  earned  by  that  controlled 
taxpayer  over  a  reasonable  period  of 
time  is  commensurate  with  the  risk 
assumed.  Second,  the  district  director 


must  determine  whether  the  risks  borne 
by  the  controlled  taxpayer  are 
comparable  to  those  borne  by  the 
uncontrolled  taxpayer.  Risks  that 
ordinarily  must  1m  considered  include 
market  risks  including  fluctuations  in 
cost,  demand,  pricing,  and  inventory 
levels;  risks  associated  with  the  success 
or  failure  of  research  and  development 
activities;  financial  risks  including 
fluctuations  in  foreign  ctirrency  rates  of 
exchange  and  interest  rates;  credit  and 
collection  risks;  product  liability  risks; 
and  general  business  risks  related  to  the 
ownership  of  property,  plant,  and 
equipment. 

(B)  Determination  of  party  that  bears 
risk  and  income  commensurate  with 
risk.  In  determining  the  extent  to  which 
a  controlled  taxpayer  actually  bears  a 
risk  and  in  determining  whether  the 
income  earned  by  the  controlled 
taxpayer  over  a  reasonable  period  of 
time  is  commensurate  with  the  risk 
assumed,  the  district  director  will 
evaluate  the  economic  substance  of  the 
controlled  transactions.  In  particular, 
the  district  director  will  determine 
whether — 

(1)  The  controlled  taxpayer  has  a 
reasonable  opportunity  to  realize  an 
economic  benefit  that  is  commensurate 
with  the  risks  assumed,  and  that  would 
cause  a  similarly-situated  uncontrolled 
taxpayer  to  bear  the  risk  that  the 
controlled  taxpayer  assumed; 

(2)  The  risks  that  the  controlled  ’ 
taxpayer  assumed  are  proportionate  to 
its  financial  capacity  to  fund  losses  that 
may  be  exj}ect^  to  occur  as  a  result  of 
the  assumption  of  such  risk;  and 

(3)  The  controlled  taxpayer  is  engaged 
in  the  active  ccmduct  of  a  trade  or 
business  to  which  the  risk  at  issue 
relates,  and  carries  out  substantial 
managerial  and  operational  control  over 
the  principal  business  activities  that 
directly  influence  the  amount  of  income 
or  loss  to  be  realized.  See  §  1.367(a)- 
2T(b)(2)  and  (b)(3). 

(C)  Documentation  of  risks  assumed. 
Notwithstanding  paragraph  (c)(3)(ii)(B) 
of  this  section,  the  district  director  may 
disregard  a  controlled  taxpayer’s 
nominal  assumption  of  a  risk  unless 
documentation  reflecting  the  allocation 
of  risks  among  the  controlled  taxpayers 
was  executed  before  the  result  of  such 
risk  was  known  or  reasonably  knowable 
by  any  such  taxpayer,  and  the  actual 
conduct  of  the  controlled  taxpayer  is 
consistent  with  such  documentation. 
However,  this  rule  does  not  apply  to 
routine  risks  that  are  assumed  by  a 
controlled  taxpayer  under  ncnma) 
commercial  practices.  Thus,  for 
example,  where  the  risk  of  loss  during 
shipment  is  assigned  under  the  Uniform 
Commercial  Code,  separate 
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documentation  of  the  allocation  of  such 
risk  would  not  be  necessary. 

(D)  Consistent  allocation  of  risk. 
Because  parties  dealing  at  arm’s  length 
bear  risks  to  obtain  the  potential  for 
greater  retiuns  over  a  reasonable  period 
of  time,  the  allocation  of  risks  among 
uncontrolled  taxpayers  is  ordinarily 
consistent  over  such  a  period.  Thus, 
risks  must  also  be  allocated  consistently 
among  controlled  taxpayers  over  such  a 
period,  and  not  reallocated  from  year  to 
year  in  response  to  changes  in  market 
conditions  without  a  corresponding 
change  in  the  transfer  price.  Thus,  for 
example,  a  controlled  taxpayer  that 
experiences  losses  as  the  result  of  its 
assumption  of  market  risk  during  a 
market  downtiim,  would  ordinarily  be 
expected  to  receive  greater  returns 
during  other  periods. 

(E)  Examples.  The  following  examples 
illustrate  this  paragraph  (c)(3](ii). 

Example  1.  FD,  the  wholly-owned  foreign 
distributor  of  USM,  a  U.S.  manufacturer, 
buys  Widgets  from  its  parent  under  a  written 
fr  ve-year  contract  that  was  entered  into 
before  any  transaction  between  the  two 
parties.  FD  has  adequate  financial  capacity  to 
fund  losses  that  may  be  expected  to  occur  as 
a  result  of  the  transaction.  Widgets  are  a  new 
product  in  the  market  in  which  FD  operates. 
Under  the  terms  of  the  contract,  FD  must  buy 
20,000  units  of  widgets  at  $5  per  imit  for 
each  of  the  five  years  of  the  contract,  and  FD 
must  finance  any  marketing  strategies  to 
introduce  Widgets  to  the  foreign  market.  In 
Years  1, 2.  and  3,  a  total  of  only  10,000 
Widgets  were  sold  by  FD  to  unrelated  parties 
at  $11  per  Widget  However,  FD,  as  required 
by  the  contract,  bou^t  20,000  units  each 
year.  In  Year  4,  the  demand  for  Widgets  rose 
dramatically.  H)  was  able  to  sell  its  entire 
inventory  of  Widgets  at  $25  per  Widget. 
Because  the  allocation  of  the  market  risks 
borne  by  FD  was  documented  in  a  written 
agreement  entered  into  before  the  result  of 
the  risk  was  knowm  or  reasonably  knowable, 
and  the  conduct  of  FD  was  consistent  with 
the  economic  substance  of  the  contract,  FD 
will  be  deemed  to  bear  the  market  risk. 

Example  2.  The  facts  are  the  same  as  in 
Example  1,  except  that  in  Year  1  FD  has  only 
$100,000  in  total  capital,  including  loans.  In 
the  subsequent  years  USM  does  not  make  any 
further  capital  contributions  to  FD,  and  FD  is 
unable  to  obtain  any  capital  throu^  loans 
from  an  unrelated  party.  However,  each  year, 
USM  continues  to  send  20,000  Widgets  to  FD 
and  permits  FD  to  finance  the  purchase 
through  an  extension  of  oredit.  Because  FD 
does  not  have  the  financial  capacity  in  Years 
1  and  2  to  finance  the  market  risk,  FD  does 
not  in  substance  bear  the  risk. 

Example  3.  A  wholly-owned  foreign 
subsidiary  of  a  U.S.  parent  corporation 
manufactures  a  product  to  the  design  and 
specifications  of  the  parent  Substantially  all 
of  the  subsidiary's  output  is  sold  to  the 
parent,  and  the  parent  substantially  controls 
the  lime  and  voliune  of  the  subsidiary's 
production  schedules  in  order  to  coordinate 
the  subsidiary’s  output  with  the  parent’s  own 
production  and  sales  requirements.  The 


subsidiary  does  not  bear  any  market  risk 
associated  with  products  sold  to  the  parent 
Because  the  parent  regularly  purchases 
substantially  all  of  the  subsidiary’s  output, 
the  result  would  be  the  same  whether  or  not 
there  is  a  written  contract  between  the  parent 
and  subsidiary  that  expressly  provides  fiv  the 
parent’s  purchase  of  the  subsidiary’s  output 
Sub  is,  however,  entitled  to  a  return  on  (^er 
risks  it  may  bear,  such  as  general  business 
risks. 

Example  4.  S,  a  Country  X  corporation, 
manufactures  small  motors  that  it  sells  to  P, 
its  U.S.  parent.  P  incorporates  the  motors  into 
various  products  that  P  manufactures  and 
sells  to  uncontrolled  customers  located  in  the 
United  States.  The  contract  price  of  the 
motors  sold  to  P  is  expressed  in  Country  X 
currency.  Thus,  P  documents  that  it  assumes 
all  of  the  currency  risk  associated  with 
fluctuations  in  the  exchange  rate  between  the 
U.S.  dollar  and  the  Country  X  currency  in 
connection  with  the  motor  sales.  In 
determining  whether  the  price  charged  for 
the  motors  is  arm’s  length,  the  district 
director  will  consider  whether  P  bears  that 
risk  in  substance,  and  whether  P's  income 
over  a  reasonable  period  of  time  is 
commensurate  with  the  risk  assumed.  For 
this  purpose  the  district  director  will  not 
ordinarily  determine  whether  an 
uncontrolled  purchaser  of  the  motors  would 
have  been  willing  to  assume  the  same  foreign 
currency  risk,  but  rather  will  determine  what 
price  an  uncontrolled  purchaser  would  have 
been  willing  to  pay  for  the  motors  assuming 
it  had,  in  fact,  assumed  the  currency  risk 
actually  borne  by  P. 

(iii)  Contractual  terms.  The 
determination  of  whether  the  controlled 
and  uncontrolled  transactions  are 
comparable  requires  a  comparison  of  the 
significant  contractual  terms  that  could 
affect  the  prices  that  would  be  charged 
or  paid,  or  the  profit  that  would  be 
earned  in  the  two  transactions.  These 
terms  include  the  form  of  consideration 
charged  or  paid;  payment  terms  or 
related  financing  arrangements;  the 
volume  of  products  pun^ased  or  sold; 
warranty  obligations;  rights  to  updates, 
revisions,  or  modifications;  the  duration 
of  relevant  contracts  and  related 
termination  or  renegotiation  rights;  and 
collateral  transactions  or  ongoing 
business  relationships  between  the 
buyer  and  the  seller,  including 
arrangements  for  the  provision  of 
ancillary  or  subsidiary  services.  If  the 
time  for  payment  of  the  amoimt  charged 
in  a  controlled  transaction  differs  firom 
the  time  for  payment  of  the  amount 
charged  in  an  uncontrolled  transaction, 
the  payment  term  in  the  controlled 
transaction  should  be  adjusted  to  reflect 
the  payment  term  of  the  uncontrolled 
transaction,  even  if  no  interest  would  be 
allocated  or  imputed  under  §  1.482-2(a) 
or  other  applicable  provisions  of  the 
Internal  Revenue  CMe  or  reflations. 

(iv)  Economic  conditions.  The 
determination  of  whether  the  controlled 


and  uncontrolled  transactions  are 
comparable  requires  a  comparison  of  the 
significant  economic  factors  that  could 
afi^  the  prices  that  would  be  charged 
or  paid,  or  the  profit  that  would  be 
earned  in  the  two  transactions.  These 
factors  include — 

(A)  The  alternatives  realistically 
available  to  a  buyer  and  seller, 
respectively; 

(B)  The  similarity  of  geographic 
markets; 

(C)  'The  relative  size  of  each  market, 
the  extent  of  the  overall  economic 
devel^ment  in  each  market; 

(D)  'The  level  of  the  market; 

(E)  The  relevant  market  shares  for  the  ' 
products,  properties,  or  services 
transferred  or  provided; 

(F)  The  location-specific  costs  of  the 
factors  of  production  and  distribution; 
and 

(G)  The  extent  of  competition  in  each 
market  with  regard  to  the  property  or 
services  under  review. 

(v)  Property  or  services.  The 
determination  of  whether  controlled 
and  uncontrolled  transactions  are 
comparable  requires  a  comparison  of  the 
property  or  services  transferred  in  the 
transactions.  With  respect  to  transfers  of 
tangible  or  intangible  property,  the 
degree  of  similarity  required  will  vary 
depending  upon  the  method  applied. 

For  guidance  concerning  the  sp^fic 
standard  of  comparability  applicable  to 
transfers  of  tangible  and  intangible 
property,  see  §$  1.482-3T  through 
1.482-5T. 

(4)  Special  circumstances — (i)  Market 
share  strategy.  In  certain  circumstances, 
the  price  for  a  controlled  transfer  of 
property  may,  for  a  limited  time,  be 
other  thmi  the  amount  charged  in  an 
otherwise  comparable  uncontrolled 
transaction  ber^use  the  controlled 
transfer  is  subject  to  a  pricing  strate^ 
that  is  undert^en  to  enter  new  markets, 
to  increase  a  product’s  share  of  an 
existing  market,  or  to  meet  competition 
in  an  easting  market  (market  share 
strategy).  A  controlled  transaction  may 
be  pri(^  in  such  a  maimer  only  if  it  can 
be  shown  that  such  price  would  have 
been  charged  in  an  uncontrolled 
transaction  under  comparable 
circumstances,  determined  under  the 
factors  of  paragraph  (c)(3)  of  this 
section,  including  in  p^cular  the 
analysis  of  risk  under  paragraph 
(c)(3)(ii)  of  this  section.  The  following 
ad^tional  conditions  must  also  be 
met — 

(A)  The  controlled  taxpayer  is 
engaged  in  business  strategies 
reasonably  likely  to  achieve  the 
intended  results  {e.g.,  the  distributor 
makes  correspondi^  reductions  in  the 
resale  price  to  uncontrolled  purchasers; 
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the  distributor  engages  in  substantially 
greater  sales  promotion  activities  with 
respect  to  the  product  involved  in  the 
controlled  transfer  than  with  respect  to 
other  moducts); 

(B)  Ihe  market  share  strategy  is 
reasonably  likely  to  resxilt  in  future 
profits  for  the  controlled  taxpayer  that 
reflect  an  appropriate  return  on  the 
costs  incurred  to  implement  it; 

(C)  The  market  share  strategy,  the 
related  costs  and  expected  returns,  and 
any  agreement  between  die  controlled 
taxpayers  to  share  the  related  costs  are 
documented  before  the  strategy  is 
implemented:  and 

(D)  The  market  share  strategy  is 
pursued  for  a  period  of  time  that  is 
reasonable  tal^g  into  consideration  the 
industry  and  product  in  question. 

(ii)  Different  geographic  markets — (A) 
In  general.  Uncontrolled  comparables 
ordinarily  should  be  derived  from  the 
same  geographic  market  in  which  the 
controlled  taxpayer  operates,  since  there 
may  be  significant  differences  in  the 
relevant  costs  and  the  applicable  resale 
price  in  different  markets.  If  information 
from  the  same  market  is  not  available, 
an  uncontrolled  comparable  derived 
from  a  different  geographic  market  may 
be  considered  if  adjustments  are  made 
to  account  for  differences  between  the 
two  maricets.  If  information  permitting 
such  adjustments  is  not  available,  then 
infcarroation  derived  from  uncontrolled 
taxpayers  located  in  the  most  similar 
location  for  which  reliable  data  is 
available  may  be  used,  but  use  of  such 
infmmation  may  affect  the  accuracy  of 
the  method  applied  for  purposes  of  the 
best  method  rule.  For  tlris  piirpose,  a 
“geographic  market”  is  any  geographic 
area  in  which  the  market  conditions  for 
the  relevant  product  or  service  are 
substantially  the  same,  and  may  include 
multiple  countries,  depending  on  the 
market  conditions. 

(B)  Example.  The  following  example 
illustrates  paragraph  (c)(4Kii}(A)  of  this 
section. 

Example.  Manuco,  a  wholly-owned  foreign 
subsidiary  of  P,  a  U.S.  corporation, 
manufoctures  products  in  Country  Z  for  sale 
to  P.  Information  on  uncontrolled  taxpayers 
performing  comparable  functions  under 
comparable  drcumstaiKes  in  the  same 
geographic  market  is  not  available.  Since 
reliable  data  from  unccmtrolled 
manufacturers  in  the  same  geographic  market 
is  unavailable,  adjusted  data  frra 
uncontrolled  manufacturers  in  other  markets 
may  be  considered.  In  this  case,  comparable 
uncontrolled  manufacturers  are  found  in  the 
United  States.  Accordingly,  data  from  the 
comparable  U.S.  uncontrolled  manufoctmers, 
as  adjusted  to  account  for  differences 
between  the  U.S.  and  Country  Z's  geographic 
market,  is  used  to  test  die  arm's  length  price 
paid  by  P  to  Manuco 


(C)  Location  savings.  If  an 
tmcontrolled  taxpayer  operates  in  a 
different  geographic  mariret  than  the 
controlled  taxpayer,  adjustments  may  be 
necessary  to  account  for  significant 
differences  in  costs  attributable  to  the 
geographic  locations.  These  adjustments 
must  be  based  on  the  effect  suc^ 
differences  may  have  on  the 
consideration  barged  or  paid  in  the 
controlled  transfer  given  ^e  relative 
competitive  positions  of  buyers  and 
sellers  in  ea(±  location.  Thus,  the  fact 
that  production  is  less  costly  in  the 
taxpayer’s  geographic  market  ordinarily 
justifies  additional  profits  only  where 
the  location  savings  would  increase  the 
profits  of  uncontrolled  taxpayers 
operating  at  arm’s  length,  given  the 
competitive  positions  of  buyers  and 
sellers  in  that  market. 

(D)  Example.  The  following  example 
illustrates  paragraph  (c)(4)(ii)(C)  of  this 
section. 

Example.  Couture,  a  U.S.  apparel  design 
corporation,  contracts  with  Sewco,  its  wholly 
owned  Country  Y  subsidiary,  to  manufecture 
its  clothes.  Costs  of  production  in  Country  Y 
are  significantly  lower  than  the  costs  of 
manufacturing  in  the  United  States.  Although 
clothes  with  foe  Couture  label  sell  for  a 
premiiun  price,  die  actual  production  of  foe 
clothes  does  not  require  significant 
spedalixed  knowledge,  and  could  be 
performed  by  several  apparel-production 
firms  comparable  to  Sewco  in  similar 
geogr^hic  markets.  Thus,  foe  fact  that 
produ^on  is  less  costly  in  Country  Y  will 
not,  in  and  of  itself,  justify  additional  profits 
derived  frmn  lower  costs  of  manufectming  in 
Country  Y  inuring  to  Sewco,  because  of  the 
competitive  e&cts  attributable  to  foe  other 
producers  in  similar  geographic  markets 
capable  of  performing  foe  same  functums  at 
the  same  low  costs. 

(iii)  Isolated  transactions.  Isolated 
transactions  between  uncontrolled 
taxpayers,  and  transactions  arranged 
primarily  for  the  purpose  of  establishing 
an  arm’s  length  result  with  respect  to  a 
controlled  transaction,  ordinarily  will 
not  constitute  comparable  transactions 
for  purposes  of  this  section.  In  the  case 
of  tangible  property,  uncontrolled 
transactions  should  ordinarily  be 
significant  in  number  and  amovmt,  and 
should  occur  in  the  ordinary  course  of 
business  in  order  to  be  considered 
comparable  uncontrolled  transactions 
for  purposes  of  section  482. 

(iv)  Mineral  transactions.  The  price 
for  a  mineral  product  that  is  sold  at  the 
stage  at  which  mining  or  extraction  ends 
will  be  determined  under  the  provisions 
of  §§  1.613-3  and  1.613-4. 

(d)  Scope  of  review — (1)  In  general. 
The  authority  to  determine  true  taxable 
income  extends  to  any  case  in  which 
either  by  inadvertence  or  design  the 
taxable  income,  in  whole  or  in  part,  of 


a  controlled  taxpayer  is  other  than  it 
would  have  been  bad  the  taxpayer,  in 
the  conduct  of  its  affairs,  been  dealing 
at  arm’s  length  with  an  uncontrolled 
taxMyer. 

(i)  Intent  to  evade  or  avoid  tax  not  a 
prerequisite.  In  making  allocations 
under  section  482,  the  district  director 
is  not  restricted  to  the  case  of  improper 
accounting,  to  the  case  of  a  fraudulent, 
colorable,  or  sham  transaction,  or  to  the 
case  of  a  device  designed  to  reduce  or 
avoid  tax  by  shifting  or  distorting 
income,  deductions,  credits,  or 
allowances. 

(ii)  Realization  (rf  income  not  a 
prerequisite — (A)  Ln  general.  The  district 
director  may  make  an  allocation  xmder 
section  482  even  if  the  ultimate  income 
anticipated  from  a  series  of  transactiqns 
has  not  been  or  is  never  realized.  For 
example,  if  one  member  of  a  controlled 
group  sells  a  product  at  less  than  an 
arm’s  length  price  to  a  second  member 
of  the  group  fo  one  taxable  year  and  the 
second  member  resells  the  product  to  an 
imrelated  party  in  the  next  taxable  year, 
the  district  director  may  make  an 
appreciate  allocation  to  reflect  an  arm’s 
length  price  for  the  sale  of  the  [voduct 
in  &e  first  taxable  year,  even  though  the 
second  member  of  the  group  had  not 
realized  any  gross  income  from  the 
resale  of  the  product  in  the  first  year. 
Similarly,  if  one  member  of  a  group 
lends  money  to  a  second  member  of  the 
group  in  a  taxable  year,  the  district 
director  may  make  an  appropriate 
allocation  to  reflect  an  arm’s  length 
charge  for  interest  during  such  taxable 
year  even  if  the  second  member  does 
not  realize  income  during  such  year. 
Finally,  even  if  two  controlled  taxpayers 
realize  an  overall  loss  that  is  attribut^le 
to  a  particular  controlled  transaction,  an 
allof:ation  imder  section  482  is  not 
precluded. 

(B)  The  following  example  illustrates 
this  paragraph  (d)(l)(ii). 

Example.  Sub  is  a  U.S.  subsidiary  of 
Parent,  a  fcueign  corporatkMi.  Parent 
manufactures  product  X  and  sells  it  to  Sub. 
Sub  functions  as  a  distributor  of  product  X 
to  unrelated  customers  in  foe  United  States. 
The  fact  that  P  may  incur  a  loss  on  foe 
manufacture  and  sale  of  product  X  does  not 
by  itself  establish  that  Sub,  dealing  with  P  at 
arm’s  length,  also  would  incur  a  1ms.  An 
independent  distributor  acting  at  arm’s 
length  with  its  supplier  would  in  many 
circumstances  be  expected  to  earn  a  profit 
without  regard  to  foe  level  of  profit  earned 
by  foe  supplier. 

(iii)  Nonrecognition  provisions  may 
not  bar  allocation.  When  necessary  to 
prevent  the  avoidance  of  taxes  or  to 
clearly  reflect  income,  the  district 
director  may  make  an  allocation  under 
section  482  with  respect  to  transactions 
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that  otherwise  qualify  for 
nonrecognition  of  gain  or  loss  under 
applicable  provisions  of  the  Internal 
Revenue  C^e  (such  as  section  351  or 
1031). 

(iv)  Consolidated  returns.  Section  482 
and  the  regulations  under  that  section 
apply  to  all  controlled  taxpayers, 
whe&er  the  controlled  taxpayer  files  a 
separate  or  consolidated  U.S.  tax  return. 
If  a  controlled  taxpayer  files  a  separate 
return,  its  true  separate  taxable  income 
will  be  determined.  If  a  controlled 
taxpayer  is  a  party  to  a  consolidated 
return,  the  true  consolidated  taxable 
income  of  the  affiliated  group  and  the 
true  separate  taxable  income  of  the 
controlled  taxpayer  must  be  determined 
consistently  with  the  principles  of  a 
consolidated  return. 

(2)  Limitations  on  allocations — (i)  No 
allocation  where  results  are  within 
arm’s  length  range — (A)  In  general. 
Uncontrolled  taxpayers  that  engage  in 
comparable  transactions  under 
comparable  circumstances  do  not 
always  achieve  identical  results.  Taken 
together,  their  differing  results,  each  of 
which  is  an  arm’s  len^  result,  will 
establish  a  range  of  arm’s  length  results 
(arm’s  length  range).  Thus,  an  arm’s 
length  result  of  a  controlled  transaction 
is  not  necessarily  a  single  ammmt,  and 
a  result  firom  a  controlled  transaction 
will  not  be  subject  to  allocation  under 
section  482  if  it  fails  within  the  arm’s 
length  range  established  by  two  or  more 
uncontrolled  comparables. 

(B)  Determination  of  arm’s  length 
range.  The  arm’s  length  range  is 
determined  by  applying  a  single  pricing 
method  using  two  or  more  imcontroUed 
comparables,  each  of  which 
independently  establishes  an  arm’s 
leng^  result  imder  the  comparability 
analysis  of  paragraph  (c)  of  this  section 
and  the  provisions  of  the  applicable 
method.  The  arm’s  length  range  may  not 
be  determined  by  applying  two  or  more 
methods  with  respect  to  the  controlled 
transaction  imder  review.  Although  the 
size  of  an  arm’s  length  range  will 
depend  upon  the  facts  and 
circumstances  of  each  case,  an 
unusually  wide  range  may  suggest  that 
there  are  material  differences  among  the 
uncontrolled  comparables  that  have  not 
been  adequately  t^en  into  account,  and 
for  which  adjustments  may  be  required. 
For  guidance  concerning  the 
computation  of  the  arm’s  length  range 
on  the  basis  of  multiple  year  data,  see 
paragraph  (d)(3)(v)  of  this  section.  For 
additional  guidance  concerning  the 
determination  of  an  arm’s  length  range 
under  the  comparable  profits  method, 
see  §  1.482-5T(d). 

(C)  Adjustment  where  taxpayer’s 
results  are  outside  arm’s  length  range.  If 


the  results  of  a  controlled  transaction 
fall  outside  the  arm’s  length  range,  the 
district  director  may  make  allocations 
that  adjust  the  controlled  taxpayer’s 
result  to  any  point  within  the  arm’s 
length  range.  Such  adjiistment 
ordinarily  will  be  to  the  mid-point  of 
the  range. 

(D)  Arm’s  length  range  not 
prerequisite  to  ^location.  The  rules  of 
this  paragraph  (d)(2)(i)  do  not  require 
that  the  ^strict  director  establish  an 
arm’s  length  range  prior  to  making  an 
allocation  under  section  482.  Thus,  for 
example,  the  district  director  may 
properly  propose  an  allocation  on  the 
basis  of  a  single  comparable 
imcontrolled  price  that  establishes  an 
arm’s  length  result  under  the  provisions 
of  paragraph  (c)  of  this  section  and 

§  1.482-3T  (b).  However,  if  the  taxpayer 
subsequently  demonstrates  that  its 
results  are  within  the  range  established 
by  additional  comparable  imcontrolled 
prices  that  independently  establish  an 
arm’s  length  result,  then  no  allocation 
will  be  made. 

(E)  Examples.  The  principles  of  this 
paragraph  (d)(2)(i)  are  illustrated  by  the 
following  examples.  In  each  example,  P 
and  S  are  members  of  the  same  group 
of  controlled  taxpayers. 

Example  1.  P,  a  U.S.  corporation, 
manufiictures  product  X  and  sells  it  to  S, 
which  acts  as  P’s  exclusive  distributor  of 
product  X  in  Country  M.  The  district  director 
applies  the  resale  price  method  to  determine 
whether  the  transfer  price  for  product  X 
charged  by  P  to  S  is  at  arm’s  length.  The 
district  director  determines  that  the 
transactions  of  uncontrolled  distributors  A, 

B,  and  C  are  comparable,  under  the 
provisions  of  §§  1.462-lT(c)  and  1.482- 
3T(c)(3),  to  the  controlled  transaction 
between  P  and  S.  After  making  appropriate 
adjustments  in  accordance  with  §§  1.482- 
lT(c)(2)  and  1.482-3T(c)(3Kii),  the  gross 
profit  margins  for  A,  B,  and  C  are  8%.  10%, 
and  12%,  respectively;  S’s  gross  profit 
margin  is  9.5%.  A  range  of  8%  to  12%  gross 
profit  margins  is  not  an  unusually  wide  range 
given  the  norms  of  the  industry  involved. 
Therefore,  because  S’s  gross  profit  margin  is 
within  the  range  of  gross  profit  margins 
earned  by  a  group  of  uncontrolled 
comparable  distributors,  the  transfer  price 
charged  by  P  for  product  X  is  an  arm’s  length 
price,  and  no  reallocation  under  this  section 
is  necessary. 

Example  2.  The  facts  are  the  same  as  in 
Example  1,  except  that  S’s  gross  profit 
margin  is  15%.  Since  this  result  is  not  within 
the  arm’s  length  range,  the  district  director 
allocates  income  from  S  to  P  in  order  to 
decrease  S’s  gross  profit  margin  to  an  amoimt 
that  is  within  the  arm’s  length  range.  Such 
adjustment  would  ordinarily  be  to  the  mid¬ 
point  of  the  arm’s  length  range,  or  10%. 

(ii)  Allocations  apply  to  results,  not 
methods.  In  determining  whether  the 
result  of  a  controlled  transaction  is 


arm’s  length,  it  is  not  necessary  for  the 
district  director  to  determine  whether 
the  method  or  procedure  that  a 
controlled  taxpayer  employs  to  set  the 
terms  for  its  controlled  transactions 
corresponds  to  the  method  or  procedure 
that  might  have  been  used  by  a  taxpayer 
dealing  at  arm’s  length  with  an 
uncontrolled  ta^mayer. 

(iii)  Example.  The  following  example 
illustrates  paragraph  (d)(2)(ii)  of  this 
section. 

Example,  (i)  FS  is  a  foreign  subsidiary  of 
P,  a  U.S.  corporation.  P  manufactures  and 
sells  household  appliances.  FS  operates  as 
P’s  exclusive  distributor  in  Euro]^.  P 
annually  establishes  the  price  for  each  of  its 
appliances  sold  to  FS  as  part  of  its  annual 
budgeting,  production  allocation  and 
scheduling,  and  performance  evaluation 
processes.  PS’s  aggregate  gross  margin  eapaed 
in  its  distribution  business  is  18%. 

(ii)  ED  is  an  uncontrolled  European 
distributor  of  competing  household 
appliances.  After  adjusting  for  minor 
di^rences  in  the  level  of  inventory,  volume 
of  sales,  and  warranty  programs  conducted 
by  FS  and  ED,  ED’s  aggregate  gross  margin  is 
also  18%.  Thus,  the  district  director  may 
conclude  that  the  aggregate  prices  charged  by 
P  for  its  appliances  sold  to  FS  are  arm’s 
length,  without  determining  whether  the 
budgeting,  production,  and  performance 
evaluation  processes  of  P  are  similar  to  such 
processes  used  by  ED.  In  addition,  the 
district  director  does  not  need  to  consider 
whether  P  and  FS  have  treated  inventory  and 
warranty  in  the  same  maimer  as  these  fectors 
have  been  treated  by  ED  and  its  uncontrolled 
suppliers,  since  the  results  of  the  controlled 
transactions  are  the  same  as  the  results  of  the 
comparable  uncontrolled  transactions. 

(3)  Rules  relating  to  allocations  under 
section  482.  In  determining  the  extent  to 
which  an  allocation  should  be  made  to 
reflect  the  true  taxable  income  of  a 
controlled  taxpayer,  the  district  director 
shall  take  into  consideration  the 
following  rules. 

(i)  Aggregation  of  transactions — (A)  In 
general.  The  district  director  may 
consider  the  combined  effect  of  two  or 
more  separate  transactions  (whether 
before,  during,  or  after  the  taxable  year 
under  review),  where  such  transactions, 
taken  as  a  whole,  are  so  interrelated  that 
considefttion  of  multiple  transactions  is 
necessary  to  determine  the  arm’s  length 
consideration  for  the  controlled 
transactions.  Generally,  transactions 
will  be  aggregated  only  when  they 
involve  relat^  products  or  services,  as 
defined  in  §  1.6038A-3(c)(7)(vii). 

(B)  Examples.  The  following 
examples  illustrate  this  paragraph 
(d)(3)(i).  In  each  example,  P,  Si,  S2,  and 
S3  are  members  of  the  same  group  of 
controlled  taxpayers. 

Example  1.  P  enters  into  a  license 
agreement  with  SI  that  permits  Si  to  use  a 
proprietary  manufacturing  process  and  to  sell 
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the  output  firom  this  {»tx»ss  thiou^out  a 
specifira  region.  Si  uses  the  manufacturing 
process  and  sells  its  output  to  S2.  which  in 
turn  resells  the  output  to  uncontrolled  parties 
in  the  specified  region.  In  testing  the  arm’s 
length  character  of  the  royalty  paid  by  SI  to 
P.  &e  district  director  may  consider  the  arm's 
length  character  of  the  transfer  prices  charged 
by  Si  to  S2  and  the  aggregate  profits  earned 
by  Si  and  S2  from  the  use  of  Uie 
manufacturing  process  and  the  sale  to 
uncontrolled  p^es  of  the  products 
produced  by  Si. 

Example  2.  Si,  S2,  and  S3  are  Country  Z 
subsidiaries  of  U.S.  manufacturer  P.  Si  is  the 
exclusive  Country  Z  distributor  of  computers 
manufactured  by  P.  S2  provides  marketing 
services  in  connection  with  sales  of  P 
computers  in  Country  Z,  and  in  this  regard 
uses  significant  marketing  intangibles 
provided  by  P.  S3  administers  the  warranty 
program  %vith  respect  to  P  computers  in 
Country  Z,  including  maintenance  and  repair 
services.  In  testing  the  arm’s  length  character 
of  the  transfer  price  paid  by  Si  to  P,  of  the 
fees  paid  by  S2  to  P  for  the  use  of  P 
marketing  intangibles,  and  of  the  service  fees 
earned  by  S2  and  S3,  the  district  director 
may  consider  the  combined  effects  of  these 
separate  transactions  because  they  are  so 
interrelated  that  they  are  most  reasonably 
analyzed  on  an  aggregate  basis. 

Example  3.  The  facts  are  the  same  as  in 
Example  2.  In  addition,  Ul,  U2,  and  U3  are 
uncontrolled  taxpayers  that  carry  out 
functions  comparable  to  those  of  Si,  S2,  and 
S3,  respectively,  with  respect  to  computers 
product  by  unrelated  manufacturers.  Rl, 

R2,  and  R3  are  a  controlled  group  of 
taxpayers  (unrelated  to  the  P  controlled 
group)  that  also  carry  out  functions 
comparable  to  those  of  Si,  S2,  and  S3  with 
resp^  to  computers  produced  by  their 
common  parent.  Prices  charged  to 
uncontrolled  customers  of  the  R  group  differ 
from  the  prices  charged  to  customers  of  Ul, 
U2,  and  U3.  In  determining  whether  the 
transactions  of  Ul,  U2,  and  U3,  or  the 
transactions  of  Rl,  R2,  and  R3  may  be 
reliable  uncontrolled  comparables,  the 
district  director  may  determine  that  the 
interrelated  R  group  transactions  are  more 
reliable  than  the  wholly  independent 
transactions  of  Ul,  U2,  and  U3,  given  the 
interrelationship  of  the  P  group  transactions. 

Example  4.  P  enters  into  a  license 
agreement  with  SI  that  permits  Si  to  use  a 
propriety  process  for  manufacturing  product 
X  and  to  sell  product  X  to  uncontrolled 
parties  throughout  a  specified  regiorf  P  also 
sells  to  Si  pr^uct  Y  which  is  manufactured 
by  P  in  the  United  States,  and  which  is 
unrelated  to  product  X.  Product  Y  is  resold 
by  Si  to  uncontrolled  parties  in  the  specified 
region.  In  testing  the  arm’s  length  ch^cter 
of  the  royalty  paid  by  Si  to  P  for  the  use  of 
the  manufecturing  process  for  product  X,  and 
the  transfer  prices  barged  for  unrelated 
product  Y,  the  district  director  ordinarily 
would  not  consider  the  combined  effects  of 
these  separate  and  unrelated  transactions. 

(ii)  Contractual  arrangements.  The 
district  director  will  ordinarily  respect 
the  terms  of  contractual  arrangements 
between  controlled  taxpayers  if  such 


terms  are  consistent  with  the  economic 
substance  of  the  underlying  transactions 
and  the  actual  conduct  of  the  parties.  If 
the  conduct  of  controlled  taxpayers  is 
inconsistent  with  their  contractual 
arrangements,  the  district  director  may 
disregard  such  arrangements  and 
instead  give  appropriate  consideration 
to  the  actual  conduct  of  the  taxpayers. 
Similarly,  where  the  regular  and 
continuing  conduct  of  controlled 
taxpayers  is  consistent  with  an 
agreement  in  substance,  the  district 
director  may  disregard  the  absence  of  a 
written  document  setting  forth  the  terms 
of  such  an  agreement.  For  example, 
when  a  controlled  taxpayer  that 
produces  tangible  property  regularly 
sells  substantially  all  its  output  to 
another  member  of  its  controlled  group, 
in  determining  the  producer’s  true 
taxable  income,  the  district  director  may 
determine  from  the  coinrse  of  conduct  of 
the  controlled  parties  that  the  producer 
does  not  bear  the  risk  that  the  buyer  will 
fail  to  purchase  its  output,  even  if  there 
is  no  written  contract  that  expressly 
requires  the  buyer  to  do  so.  See  Example 
3  of  paragraph  (c)(3)(ii)(E)  of  this 
section. 

(iii)  Allocation  based  on  taxpayer’s 
actual  transactions.  Except  where  a 
controlled  transaction  lades  economic 
substance,  the  district  director  will  test 
the  arm’s  length  character  of  the  results 
of  a  taxpayer’s  transaction  as  actually 
structured  by  the  taxpayer,  and 
ordinarily  will  not  treat  the  transaction 
as  if  it  has  been  structured*in  a  different 
manner.  Pursuant  to  the  comparability 
analysis  of  §  l,482-lT(c)(3),  however, 
the  district  director  may  consider  the 
alternatives  available  to  the  taxpayer  in 
determining  whether  the  terms  of  the 
controlled  transaction  would  be 
acceptable  to  an  tmcontrolled  taxpayer 
faced  with  the  same  alternatives  and 
operating  imder  compeirable 
circumstances.  In  such  cases  the  district 
director  may  adjust  the  consideration 
charged  in  the  controlled  transaction 
based  on  the  cost  of  an  alternative,  but 
will  not  restructure  the  transaction  as  if 
the  alternative  had  been  adopted  by  the 
taxpayer. 

(iv)  Example.  The  following  example 
illustrates  paragraph  (d)(3)(iii)  of  this 
section. 

Example.  P  and  S  are  controlled  taxpayers. 
P  enters  into  a  license  agreement  with  S  that 
permits  S  to  use  a  proprietary  process  for 
manufacturing  product  X.  Using  its  sales  and 
marketing  employees,  S  sells  piquet  X  to 
related  and  unrelated  customers  outside  the 
United  States.  If  the  license  agreement 
between  P  and  S  has  economic  substance,  the 
district  director  ordinarily  will  not 
restructure  the  taxpayer’s  transaction  to  treat 
P  as  if  it  had  elected  to  exploit  directly  the 


manufecturing  process.  However,  the  feet 
that  P  could  have  manufectured  product  X 
may  be  taken  into  account  as  an  alternative, 
under  §  1.482-lT(c)(3)(iv),  in  determining 
the  arm’s  length  consideration  for  the 
controlled  transaction.  For  an  example  of 
such  an  analysis,  see  §  1.482-4T(c)(2)(iv). 

(v)  Multiple  year  data — (A)  In  general. 
When  testing  the  arm’s  length  character 
of  a  controlled  transaction,  the  district 
director  will  ordinarily  compare  the 
results  of  the  controlled  transaction 
under  review  with  the  actual  prices 
charged  or  paid,  or  the  actual  profit 
earned,  in  uncontrolled  transactions  in 
the  same  year  as  the  taxable  year  of  the 
controlled  taxpayer  that  is  under 
review.  Where  appropriate,  however, 
the  district  director  may  consider 
information  about  the  uncontrolled 
comparables  or  the  controlled  taxpayer 
for  one  or  more  years  before  or  after  the 
year  imder  review.  Where  data  of 
uncontrolled  comparables  firom  multiple 
years  is  used,  data  frnm  the  controlled 
taxpayer  for  the  same  years  ordinarily 
must  be  considered.  However,  if  such 
data  is  not  available,  reliable  data  firom 
other  ye&rs,  as  adjusted  under  paragraph 
(c)(2)(ii)  of  this  section,  may  be  used. 
Where  data  from  multiple  years  is 
considered,  it  may  be  appropriate  to 
compare  the  controlled  taxpayer’s 
average  results  over  the  multi-year 
period  with  the  average  results  of  the 
uncontrolled  comparables  over  the  same 
period.  See  Example  4  of  §  1.482- 
lT(d)(3){v)(D). 

(B)  Circumstances  warranting 
consideration  of  multiple  year  data. 
Circumstances  that  may  warrant 
consideration  of  information  from 
multiple  years  include  the 
unavailability  of  adequate  and  reliable 
data  for  the  taxable  year  under  review, 
the  effect  of  business  cycles  in  the 
controlled  taxpayer’s  industry,  or  the 
effects  of  life  cycles  of  the  product  or 
intangible  being  examined.  Information 
frnm  one  or  more  years  before  or  after 
the  taxable  year  under  review  must 
ordinarily  be  considered  for  purposes  of 
applying  the  provisions  of  §  1.482- 
lT(c)(3)(ii)  (analysis  of  risk),  §  1.482- 
lT(c)(4)(i)  (market  share  strategy), 

§  1.482-lT(d)(2)(i)  (arm’s  leng&  range), 
§  1.482-4T(e)(2)  (periodic  adjustments), 
and  §  1.482-5T  (comparable  profits 
method). 

(C)  Comparable  effect  over 
comparable  period.  The  district  director 
may  review  data  from  multiple  years  to 
determine  whether  the  same  economic 
conditions  that  caused  the  controlled 
taxpayer’s  results  had  a  comparable 
effect  over  a  comparable  period  of  time 
on  the  uncontrolled  comparables  that 
establish  the  arm’s  length  range.  For 
example,  where  a  controlled  taxpayer 
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that  realizes  a  loss  with  respect  to  a 
controlled  transaction  seeks  to 
demonstrate  that  the  loss  is  within  the 
arm’s  length  range,  the  district  director 
may  take  into  account  data  from  taxable 
years  other  than  the  taxable  year  of  the 
transaction  to  determine  whether  the 
same  economic  conditions  that  resulted 
in  the  controlled  taxpayer’s  loss  had  a 
comparable  effect  over  a  comparable 
period  of  time  on  the  uncontrolled 
comparables.  The  rule  of  this  paragraph 
(d)(3)(v)(C)  is  illustrated  by  Example  3 
of  paragraph  (d)(3)(v)(D)  of  this  section. 

(D)  Samples,  liie  foUovdng 
examples,  in  which  S  and  P  are 
controlled  taxpayers,  illustrate  this 
para^ph  (d)(3)(v).  Examples  1  and  4 
also  illustrate  the  principle  of  the  arm’s 
length  range  of  paragraph  (d)(2)(i)  of  this 
section. 

Example  1.  P  sold  product  Z  to  S  Cer  $60 
per  unit  in  1 995.  Applying  one  of  the 
methods  provided  in  §  1.4d2-3T  to  data  firom 
uncontrolled  comparables  for  the  same  year 
establishes  an  arm’s  length  range  of  prices  for 
the  controlled  transaction  from  $52  to  $59 
per  unit  Since  the  price  charged  in  the 
controlled  transaction  falls  outside  the  range, 
the  district  director  would  ordinarily  make 
an  allocation  under  section  482.  However,  in 
this  case  there  are  short-run  factors  that  affect 
the  results  of  the  uncontrolled  comparables 
(and  that  of  the  controlled  transaction)  that 
cannot  be  adequately  accounted  for  by 
specific  adjustments  to  the  data  for  1995. 
Therefore,  the  district  director  considers 
results  over  multiple  years  to  account  for 
these  factors.  Under  these  circumstances,  it  is 
appropriate  to  average  the  results  of  the 
imcontroUed  comparables  over  the  years 
1993, 1994,  and  1995  to  determine  an  arm’s 
length  range.  'The  averaged  results  establish 
an  arm’s  length  range  of  $56  to  $58  per  unit. 
For  consistency,  the  results  of  the  controlled 
taxpayers  must  also  be  averaged  over  the 
same  years.  The  average  price  in  the 
controlled  transaction  over  the  three  years  is 
$57.  Because  the  controlled  transfer  price  of 
product  Z  falls  within  the  arm’s  len^  range, 
the  district  director  makes  no  allocation. 

Example  2.  (i)  P,  a  Country  X  corporation, 
designs  and  manufactures  machinery  in 
Coimtry  X.  P’s  costs  are  incurred  in  Country 
X  currency.  S  is  the  exclusive  distributor  of 
P’s  machinery  in  the  United  States.  The  price 
of  the  machinery  sold  by  P  to  S  is  expressed 
in  Country  X  ctirrency.  Thus,  S  bears  all  of 
the  currency  risk  associated  with  fluctuations 
in  the  exchange  rate  between  the  U.S.  dollar 
and  the  Country  X  currency.  The  prices 
charged  by  P  to  S  for  1995  are  under 
examination.  In  that  year,  the  value  of  the 
dollar  depreciated  agaiiut  the  currency  of 
Country  X,  and  as  a  result,  S’s  gross  margin 
was  only  8%. 

(ii)  UD  is  an  uncontrolled  distributor  of 
similar  machinery  that  performs  distribution 
functions  substantially  the  same  as  those 
performed  by  S,  except  that  UD  purchases 
and  resells  machinery  in  transactions  where 
both  the  purchw  and  resale  prices  are 
denominated  in  U.S.  dollars.  ’Thus,  UD  had 


no  currency  exchange  risk.  UI^s  gross  mar^ 
in  1995  was  10%.  l^s  average  gross  margin 
for  the  period  1690  to  1998  hu  been  12%. 

(Hi}  In  determining  whether  the  price 
charged  by  P  to  S  in  1995  was  arm’s  length, 
the  district  director  may  consider  S’s  average 
gross  margin  for  an  appropriate  pwiod  before 
and  after  1995  to  determine  whether  S’s 
average  gross  margin  during  the  period  was 
sufficiently  greater  than  UD’s  average  gross 
margin  duii^  the  same  period  such  t^  S 
had  a  reason^le  opport^ty  to  realize  above 
normal  profits  commensurate  with  the 
currency  risk  it  bore  throughout  the  period. 
SeeS1.482-lT(cX3)(ii). 

Example  3.  P  manufoctures  prodyct  X  in 
Country  M  and  sells  it  to  S,  wfoch  distributes 
X  in  the  United  States.  S  realizes  losses  with 
respect  to  the  controlled  transactions  in  each 
of  five  consecutive  taxable  years.  In  each  of 
the  five  consecutive  years  a  different 
uncontrolled  cmnparable  realized  a  loss  with 
respect  to  comparable  transactions  equal  to 
or  greater  than  S’s  loss.  Pursuant  to 
paragraph  (d)(3)(v)(Q  of  this  section,  the 
district  director  examines  whether  the 
uncontrolled  comparables  realized  similar 
losses  over  a  comparable  period  of  time,  and 
finds  that  each  of  the  five  comparables 
realized  losses  in  only  one  of  the  five  years, 
and  their  average  result  over  the  five-year 
period  was  a  profit.  Based  on  this  data,  the 
district  director  may  conclude  that  the 
controlled  taxpayer’s  results  are  not  within 
the  arm’s  length  range  over  the  five  year 
period,  since  the  economic  conditions  that 
resulted  in  the  controlled  taxpayer’s  loss  did 
not  have  a  comparable  effect  over  a 
comparable  period  of  time  on  the 
uncontrolled  comparables. 

Example  4.  (i)  P  manufactures  product  Y 
and  sells  it  to  S,  which  acts  as  P’s  exclusive 
distributor  of  product  Y  in  Country  N,  The 
arm’s  length  character  of  the  transfer  price 
charged  by  P  to  S  for  the  1993  taxable  year 
for  product  Y  is  tested  using  the  resale  price 
method  described  in  §  1.482-3T(c).  For  the 
period  1992  through  1994,  S  had  a  gross 
profit  margin  for  each  year  of  3%.  A,  B,  C  and 
D  are  uncontrolled  distributors  of  {Hoducts 
that  compete  directly  with  product  Y  in 
country  N.  A,  B,  C  and  D  are  imcnntrolled 
comparables  within  the  meaning  of  §  1.482- 
lT(g)(10],  and  after  making  appropriate 
adjustments  in  accordance  with  %%  1.482- 
lT(c)(2)  and  1.482-3T(c)>  the  gross  profit 
margins  for  A,  B,  C,  and  D  are  as  follows: 


(ii)  Based  on  this  data,  the  district  director 
may  conclude  that  S’s  gross  margin  of  3%  is 
not  within  the  arm’s  length  range,  despite  the 
fact  that  A’s  gross  margin  for  1993  was  only 
2  percent,  since  the  economic  conditions  that 
caused  S’s  result  did  not  have  a  comparable 
effect  over  a  comparable  pwiod  of  time  on 
the  results  of  A  or  the  other  uncontrolled 
comparables. 

(vi)  Product  lines  and  statistical 
techniques.  The  methods  described  in 


§§  1.482-2T  through  1.482-5T  are 
generally  stated  in  terms  of  individual 
transactions.  However,  because  a 
taxpayer  may  have  controlled 
transactirms  involving  many  different 
products,  or  many  separate  transactions 
involving  the  same  product,  it  may  be 
impractical  to  analyze  every  individual 
transaction  to  determine  its  arm’s  length 
price.  In  such  cases,  it  is  permissible  to 
determine  or  verify  arm’s  length  results 
by  applying  the  appropriate  methods  to 
the  overall  results  tor  product  lines  or 
other  groupings.  In  addition,  the  district 
director  may  determine  or  verily  the 
arm’s  length  price  of  all  transactions  to 
a  controlled  tax^yer  by  employing 
sampling  and  other  valid  statistical 
techniques. 

(e)  (Mllateral  adjustments  with  respect 
to  allocations  under  section  482 — (1)  In 
general.  The  district  director  will  take 
into  account  appropriate  collateral 
adjustments  that  affect  the  amount  or 
the  effect  of  an  allocation  under  section 
482.  Appropriate  collateral  adjustments 
may  include  compensating  adjustments, 
correlative  adjustments,  conforming 
adjustments,  and  setoffs,  as  descrih^  in 
this  paragraph. 

(2)  Compensating  adjustments — (i)  In 
general.  Except  as  provided  in 
paragraph  (e)(2)(iii)  of  this  section,  in 
making  an  allocation  under  section  482, 
the  district  director  will  take  into 
accoimt  the  effect  of  an  arrangement 
between  members  of  the  group  for 
reimbinsement  or  other  compensating 
adjustments.  Such  an  arrangement  will 
be  taken  into  account  only  if  the 
taxpayer  establishes  that — 

(A)  The  reimbursement  or  other 
compensating  adjustment  is  made 
pursuant  to  a  written  agreement 
between  the  controlled  taxpayers; 

(B)  The  arrangement  provides  for 
reimbursement  or  compensating 
adjustments  among  members  of  the 
group,  as  necessary  to  achieve  an  arm’s 
lengUi  result  for  the  controlled 
transaction  under  review;  and 

(C)  The  adjustments  are  made  before 
the  taxpayer’s  timely  filing  (including 
extensions)  of  a  U.S.  income  tax  return 
for  the  taxable  year  of  the  transaction. 

(ii)  Treatment  of  adjustments.  A 
compensating  adjustment  under  this 
paragraph  (e)(2)  will  be  deemed  to 
accrue  to  the  recipient  as  of  the  earlier 
of  the  date  of  actual  payment  or  the  last 
day  of  the  taxable  year  to  which  it 
relates.  The  adjusted  results  will 
constitute  the  taxable  income  of  the 
taxpayer  for  all  U.S.  income  tax 
purposes.  On  or  before  the  due  date 
(with  extensions)  of  the  taxpayer’s  U.S. 
income  tax  return  for  the  taxable  year  of 
the  transaction,  the  parties  may  satisfy 
an  accrued  compmisating  adjustment  in 
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any  appropriate  manner,  including  cash 
payment  or  adjustment  to  controlled 
taxpayers’  books  and  records. 
Appropriate  adjustments  to  the  books 
and  records  include  onsets  to  other 
accounts  receivable  or  payable, 
recharacterizations  of  dividends  paid,  or 
contributions  of  capital.  Any  such 
adjustment  to  the  l^ks  and  records 
will  relate  to  the  taxable  year  giving  rise 
to  the  compensating  adjustment.  If  the 
compensating  adjustment  is  not 
satisfied  in  such  manner  by  the  due  date 
(with  extensions)  of  the  taxpayer’s  U.S. 
income  tax  return  for  the  taxable  year  of 
the  transaction,  interest  will  accrue  on 
the  receivable  from  that  date.  The 
compensating  adjustment  may  thereafter 
be  satisfied  at  any  time  by  cash  payment 
or  adjustments  to  the  current  taxable 
year’s  books  and  records. 

(iii)  Pattern  of  abuse.  The  district 
director  may  refuse  to  take  into  account 
a  compensating  adjustment  if  the 
district  director  determines  that  the 
controlled  taxpayer  has  engaged  in  a 
pattern  of  transactions  designed  to 
abuse  the  provisions  of  this  paragraph 
(e)(2). 

(iv)  Example.  The  following  example 
illustrates  this  paragraph  (e)(2). 

Example,  (i)  FS  is  a  foreign  subsidiary  of 
P,  a  U.S.  corporation.  P  manufactures  and 
sells  a  variety  of  household  appliances  in  the 
United  States.  Both  P  and  FS  are  calendar 
year  corporations.  FS  operates  as  P‘s 
exclusive  distributor  of  appliances  in  Europe. 
FS  maintains  inventory  of  various 
appliances,  conducts  advertising  campaigns 
on  behalf  of  P.  and  administers  P’s  warranty 
program  in  Europe.  P  annually  establishes 
the  transfer  price  for  each  of  its  appliances 
sold  to  FS  as  part  of  its  annual  budgeting, 
production  allocation  and  scheduling,  and 
performance  evaluation  processes.  P  and  FS 
have  a  written  transfer  pricing  agreement  that 
provides  for  retroactive  price  adjustments  to 
reflect  actual  market  conditions  in  a  taxable 
year.  The  adjustments  are  made  pursuant  to 
a  predetermined  formula  that  is  specified  in 
the  written  agreement. 

(ii)  For  purposes  of  setting  transfer  prices 
for  1994  in  Dumber  1993,  P  estimates  that 
FS’s  sales  volume  will  be  1,000  Foreign 
Currency  Units  (FCUs)  and  its  advertising 
budget  will  be  15  FCUs.  P  also  estimates  that 
the  average  gross  margin  of  comparable 
uncontrolled  distributors  in  1994  will  be 
18%.  FS’s  actual  sales  volume  in  1994  turns 
out  to  be  only  900  FCUs,  and  its  actual 
advertising  expenses  were  25  FCUs.  FS’s 
actual  gross  margin  in  1994  was  16%. 
Pursuant  to  the  transfer  pricing  agreement 
and  price  adjustment  formula,  P  makes  a 
price  rebate  to  FS  in  January  1995  to  take 
account  of  differences  between  budgeted  and 
actual  results. 

(iii)  In  July,  1995,  P  determines  that  the 
comparable  uncontrolled  distributors 
actually  earned  an  average  gross  margin  of 
14%  in  1994.  Pursuant  to  the  price 
adjustment  formula,  FS  returns  a  portion  of 


the  rebate  it  received  in  January.  The 
compensating  adjustments  made  by  P  and  FS 
in  January  and  July  1995  will  be  given  eflect 
and  will  be  deemed  to  have  accrued  as  of 
December  31, 1994. 

(3)  Correlative  allocations — (i)  In 
general.  When  the  district  director 
makes  an  allocation  under  section  482 
(referred  to  in  this  paragraph  (e)(3)  as 
the  “primary”  allocation),  appropriate 
correlative  allocations  will  also  be  made 
with  respect  to  any  other  member  of  the 
group  affected  by  the  allocation.  Thus, 
if  the  district  director  makes  an 
allocation  of  income,  the  district 
director  will  not  only  increase  the 
income  of  one  member  of  the  group,  but 
correspondingly  decrease  the  income  of 
the  other  member.  In  addition,  where 
appropriate,  the  district  director  may 
make  such  further  correlative 
allocations  as  may  be  required  by  the 
initial  correlative  allocation. 

(ii)  Manner  of  carrying  out  correlative 
allocation.  The  district  director  shall 
furnish  to  the  taxpayer  with  respect  to 
which  the  primary  allocation  is  made  a 
written  statement  of  the  amount  and 
nature  of  the  correlative  allocation.  The 
correlatiye  allocation  must  be  reflected 
in  the  documentation  of  the  other 
member  of  the  group  that  is  maintained 
for  U.S.  tax  purposes,  without  regard  to 
whether  it  affects  the  U.S.  income  tax 
liability  of  the  other  member  for  any 
open  year.  In  some  circumstances  the 
allocation  will  have  an  immediate  U.S. 
tax  effect,  by  changing  the  taxable 
income  computation  of  the  other 
member  (or  the  taxable  income 
computation  of  a  shareholder  of  the 
other  member,  for  example,  under  the 
provisions  of  subpart  F  of  the  Internal 
Revenue  Code).  Alternatively,  the 
correlative  allocation  may  not  be 
reflected  on  any  U.S.  tax  return  until  a 
later  year,  for  example  when  a  dividend 
is  paid. 

(iii)  Events  triggering  correlative 
allocation.  For  purposes  of  this 
paragraph  (e)(3),  a  primary  allocation 
will  not  be  considered  to  have  been 
made  (and  therefore,  correlative 
allocations  are  not  required  to  be  made) 
until  the  occurrence  of  any  of  the 
following  events  with  respect  to  the 
prima^  allocation — 

(A)  The  date  of  assessment  of  the  tax 
following  execution  by  the  taxpayer  of 
a  Form  870  (Waiver  of  Restrictions  on 
Assessment  and  Collection  of 
Deficiency  in  Tax  and  Acceptance  of 
Overassessment)  with  respect  to  such 
allocation; 

(B)  Acceptance  of  a  Form  870-AD 
(Offer  of  Waiver  of  Restriction  on 
Assessment  and  Collection  of 
Deficiency  in  Tax  Acceptance  of 
Overassessment): 


(C)  Payment  of  the  deficiency: 

(D)  Stipulation  in  the  Tax  Court  of  the 
United  States;  or 

(E)  Final  determination  of  tax  liability 
by  offer-in-compromise,  closing 
agreement,  or  final  resolution 
(determined  under  the  principles  of 
section  7481)  of  a  judicial  proceeding. 

(iv)  Examples.  The  following 
examples  illustrate  this  paragraph  (e)(3). 
In  each  example,  X  and  Y  are  members 
of  the  same  group  of  controlled 
taxpayers  and  each  regularly  computes 
its  income  on  a  calendar  year  basis. 

Example  1.  (i)  In  1996,  Y,  a  U.S. 
corporation  rents  a  building  owned  by  X,  also 
a  U.S.  corporation.  In  1998  the  district 
director  determines  that  the  rental  charge 
paid  by  Y  to  X  was  not  at  arms’s  length  and 
proposes  to  adjust  X’s  income  to  reflect  an 
arm’s  length  rental  charge.  X  consents  to  the 
assessment  reflecting  such  adjustment  by 
executing  Form  870,  a  Waiver  of  Restrictions 
on  Assessment  and  Collection  of  Deficiency 
in  Tax  and  Acceptance  of  Overassessment. 

The  assessment  of  the  tax  with  respect  to 
such  adjustment  is  made  in  1998.  Thus,  the 
primary  allocation,  as  defined  in  paragraph 
(e)(3)(i)  of  this  section,  is  considered  to  have 
been  made  in  1998. 

(ii)  The  adjustment  made  to  X’s  income 
under  section  482  requires  a  correlative 
allocation  with  respect  to  Y’s  income.  The 
district  director  notifies  X  in  writing  of  the 
amount  and  nature  of  the  adjustment  made 
with  respect  to  Y.  Y  had  net  operating  losses 
in  1993, 1994, 1995, 1996,  and  1997.  . 

Although  a  correlative  adjustment  will  not 
have  an  effect  on  Y’s  U.S.  income  tax  liability 
for  1996,  an  adjustment  increasing  Y’s  net 
operating  loss  for  1996  will  be  made  for 
purposes  of  determining  Y’s  U.S.  income  tax 
liability  for  1998  or  a  later  taxable  year  to 
which  the  increased  net  operating  loss  may 
be  carried. 

Example  2.  (i)  in  1995,  X,  a  U.S. 
construction  company,  provided  engineering 
services  to  Y,  a  U.S.  corporation,  in  the 
construction  of  Y’s  factory.  In  1997,  the 
district  director  determines  that  the  fees  paid 
by  Y  to  X  for  its  services  were  not  arm’s 
length  and  proposes  to  make  an  adjustment 
to  the  income  of  X.  X  consents  to  an 
assessment  reflecting  such  adjustment  by 
executing  Form  870.  An  assessment  of  the  tax 
with  respect  to  such  adjustment  is  made  in 
1997.  The  district  director  notifies  X  in 
writing  of  the  amount  and  nature  of  the 
adjustment  to  be  made  with  respect  to  Y. 

(ii)  The  fees  paid  by  Y  for  X’s  engineering 
services  properly  constitute  a  capital 
expenditure.  Y  does  not  place  the  factory  into 
service  until  1998.  Therefore,  a  correlative 
adjustment  increasing  Y’s  basis  in  the  factory 
does  not  affect  Y’s  U.S.  income  tax  liability 
for  1997.  However,  the  correlative  adjustment 
must  be  made  in  the  books  and  records 
maintained  by  Y  for  its  U.S.  income  tax 
purposes  and  such  adjustment  will  be  taken 
into  account  in  computing  Y’s  allowable 
depreciation  or  gain  or  loss  on  a  subsequent 
disposition  of  the  factory. 

Example  3.  In  1995,  X,  a  U.S.  corporation, 
makes  a  loan  to  Y,  its  foreign  subsidiary  not 
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engaged  in  a  U.S.  trade  or  business.  In  1997, 
the  district  director,  upon  determining  that 
the  interest  charged  on  the  loan  was  not 
arm’s  length,  proposes  to  adjust  X’s  income 
to  reflect  an  arm’s  length  interest  rate.  X 
consents  to  an  assessment  reflecting  such 
allocation  by  executing  Form  870,  and  an 
assessment  of  the  tax  with  respect  to  the 
section  482  allocation  is  made  in  1997.  The 
district  director  notifies  X  in  writing  of  the 
amount  and  nature  of  the  correlative 
allocation  to  be  made  with  respect  to  Y. 
Although  the  correlative  adjustment  does  not 
have  an  effect  on  Y’s  U.S.  kicome  tax 
liability,  the  adjustment  must  be  reflected  in 
the  documentation  of  Y  that  is  maintained  for 
U.S.  tax  purposes.  Thus,  for  example,  the 
adjustment  must  be  reflected  in  the 
determination  of  the  amount  of  Y’s  earnings 
and  profits  for  1995  and  subsequent  years, 
and  of  any  other  effect  it  may  have  on  ai^ 
person’s  U.S.  income  tax  liability  for  any 
taxable  year. 

(4)  Adjustments  to  conform  accounts 
to  reflect  section  482  allocations. 
Pursuant  to  such  applicable  revenue 
procedures  as  may  provided  by  the 
Commissioner,  the  district  director  may 
permit  adjustments  to  conform  a 
taxpayer’s  accounts  to  reflect  allocations 
made  by  the  district  director  imder 
section  482. 

(5)  Setoffs — (i)  In  general.  When 
making  an  allocation  under  section  482 
to  determine  the  taxpayer’s  true  taxable 
income  for  a  taxable  year,  the  district 
director  will  take  into  account  any  other 
controlled  transaction  in  the  same 
taxable  year  that  is  not  at  arm’s  length 
and  that  would  result  in  a  setoff  against 
the  allocation  that  would  otherwise  be 
made  with  regard  to  the  first 
transaction.  The  district  director  will 
take  into  account  such  a  setoff  only  if 
the  taxpayer  establishes  that  the  other 
transaction  was  not  at  arm’s  length  and 
the  amount  of  the  appropriate  arm’s 
length  charge.  If  the  effect  of  the  setoff 
is  to  change  the  characterization  or 
source  of  the  income  or  deductions,  or 
otherwise  distort  taxable  income,  in 
such  a  manner  as  to  effect  the  U.S.  tax 
liability  of  any  member,  allocations  will 
be  made  to  reflect  the  correct  amount  of 
each  category  of  income  or  deductions. 
In  order  to  establish  that  a  setoff  to  the 
adjustments  proposed  by  the  district 
director  is  appropriate,  the  taxpayer 
must  notify  the  district  director  of  the 
basis  of  any  claimed  setoff  within  30 
days  after  the  date  of  a  letter  by  which 
the  district  director  transmits  an 
examination  report  notifying  the 
taxpayer  of  proposed  adjustments.  For 
this  purpose,  the  term  arm’s  length 
refers  to  the  amount  defined  in 
paragraph  (b)  of  this  section,  without 
regard  to  the  rules  in  §  1.482-2T  under 
which  certain  charges  are  deemed  to  he 
equal  to  arm’s  len^. 


(ii)  Examples.  'The  following 
examples  illustrate  this  paragraph  (e)(5). 
In  each  example,  P  and  S  are  members 
of  the  same  group  of  controlled 
taxpayers. 

Example  1.  P  renders  services  to  S  in 
connection  with  the  construction  of  S’s 
factory.  An  arm’s  length  charge  for  such 
services,  determined  under  §  1.482-2T(b) 
would  be  $100,000.  During  the  same  taxable 
yeia  P  makes  available  to  S  a  machine  to  be 
used  in  such  construction.  P  bills  S  $125,000 
for  the  services,  but  does  not  bill  for  the  use 
of  the  machines.  No  allocation  will  be  made 
with  respect  to  the  excessive  charge  for 
services  or  the  undercharge  for  the  machine 
if  P  notifies  the  district  director  of  the  basis 
of  any  claimed  setoff  within  30  days  after  the 
date  of  a  letter  by  which  the  district  director 
transmits  an  examination  report  notifying  the 
taxpayer  of  proposed  adjustments,  and  can 
establish  that  the  excessive  charge  for 
services  was  equal  to  an  arm’s  length  charge 
for  the  use  of  the  machine  and  if  the  taxable 
income  and  income  tax  liabilities  of  P  and  S 
are  not  distorted. 

Example  2.  The  facts  are  the  same  as  in 
Example  1,  except  that,  if  P  had  reported 
$25,000  as  rental  income  and  $25,000  less 
service  income,  it  would  have  been  subject 
to  the  tax  on  personal  holding  companies. 
Allocations  will  be  made  to  reflect  the  correct 
amounts  of  rental  income  and  service 
income. 

(f)  Special  rules — (1)  Small  taxpayer 
safe  harbor — (i)  In  general.  No 
allocations  will  be  made  under  section 
482  in  the  case  of  an  eligible  taxpayer 
that — 

(A)  Elects  the  provision  of  this 
paragraph  (f)(1): 

(B)  Determines  aggregate  taxable 
income  from  all  controlled  transactions 
by  applying  the  appropriate  profit  level 
indicator  that  the  Commissioner 
provides  in  applicable  revenue 
procedures:  and 

(C)  Complies  with  the  procedural 
requirements  set  forth  in  such  revenue 
procedures. 

(ii)  Eligible  taxpayer.  An  eligible 
taxpayer  is  a  controlled  taxpayer  that 
either — 

(A)  Is  a  U.S.  person  with  less  than  $10 
million  in  sales  revenue,  as  defined  in 

§  1.482-5(0(1),  for  the  taxable  year  at 
issue:  or 

(B)  Is  a  U.S.  person  that  engages  in 
cross-border  transactions  with  a 
controlled  taxpayer  that  is  foreign 
(foreign  controlled  taxpayer)  and  such 
foreign  controlled  taxpayer  has  less  than 
$10  million  in  sales  revenue  for  the 
taxable  year  at  issue.  For  this  purpose, 

a  cross-border  controlled  transaction  is 
a  controlled  transaction  in  which 
property  or  services  are  transferred 
either  to  or  from  the  United  States  by  a 
controlled  taxpayer. 

(iii)  Aggregation.  (A)  For  purposes  of 
paragraph  (f)(l)(ii)(A)  of  this  section,  the 


sales  revenue  of  all  U.S.  members  of  the 
transferee’s  controlled  group  must  be 

^^or  piuposes  of  paragraph 
(f)(l)(ii)(B)  of  this  section,  the  sales 
revenue  of  all  foreign  controlled 
taxpayers  with  which  the  U.S.  person 
engaged  in  cross-border  transactions 
must  be  aggregated. 

(iv)  Election  to  apply  the  appropriate 
profit  level  indicator.  (A)  An  eligible 
taxpayer  elects  under  this  paragraph 
(f)(1)  to  apply  the  appropriate  profit 
level  indicator  by  attaching  to  a  timely 
filed  U.S.  income  tax  return  a  written 
statement  indicating  that  the  provisions 
of  this  paragraph  (f)(1)  are  being  elected 
In  addition,  the  written  statement  shall 
contain  all  other  information  as  may  be 
required  in  applicable  revenue 
procedures. 

(B)  An  election  made  pursuant  to  this 
paragraph  (f)(1)  will  apply  to  the  taxable 
year  in  which  it  was  made  and  to  all 
subsequent  taxable  years.  An  election 
under  this  paragraph  (f)(1)  may  be 
revoked  only  with  the  consent  of  the 
Commissioner. 

(C)  An  election  under  this  paragraph 
(f)(1)  will  not  apply  in  any  taxable  year 
in  which  the  controlled  taxpayer  is  not 
an  eligible  taxpayer.  The  election  will 
apply  in  all  subsequent  years  in  which 
the  controlled  taxpayer  again  qualifies 
as  an  eligible  taxpayer.  The  election  will 
not  apply  in  a  subsequent  year, 
however,  if  the  district  director 
determines  that  the  controlled  taxpayer 
has  engaged  in  a  pattern  of  transactions 
designed  to  abuse  the  provisions  of  this 
paragraph  (f)(1). 

(2)  Effect  of  foreign  legal  restrictions. 
(Reserved) 

(3)  Coordination  with  section  938 — (i) 
Cost  sharing  under  section  936.  If  a 
possessions  corporation  makes  an 
election  under  section  936(h)(5)(C)(i)(I), 
the  corporation  must  make  a  section  936 
cost  sharing  payment  that  is  at  least 
equal  to  the  payment  that  would  be 
required  under  section  482  if  the 
electing  corporation  were  a  foreign 
corporation.  In  determining  the 
payment  that  would  be  required  under 
section  482  for  this  purpose,  the 
provisions  of  §§  1.482-lT  and  1.482-4T 
through  1.482-5T  will  be  applied.  The 
provisions  of  section  936(h)(5)(C)(i)(II) 
(“Effect  of  Election” — electing 
corporation  treated  as  owner  of 
intangible  property)  do  not  apply  until 
the  payment  that  would  be  required 
imder  section  482  has  l)een  determined. 

(ii)  Use  of  terms.  A  cost  sharing 
payment,  for  the  purposes  of  section 
936(h)(5)(C)(i)(I),  is  calculated  using  the 
provisions  of  section  936  and  the 
regulations  thereunder  and  the 
provisions  of  this  paragraph  (f)(3).  'The 
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provisions  relating  to  cost  sharing  under 
section  462  do  not  apply  to  payments 
made  pursuant  to  an  election  under 
section  936(h)(5KCKi)(l)<  ^milarly,  a 
profit  split  payment,  for  the  purposes  of 
section  936(h)(5KC)(ii)(I),  is  calculated 
using  the  provisions  of  section  936  and 
the  regulations  thereundm,  not  section 
482  and  the  regulations  thereunder. 

(g)  Definitions.  The  definitions  set 
forth  in  paragraphs  (gKl)  through  (10)  of 
this  section  apply  to  §$  1.482-lT 
throu^  1.482-6T. 

(1)  Organization  includes  anv 
organization  of  any  kind,  whether  a  sole 
proprietorship,  a  partnoahip,  a  trust,  an 
estate,  an  assodatimi,  or  a  corporation 
(as  each  is  defined  or  understood  in  the 
Internal  Revenue  Code  or  the 
regulations  thereunder),  irrespective  of 
the  place  of  its  organization,  operation, 
or  conduct  of  its  trade  or  business,  and 
regardless  of  whether  it  is  a  domestic  or 
foreign  organization,  whether  it  is  an 
exempt  organization,*  or  whether  it  is  a 
memW  of  an  affiliated  group  that  files 
a  consolidated  U.S.  income  tax  return, 
or  a  member  of  an  affiliated  group  that 
does  not  file  a  consolidated  U.S.  income 
tax  return. 

(2)  Trade  or  business  includes  a  trade 
or  business  activity  of  any  kind, 
regardless  of  whether  or  where 
organized,  whether  owned  individually 
or  otherwise,  and  regardless  of  the  place 
of  operation. 

(3j  Taxpayer  means  any  pmson, 
organization,  trade  or  business,  whether 
or  not  subject  to  any  internal  revenue 
tax. 

(4)  Controlled  includes  any  kind  of 
control,  direct  or  indirect,  whether 
legally  enforceable,  and  however 
exercisable  or  exercised.  It  is  the  reality 
of  the  control  that  is  decisive,  not  its 
form  or  the  mode  of  its  exercise.  A 
presumption  of  ccmtrol  arises  if  income 
or  deductions  have  been  arbitrarily 
shifted  as  a  result  of  the  actions  of  two 
or  more  taxpayers  acting  in  concert  or 
with  a  common  goal  at  purpose. 

(5)  Controlled  taxpayer  means  any 
one  of  two  or  more  taxpayers  owned  or 
controlled  directly  or  indirectly  by  the 
same  interests.  The  term  uncontrolled 
taxpayer  means  any  one  of  two  or  more 
taxpayers  not  own^  or  controlled 
directly  or  indirectly  by  the  same 
interests. 

(6)  Croup,  controlled  group  and  group 
of  controlled  taxpayers  mean  the 
taxpayers  owned  or  controlled  directly 
or  indirectly  by  the  same  interests. 

(7)  Transaction  means  any  sale, 
assignment,  lease,  license,  loan, 
advance,  contribution,  or  any  other 
transfer  of  any  interest  in  or  a  ri^t  to 
use  any  property  (whether  tangible  or 
intangible,  real  or  personal)  or  money, 


however  such  transaction  is  effected, 
and  whether  or  not  the  twins  of  such 
transaction  are  formally  documented.  A 
transaction  also  includiw  the 
performance  of  any  services  for  the 
benefit  of.  or  on  behalf  of.  another 
taxpayer. 

(8)  Controlled  transaction  or 
controlled  transfer  means  any 
transaction  or  transfer  between  two  or 
mme  members  of  the  same  group  of 
controlled  taxpa)mr8.  The  term 
uncontrolled  transaction  means  any 
transaction  between  two  or  more 
taxpayers  that  are  not  membws  of  the 
same  group  of  controlled  taxpayers. 

(9)  True  taxable  income  means,  in  the 
case  of  a  controlled  taxpayer,  the  taxable 
income  that  would  have  resulted  had  it 
dealt  with  the  oUier  member  or 
members  of  the  group  at  arm’s  length.  It 
does  not  mean  the  taxable  income 
resulting  to  the  controlled  taxpayer  by 
reason  of  the  particular  contract, 
transaction,  or  arrangement  the 
controlled  taxpayer  chose  to  make  (even 
though  such  contract,  transaction,  or 
arrangement  is  legally  binding  upon  the 
parties  thereto). 

(10)  Uncontrolled  comparable  means 
the  uncontrolled  transaction  or 
uncontrolled  taxpayer  that  is  compared 
with  a  controlled  transaction  or 
taxpayer  under  any  applicable  pricing 
methodology.  Thus,  for  example,  when 
applying  the  comparable  profits 
method,  an  imcontrolled  comparable  is 
any  uncontrolled  ta)q>ayer  from  which 
data  is  used  to  establish  a  constructive 
operating  profit. 

(h)  Effective  dates.  These  reflations 
are  generally  effective  for  taxable  years 
beginning  after  April  21, 1993.  They 
will  not  apply  with  respect  to  transfers 
made  or  licenses  grantM  to  foreign 
persons  before  November  17, 1985,  or 
before  August  17, 1986,  for  transfers  or 
licenses  to  others.  Nevertheless,  they 
will  apply  with  respect  to  transfers  or 
licenses  ^fore  such  dates  if,  with 
respect  to  property  transferred  pursuant 
to  an  earlier  and  continuing  transfer 
agreement,  such  property  was  not  in 
existence  or  owned  by  the  taxpayer  on 
such  date.  Although  these  regulations 
are  generally  effective  for  taxable  years 
as  stated,  the  final  sentence  of  section 
482  (requiring  that  the  income  with 
respect  to  transfers  or  licenses  of 
intangible  property  be  commensurate 
with  the  income  attributable  to  the 
intangible)  is  generally  effective  for 
taxable  years  beginning  after  December 
31, 1986.  For  the  period  prior  to  the 
e^ctive  date  of  these  regulations,  the 
final  sentence  of  section  482  must  be 
applied  using  any  reasonable  method 
not  inconsistent  with  the  statute.  The 
Internal  Revenue  Service  considers  a 


method  that  applies  these  regulations  or 
their  general  principles  to  be  a 
reasonable  method. 

f1.482-2T  Dctamilnation  of  taxable 
incoma  in  apacHle  aHuationa. 

(a)  through  (c).  (Reawved).  (For 
fu^er  information  see  §  1.482-2A  (a) 
through  (c).) 

(d)  Tranter  of  property.  For  rules 
governing  ^locations  under  section  482 
to  reflect  an  arm’s  length  consideration 
for  controlled  transactions  involving  the 
transfer  of  property,  see  $$  1.482-3T 
through  1.482~5T. 

I1.482-3T  Methods  to  detannloa  taxabla 
Inooma  in  connection  wHh  a  tranatar  of 
tangibia  property. 

(a)  In  general.  The  arm’s  length 
character  of  the  amount  charg^  in  a 
controlled  transfer  of  tangible  property 
must  be  determined  imder  one  of  the 
five  methods  listed  in  this  paragraph  (a). 
The  five  methods  must  be  applied  in 
accordance  with  the  provisions  of 

§  1.482~lT.  The  selection  of  a  method 
for  the  particular  transaction  under 
review  will  be  subject  to  the  best 
method  rule  of  $  1.482-lT(b)(2)(iii)(A). 
The  methods  are — 

(1)  The  comparable  imcontrolled 
price  method,  described  in  paragraph 
(b)  of  this  section; 

(2)  The  resale  price  method,  described 
in  paragraph  (c)  of  this  section: 

(3)  The  cost  plus  method,  described  in 
paragraph  (d)  of  this  section; 

(4)  The  comparable  profits  method, 
described  in  §  1.482-5T;  and 

(5)  Other  methods,  described  in 
paragraph  (e)  of  this  section. 

(b)  Comparable  uncontrolled  price 
method — (1)  In  general.  Under  the 
comparable  uncontrolled  price  method, 
the  arm’s  length  price  for  a  controlled 
sale  of  tangible  property  is  equal  to  the 
price  paid  in  a  comparable  uncontrolled 
transaction.  For  purposes  of  applying 
the  best  method  rule  of  §  1.482- 
lT(b)(2)(iii)(A),  the  comparable 
uncontroll^  price  method,  when  it  can 
be  reasonably  applied  on  the  basis  of 
available  data,  o^narily  will  provide 
the  most  accurate  measure  of  an  arm’s 
length  price  for  the  transfer  of  tangible 
property.  This  method  relies  upon  a 
product  comparable,  as  described  in 

§  1.482-lT(c)(l)(ii).  Factors  to  be 
considered  in  the  application  of  this 
method  include  the  access  to  relevant 
pricing  and  other  financial  information, 
and  the  existence  of  an  active  market, 
which  would  include  contemporaneous 
transactions  between  uncontrolled 
taxpayers  involving  comparable 
property. 

(2)  Standard  of  comparability— (i)  In 
general.  Whether  an  uncontrolled 
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transaction  is  comparable  to  a 
controlled  transaction  must  generally  be 
determined  under  the  standards  of 
§  l,482-lT(c).  However,  for  purposes  of 
the  comparable  vmcontrollea  price 
method,  transactions  are  considered 
comparable  only  if  the  tangible  property 
and  circumstances  of  the  controlled 
transaction  are  substantially  the  same  as 
those  of  the  uncontrolled  transaction. 

The  tangible  property  and 
circumstances  of  an  imcontrolled 
transaction  will  be  considered 
substantially  the  same  as  those  of  a 
controlled  transaction  only  if  any  minor 
differences  between  the  transactions 
either  have  no  effect  on  the  amount 
charged,  or  can  be  accounted  for  by  a 
reasonable  number  of  adjustments  to  the 
uncontrolled  transaction.  If  there  are 
material  differences  between  the 
controlled  and  uncontrolled 
transactions,  other  methods  must  be 
applied,  such  as  the  resale  price  method 
described  in  paragraph  (c)  of  this 
section,  the  cost  plus  method  described 
in  paragraph  (d)  of  this  section,  or  the 
comparable  profits  method  described  in 
§  1.482-5T.  For  example,  if  the 
functions  performed  by  the  taxpayer  in 
the  controlled  transaction  are  materially 
different  from  the  functions  performed 
in  the  uncontrolled  transaction,  the 
comparable  uncontrolled  price  method 
cannot  be  applied. 

(ii)  Factors  for  determining 
comparability  and  required 
adjustments.  The  comparability  of 
controlled  and  uncontrolled 
transactions,  the  effect  of  any 
differences  between  them  on  the 
amount  charged,  and  any  adjustment 
required  under  paragraph  (b)(2)(i)  of  this 
section,  depend  upon  the  particular 
property  and  circumstances  involved. 
Althou^  all  of  the  factors  described  in 

§  1.482-lT(c)(3)  must  be  considered, 
specific  factors  that  may  be  particularly 
relevant  to  this  method  include  the 
following — 

(A)  Quality  of  the  product: 

(B)  Sales  volume; 

(C)  The  level  of  the  market  (e.g., 
wholesale,  retail,  etc.); 

(D)  The  geographic  market  in  which 
the  transaction  t^es  place; 

(E)  Date  of  the  transaction: 

(F)  The  alternative  commercial 
arrangements  realistically  available  to 
the  biwer  and  seller;  and 

(G)  Intangible  property  associated 
with  the  sale. 

(iii)  Arm’s  length  range.  Where  two  or 
more  vmcontrolled  transactions 
independently  establish  an  arm’s  length 
price  under  this  paragraph  (b).  such 
transactions  will  establish  an  arm’s 
length  range,  as  described  in  §  1.482- 
lT(d)(2)(i). 


(iv)  Examples.  The  principles  of  this 
paragraph  (b)  are  illustrated  by  the 
following  examples.  In  each  example,  X 
sells  the  same  product  in  both 
controlled  and  uncontrolled  sales: 

Example  1.  The  circumstances  surrounding 
the  controlled  and  uncontrolled  transactions 
are  substantially  the  same,  except  that  the 
controlled  sales  price  is  a  delivered  price  and 
the  uncontrolled  sales  are  made  f.o.b.  X’s 
factory.  Since  differences  in  the  contractual 
ternis  of  transportation  and  insurance 
generally  have  a  definite  and  reasonably 
ascertainable  effect  on  price,  the 
uncontrolled  transactions  are  comparable  for 
purposes  of  the  comparable  uncontrolled 
price  method,  provided  the  adjustments  are 
made  to  the  price  of  the  uncontrollable 
transaction  to  reflect  such  differences. 

Example  2.  The  circumstances  surrounding 
the  controlled  and  uncontrolled  transactions 
are  substantially  the  same,  except  that  X 
affixes  its  valuable  trademark  to  the  property 
sold  in  the  controlled  transactions,  but  does 
not  affix  its  trademark  to  the  property  sold 
in  the  uncontrolled  transactions.  Since  the 
effects  on  price  of  such  differences  that  are 
attributable  to  the  intangible  property 
associated  with  the  sale  of  tangible  property 
are  ordinarily  significant  but  not  reasonably 
ascertainable,  such  differences  would 
ordinarily  render  the  uncontrolled 
transactions  noncomparable  for  purposes  of 
applying  the  comparable  uncontrolled  price 
method. 

Example  3.  The  circumstances  surrounding 
the  controlled  and  uncontrolled  transactions 
are  substantially  the  same  except  that  X,  a 
manufacturer  of  business  machines,  makes 
certain  minor  modifications  in  the  physical 
properties  of  the  machines  to  satisfy  specific 
requirements  of  a  customer  in  controlled 
sales,  but  does  not  make  these  modifications 
in  uncontrolled  sales.  Since  minor  physical 
differences  in  the  product  generally  have  a 
definite  and  reasonably  ascertainable  effect 
on  prices,  such  differences  do  not  normally 
render  the  uncontrolled  transactions 
noncomparable  for  purposes  of  applying  the 
comparable  uncontrolled  price  method. 

Example  4.  The  circumstances  suirounding 
the  controlled  and  uncontrolled  sales  are 
substantially  the  same,  except  that,  in  the 
controlled  sales,  the  seller  bears  the  warranty 
obligations  that  arise  upon  the  resale  of  the 
product.  If  this  difference  is  minor  and  the 
effect  of  this  difference  on  the  price  can  be 
reasonably  ascertained,  for  purposes  of  the 
comparable  uncontrolled  price  method,  the 
uncontrolled  sales  will  be  comparable  to  the 
controlled  sales. 

Example  5.  The  circumstances  surrounding 
the  controlled  and  uncontrolled  sales  are 
substantially  the  same,  except  for  the  fact 
that  the  volume  of  controlled  sales  is  greater 
than  the  volume  of  uncontrolled  sales.  The 
volume  of  controlled  sales  produces  a 
reasonably  ascertainable  volume  discount. 
The  price  of  the  uncontrolled  transaction, 
adjusted  to  account  for  the  difference  in 
volume  from  the  controlled  transaction, 
provides  an  arm’s  length  price  of  the 
controlled  transaction.  Sm  also  the  Example 
under  §  1.482-lT(cK2)(iii). 

Example  6.  The  circumstances  surrounding 
the  controlled  and  uncontrolled  transactions 


are  substantially  the  same,  except  that  the 
controlled  sales  are  made  into  country  A  and 
the  uncontrolled  sales  are  made  into  country 
B.  In  both  controlled  and  uncontrolled 
transactions,  the  buyer  is  a  distributor  of  X's 
products  at  the  wholesale  market  level.  In 
this  case,  differences  in  geographic  markets 
may  result  in  differences  in  significant  costs 
and  the  applicable  resale  price.  Such 
differences  are  material  and  render  the 
uncontrolled  transactions  noncomparable  to 
the  controlled  transactions,  even  if  the  effect 
of  any  such  differences  could  be  reasonably 
ascertained.  However,  the  uncontrolled  sales 
may  qualify  as  comparable  uncontrolled 
transactions  for  purposes  of  applying  the 
resale  price  method  described  in  paragraph 
(c)  of  this  section. 

(c)  Resale  price  method — (1)  In 
general.  The  resale  price  method  tests 
the  arm’s  length  character  of  a 
controlled  transaction  by  reference  to 
the  gross  profit  margin  realized  in 
comparable  uncontrolled  transactions. 
The  resale  price  method  measures  the 
value  of  distribution  functions  and  is 
ordinarily  used  in  cases  involving  the 
purchase  and  resale  of  tangible  property 
where  the  distributor  has  not  added 
substantial  value  to  the  tangible  goods 
by  physically  altering  the  goods  before 
resale  or  by  the  use  of  intangible 
property.  For  this  purpose  packaging, 
repackaging,  labelling,  or  minor 
assembly  do  not  ordinarily  constitute 
physical  alteration.  'This  method  relies 
upon  a  functional  comparable,  as 
described  in  §  1.482-lT(c)(l)(ii). 

(2)  Determination  of  arm’s  length 
price — (i)  In  general.  An  arm’s  length 
price  is  determined  under  the  resale 
price  method  by  subtracting  the 
appropriate  gross  profit  from  the 
applicable  resale  price  for  the  property 
involved  in  the  controlled  transaction 
under  review. 

(ii)  Applicable  resale  price.  The 
applicable  resale  price  is  equal  to  either 
the  resale  price  of  the  particular  item  cf 
property  involved  or  the  price  at  which 
contemporaneous  resales  of  the  same 
property  are  made.  Where  the  property 
purchased  in  the  controlled  sale  is 
resold  to  one  or  more  related  parties  in 
a  series  of  controlled  sales  before  being 
resold  in  an  uncontrolled  sale,  the 
applicable  resale  price  is  the  price  at 
which  the  property  is  resold  to  an 
uncontrolled  party,  or  the  price  at 
which  contemporaneous  resales  of  the 
same  property  are  made.  In  such  case, 
the  determination  of  the  appropriate 
gross  profit  will  take  into  account  the 
functions  of  all  members  of  the  group 
participating  in  the  series  of  controlled 
sales  and  final  uncontrolled  resale,  as 
well  as  any  other  relevant  factors 
described  in  §  1.482-lT(c)(3). 

(iii)  Appropriate  gross  profit.  The 
appropriate  gross  profit  is  computed  by 
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muldpljrlng  the  applicable  resale  price 
by  the  appropriate  gross  profit  margin 
(expres^  as  a  peroentan  of  total 
revenue  derived  fiom  salM)  earned  in 
comparable  uncontrolled  transactions. 

In  onier  to  achieve  comparability  when 
calculating  the  appropriate  gross  profit 
margin,  the  elements  that  enter  into  the 
computation  of  the  sales  price  and  the 
cost  of  goods  sold  of  the  property 
involv^  in  the  controlled  and 
uncontrolled  transactions  must  be  the 
same.  Aocoimting  reclassifications  may 
be  required  to  ensure  consistent 
treatment  of  such  items  as  discounts, 
returns  and  allowances,  freight-in  and 
fireight-out.  insurance,  and  packaging. 
Whenever  possible,  gross  profit  margins 
should  be  derived  fiom  comparable 
uncontrolled  purchases  and  resales  of 
the  distributor  involved  in  the 
controlled  sale,  because  similar 
characteristics  are  more  likely  to  be 
found  among  different  resales  of 
property  made  by  the  same  distributor 
than  among  sales  made  by  other 
distributors.  In  the  absence  of 
comparable  uncontrolled  transactions 
by  the  same  distributor,  an  appropriate 
gross  profit  margin  may  be  derived  from 
comparable  uncontrolled  transactions  of 
other  distributors. 

(iv)  Ann's  length  range.  Where  two  or 
more  imcontrolled  transactions 
independently  establish  an  arm’s  length 
price  under  paragraph  (c)(3)  of  this 
section,  such  transactions  vdll  establish 
an  arm’s  length  range,  as  described  in 
§1.482-lT(d)(2)(i). 

(3)  Standard  of  comparability— {i)  In 
general.  The  determination  of  whether 
an  uncontrolled  transaction  is 
comparable  to  the  controlled  transaction 
will  be  made  by  applying  the  standards 
of  §  1.482-lT(c).  A  distributor’s  gross 
profit  provides  compensation  for  the 
performance  of  distribution  functions 
related  to  the  product  or  products  under 
review,  incluoing  an  operating  profit  in 
return  for  the  distributor’s  investment  of 
capital  and  the  assumption  of  risks. 
Therefore,  for  purposes  of  the  resale 
price  method,  close  physical  similarity 
of  the  property  involved  in  the 
controlled  and  uncontrolled 
transactions  is  not  ordinarily  necessary 
to  establish  the  comparability  of  the 
distributor’s  gross  profit  mai^.  For 
example,  dis^butors  of  a  wide  variety 
of  consumer  durables  might  perform 
comparable  distribution  nmctions 
without  regard  to  the  specific  durable 
goods  distributed.  It  would  ordinarily  be 
expected,  however,  that  the  controll^ 
and  uncontrolled  transactions  involve 
the  distribution  of  products  within  the 
same  product  categories.  In  the  absence 
of  sucn  sales,  the  prevailing  gross  profit 


margins  in  the  genmal  industry 
involved  may  Im  appropriate. 

(ii)  Adjustments  tor  aifferences 
betv^n  controUea  and  uncontrolled 
transactions.  Appropriate  adjustments 
for  differences  must  oe  made  to  the 
gross  profit  margins  earned  with  respect 
to  uncontrolled  transacticms,  pursuant 
to  the  standards  of  §  1.482-lT(c)(2)(ii). 
For  this  purpose,  it  is  necessary  to 
consider  operating  expenses  associated 
with  functions  performed  and  risks 
assumed.  If  there  are  differences  in 
functions  performed,  the  effect  on  price 
of  such  differences  is  not  necessarily 
equal  to  the  diffidences  in  the  amount 
of  related  operating  expenses.  Although 
all  of  the  criteria  of  §  1.482-lT(c)(3) 
must  be  considered,  specific  factors  that 
may  be  particularly  relevant  to  this 
method  include— 

(A)  The  inventory  levels  and  turnover 
rates; 

(B)  The  scope  and  terms  of  warranties 
provided: 

(C)  Sales,  marketing,  advertising 
programs  and  services,  (including 
promotional  programs,  rebates,  and  co¬ 
op  advertising); 

(D)  Sales  vmumes; 

(E)  The  level  of  the  market; 

(F)  Foreign  currency  risks;  and 

(G)  Extensions  of  credit  and  payment 
terms. 

(iii)  Sales  agent.  Where  the  controlled 
taxpayer  is  comparable  under  the 
standards  of  comparability  under 
paragraph  (c)(3)  of  this  section  and 

§  1.482-lT(c)  to  a  sales  agent  that  does 
not  take  title  to  goods,  the  commission 
earned  by  such  sales  agent,  expressed  as 
a  percentage  of  the  uncontrolled  sales 
price  of  the  goods  involved,  may 
constitute  the  appropriate  gross  profit 
margin. 

(4)  Examples.  The  following  examples 
illustrate  this  paragraph  (c). 


Example  1.  A  controlled  ta^mayer  sells 
property  to  another  member  or  its  controlled 
group  that  resells  the  property  in 
uncontrolled  sales.  If  the  applicable  resale 
price  of  the  property  involv^  in  the 
controlled  sale  is  $100  and  the  appropriate 
gross  profit  margin  for  resales  is  20%,  the 
arm’s  Mngth  i»1c8  of  the  controlled  sde  is 
$80  ($100  minus  20%  x  $100). 

Example  2.  (i)  A  controlled  tarqiayer,  P, 
sells  property  to  another  member  of  its 
controll^  group,  S,  which  resells  swdi 
property  in  uncontrolled  sales.  S’s  total 
repotted  cost  of  goods  sold  is  $800, 
consisting  of  $600  for  propoty  purchased 
from  P  and  $200  of  otmr  costs  of  goods  sold 
incurred  to  unrelated  parties.  S’s  applicable 
resale  price  and  reported  gross  profit  are  as 
follows: 


Applicable  resale  price . 

of  goods  sold: 

Cost  of  purchases  from  P  ......... 

Costs  incurTed  to  unrelated 
patties . . . 


$1000 

’"’eoo 

200 


Reported  gross  jwoflt . . .  $200 

(ii)  The  district  director  determines  that  the 
wptoprlate  gross  profit  margin  is  25%. 
Irmfore,  S's  appropriate  gross  profit  is  $250 
(j.e.,  25%  of  the  applicable  resale  price  of 
$1000).  Because  S  U  incurring  costs  of  sales 
to  unrelated  parties,  the  arm’s  length  price 
for  property  purchaMd  fimn  P  must  be 
detensdned  undw  a  two-step  process.  First, 
the  appropriate  gross  profit  ($250)  is 
subtracted  from  the  applicable  re^e  price 
($1000).  The  resulting  amount  ($750)  is  then 
reduced  by  the  costs  of  sales  incurred  to 
unrelated  parties  ($200).  Therefore,  the  arm’s 
length  price  in  this  case  equals  $550  (j.e., 

$750  minus  $200). 

Example  3.UX  sells  a  product  to  Y  in  a 
controllM  sale,  Y  sells  the  product  to  Z  in 
a  controlled  sale,  and  Z  sells  the  product  in 
an  uncontrolled  sale,  the  applicable  resale 
price  is  the  price  at  which  Z  sold  the  product 
in  the  uncontrolled  sale.  The  determinatkm 
of  the  appropriate  gross  profit  margin  will 
take  into  account  the  functions  performed  by 
X,  Y,  and  Z,  as  well  as  relevant  factors 
described  in  S  1.482-lT(c). 

Example  4.  (i)  S,  a  domestic  corporation, 
distributes  clothing  that  it  purchases  from  its 
foreign  parent  corporation.  S’s  gross  profit 
margin  is  25%.  Another  domestic 
corporation,  U,  distributes  comparable 
clothing  that  it  purchases  from  uncontrolled 
taxpayers.  U’s  gross  profit  margin  also  is 
25%.  S’s  controiled  transaction  and  U’s 
uncontrolled  transaction  are  comparable 
under  paragraidi  (cK3)  of  this  section  and  no 
adjustment  for  diffmnces  in  functions  or 
circumstances  is  required  under  S  1.482- 
lT(c).  However,  U  treats  warranty  as 
expenses  included  in  cost  of  goo^  sold 
while  S  treats  warranty  as  an  operating 
expense.  Accordingly,  adjustments  are 
required  to  U’s  gross  margin  to  ensure 
accoimting  consistency  b^een  U  and  S. 

(ii)  U’s  warranty  represents  10%  of  U’s 
total  revenue  firom  sales.  After  reclassifying 
the  expense  as  below-the-line  expenses,  U’s 
gross  profit  margin  is  35%.  ’Thus,  S’s 
appropriate  gross  profit  margin  is  35%. 

Example  5.  P  and  S  are  members  of  the 
same  controlled  group.  S  purchases  electric 
mixers  from  P  and  electric  toasters  from 
unrelated  parties.  S  performs  comparable 
functions  with  respect  to  resales  of  both  the 
mixers  and  the  toasters,  except  that  it  does 
not  warrant  the  toasters,  but  does  provide  a 
00-day  warranty  for  the  mixers.  S  normally 
earns  a  gross  profit  on  toasters  of  20%  of 
gross  selling  price.  The  20%  gross  profit  on 
the  resale  of  toasters  must  be  adjusted  to 
reflect  the  diCEerenca  in  functions  (the 
warranty),  and  as  adjusted,  is  an  appropriate 
gross  profit  margin. 

Example  6.  (i)  P  manufactures  Product  X, 
an  unbranded  %ridget,  and  sells  it  to  S,  its 
wholly  oemed  subsidiary.  S  acts  as  a 
distributor  of  Product  X  in  country  M,  and 
sells  it  to  imcontrolled  taxpayers  in  that 
country.  Uncontrolled  distributors  A,  B,  and 
C  distribute  cmnpeting  products  in  country 
M.  All  such  products  are  unlxanded,  and  Uie 
resale  price  to  country  M  is  $100  per  unit 

(ii)  Based  on  an  analysis  of  the  nmctions 
poformed  and  risks  assumed  by  S  and  by  A, 
B.  and  C  and  a  review  of  their  financial 
statements,  the  district  director  has 
determined  the  following  btr  1094: 
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S 

D 

C 

Reoorted  gross 

Bjj 

profit  ($)  . . 

18 

22 

16 

Accounting  reclas* 

sifications . 

(*) 

1 

Comparability  adjust- 

ments: 

Inventory . 

2 

Advertising  . . 

. . 

(*) 

1 

Warranty 

1 

(*) 

(’) 

Volume _ _ _ 

V) 

(') 

Adjusted  gross 

profit . 

($)18 

20 

15 

16 

(iii)  Applying  the  resale  price  method  to 
test  the^rm’s  length  character  of  the  amount 
paid  by  P  for  the  distribution  functions 
performed  by  S,  the  district  director 
determines  that  any  gross  profit  between  $15 
and  $20  will  produce  an  arm’s  length  margin, 
and  any  price  for  product  X  between  $S0  and 
$85  would  be  an  arm’s  length  price. 

Example  7.  The  facts  are  the  same  as  in 
Example  6.  except  that  Product  X  is  a 
branded  widget  and  the  resale  price  in 
country  M  is  $110.  P  owns  the  worldwide 
rights  to  the  brand  name,  including  in 
country  M.  The  district  director  determines 
that  there  has  been  no  transfer  of  an 
intangible,  and  that  P  retains  all  rights  to  the 
brand  name.  The  district  director  detennines 
that  ttie  resale  price  method  applies  to  price 
the  distribution  functions  of  S,  and  that  the 
transactions  of  distributors  A,  B,  and  C  are 
comparable  uncontrolled  transactions.  No 
additional  comparability  adjustments  are 
required.  Because  the  entire  value  of  the 
brand  name  should  inure  to  the  benefit  of  P, 

S  should  continue  to  earn  gross  profit  of 
between  $15  and  $20  to  compensate  it  for  its 
distribution  functions.  An  arm’s  length 
transfer  price  would  be  any  price  between 
$90  and  $95. 

Example  8.  (i)  The  facts  are  the  same  as  in 
Example  7,  except  that  the  brand  name  is  not 
widely  known  within  country  M,  and  it  does 
not  command  any  price  premium  over  its 
competitors.  Thus,  the  resale  price  of  Product 
X  is  $100,  and  the  arm’s  length  transfer  price 
in  1994  is  between  $80  and  $85.  In  year  1996, 
P  and  S  decide  to  develop  a  premium  image 
for  Product  X  in  country  M.  S  is  to  supervise 
the  advertising  and  other  marketing  efforts 
that  will  be  required  to  develop  the  brand 
name  in  covmtry  M.  S  increases  strategic 
advertising  and  promotion  expenses  by  $5, 
for  which  it  is  not  directly  reimbursed  by  P. 
However,  P  reduces  the  transfer  price  from 
$82  to  $77. 

(ii)  The  district  director  determines  that 
there  has  been  no  transfer  of  an  intangible 
from  P  to  S  in  1996,  and  that  the  resale  price 
method  applies  to  test  the  arm’s  length 
character  of  the  price  paid  by  S  to  P  for 
product  X.  The  transactions  of  distributors  A, 
B,  and  C  are  comparable  uncontrolled 
transactions  after  the  adjustments  shown  in 
Example  6  are  made.  However,  an  additional 
comparability  adjustment  is  required  to 
reflect  the  $5  additional  advertising  and 
promotional  activities  undertaken  by  S. 

Thus,  the  district  director  determines  that  the 
adjusted  gross  profit  margins  of  distributors 
A,  B,  and  C  for  1996  are  as  follows; 


S 

A 

c 

Reported  gross 

■1 

profs  ($)  . 

23 

22 

BD 

16 

Accounting  reclas- 

mm 

sifications _ 

(*) 

1 

Comparability  adjust- 

ments: 

Inventory  ....„ . 

2 

Advertising _ 

MMI 

2 

6 

Warranty  . . 

MMM 

1 

(’) 

Volurnn . 

m 

p) 

Adjusted  gross  i 

profs . . 

($)23 

25 

1  20 

21 

(iii)  Thus,  the  district  director  determines 
that  S  should  earn  a  gross  profit  of  between 
$20  and  $25  and  an  arm’s  length  transfer 
price  in  1996  would  be  any  price  between 
$75  and  $80. 

Example  9.  The  focts  are  the  same  as  in 
Example  8,  except  that  the  brand  name  for 
Product  X  takes  on  value  and  begins  to 
command  a  premium  price  in  the 
marketplace.  The  value  should  inure  to  the 
benefit  of  P  since  there  has  been  no  transfer 
to  S  of  any  intangible  rights  in  the  brand 
name.  Thus,  as  the  applicable  resale  price 
goes  up,  the  transfer  price  would  go  up 
accordingly.  In  addition,  if  S  begins  to  reduce 
its  advertising  and  promotional  efforts,  the 
comparability  analysis  would  be  adjusted  to 
reflect  that  change,  and  the  transfer  price 
would  again  increase. 

Example  10.  (i)  P  manufactures  and  sells 
Product  X  to  S,  its  wholly  owned  subsidiary, 
and  to  A,  B,  and  C,  which  are  uncontrolled 
taxpayers  comparable  to  S.  P  sells  Product  X 
to  S,  A,  B,  and  C  under  comparable 
circumstances  for  $82.  In  1995,  S  decides  to 
adopt  a  new  marketing  strategy  and  intends 
to  develop  a  brand  name,  XY,  for  Product  X 
with  the  expectation  that  it  will  command  a 
premium  price  in  the  marketplace.  Thus,  S 
increases  its  expenditures  for  strategic 
advertising  and  promotion  by  $5,  for  which 
it  is  not  directly  reimbursed  by  P.  Moreover, 

P  does  not  reduce  the  transfer  price  below 
$82.  In  1996,  Product  XY  begins  to  command 
a  price  premium  in  the  marketplace,  and  the 
resale  price  for  Product  XY  increases  from 
$100  to  $110.  P  increases  its  price  to  S  to  $92. 

(ii)  There  has  been  no  transfer  of  an 
intangible  from  P  to  S  since  S  has  invested 
in  the  development  of  its  own  intangible.  The 
district  director  applies  the  resale  price 
method  to  test  the  arm’s  length  character  of 
the  transfer  price  for  Product  XY  in  both 
1995  and  1996.  In  1995,  the  investment  does 
not  give  rise  to  a  price  premium.  Thus,  no 
comparability  adjustment  is  made  to  reflect 
S’s  investment  in  strategic  advertising 
intended  to  develop  S’s  brand  name  since 
that  investment  has  not  resulted  in  a  price 
premium  and  therefore,  has  not  had  an  effect 
on  S's  gross  profit  in  that  year.  In  1996,  as 
the  brand  name  takes  on  value  and  begins  to 
command  a  price  premium,  an  adjustment 
must  be  made  to  the  gross  profit  margins  of 
the  uncontrolled  distributors  to  reflect  S’s 
increase  in  the  resale  price  of  Product  XY. 
Assuming  the  gross  profit  of  distributors  A, 

B,  and  C  is  $20,  $15,  and  $16,  respectively, 
after  adjustments  for  differences  other  than 
the  increase  in  the  S’s  resale  price  of  product 
XY,  then  a  further  adjustment  to  their  gross 


profit  is  made  for  the  di^rence  in  market 
price  premium,  as  follows: 


S 

A 

B 

C 

Partially  adjusted 
gross  profit  ($) 

18 

20 

15 

16 

Adjustment  for 
price  premium . 

10 

10 

10 

Adjusted  gross 
profit  ($) - 

18 

30 

25 

26 

S’s  appropriate  gross  profit  should  range 
between  $25  and  $30.  By  increasing  the 
transfer  price  of  product  XY  sold  to  S  in 
1996,  P,  in  effect,  obtained  the  benefit  of  the 
price  premium  that  should  have  insured  to 
S,  as  a  result  of  its  successful  market 
development  strategies.  ’Thus,  an  arm’s 
length  price  would  be  any  price  between  $80 
and  $85  and  the  $92  price  charged  by  P  to 
S  in  1996  is  not  arm’s  length. 

Example  11.  (i)  P  has  developed  and 
manufactures  Product  X.  a  diskette  that 
contains  proprietary  computer  software.  ’The 
computer  software  can  be  used  without 
significant  ‘  systems  engineering”  or 
"application  engineering’’  by  the  ultimate 
customer,  and  is  sold  through  common  retail 
outlets.  P  sells  the  diskette  to  S,  its  controlled 
distributor,  and  S  distributes  to  diskette  to 
uncontrolled  computer  sales  outlets  in 
country  M. 

(ii)  Regardless  of  whether  the  taxpayer 
characterizes  the  controlled  transaction  as  a 
transfer  of  tangible  or  intangible  property,  the 
district  director  determines  that  an  analysis 
of  the  functions  performed  and  risks  assumed 
by  S  demonstrates  that  these  functions  and 
risks  do  not  materially  differ  from  the 
functions  and  risks  of  distributors  A,  B,  and 
C.  Thus,  the  district  director  determines  that 
the  resale  price  method  would  apply  to  the 
price  paid  by  S  for  Product  X.  The  value  of 
the  software  itself  (an  intangible)  is  reflected 
in  the  resale  price  of  the  diskette  when  it  is 
sold  to  the  uncontrolled  computer  sales 
outlets,  and  is,  therefore,  established  by  the 
marketplace.  The  entire  value  of  the 
intangible  inures  to  the  benefit  of  P. 

(d)  Cost  plus  method — (1)  In  general. 
The  cost  plus  method  tests  the  arm’s 
length  character  of  a  controlled 
transaction  by  reference  to  the  gross 
profit  markup  realized  in  comparable 
uncontrolled  transactions.  The  cost  plus 
method  is  ordinarily  used  in  cases 
involving  the  manufacture,  assembly,  or 
other  pr^uction  of  goods  that  are  sold 
to  related  parties.  TUs  method  relies 
upon  a  functional  comparable,  as 
described  in  §  1.482-l’r(c)(l)(ii). 

(2)  Determination  of  arm ’s  length 
price — (i)  In  general.  An  arm’s  length 
price  for  the  controlled  transfer  is  equal 
to  the  controlled  taxpayer’s  costs  of 
producing  the  property  involved  in  the 
controlled  transaction  plus  an  amoimt 
equal  to  those  costs  multiplied  by  the 
appropriate  gross  profit  markup. 

(ii)  Appropriate  gross  profit  markup. 
The  appropriate  gross  profit  markup  is 
equal  to  the  gross  profit  earned  in 
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comparable  uncontrolled  transactions, 
expressed  as  a  percentage  of  cost. 
Whenever  possible,  the  gross  proRt 
mariwup  should  be  derived  from 
comparable  uncontrolled  sales  made  by 
the  taxpayer  involved  in  the  controlled 
sale,  b^use  similar  characteristics  are 
more  likely  to  be  found  among  sales  of 
property  made  by  the  same  producer 
than  among  sales  by  other  producers.  In 
the  absence  of  such  sales,  an 
appropriate  gross  proRt  markup  may  be 
derived  from  comparable  imcontrolled 
sales  of  other  producers  whether  or  not 
such  producers  are  members  of  the 
controlled  gpup. 

(iii)  Consistency  in  accounting.  The 
costs  of  producing  the  property 
involved  in  the  controlled  transaction 
and  the  costs  that  enter  into  the 
computation  of  the  appropriate  gross 
proRt  markup  must  computed  in  a 
consistent  manner  in  accordance  with 
sound  accounting  practices  for 
allocating  and  apportioning  costs, 
which  neither  favors  nor  disfavors 
controlled  transactions  in  comparison 
with  the  uncontrolled  transaction.  Thus, 
if  the  costs  used  in  computing  the 
appropriate  gross  proRt  markup  are 
comprised  of  the  ^11  cost  of  goods  sold, 
including  direct  and  indirect  costs,  then 
the  cost  of  producing  the  property 
involved  in  the  controlled  transaction 
must  be  comprised  of  the  full  cost  of 
goods  sold,  including  direct  and 
indirect  costs.  However,  if  the  costs 
used  in  computing  the  appropriate  gross 
proRt  markup  are  comprised  only  of 
direct  costs,  then  the  costs  of  producing 
the  property  involved  in  the  controlled 
transaction  must  be  comprised  only  of 
direct  costs.  The  term  “cost  of 
producing"  includes  the  cost  of 
acquiring  property  that  is  held  for 
resale. 

(iv)  Arm’s  length  range.  Where  two  or 
more  uncontrolled  transactions 
independently  establish  an  arm’s  length 
price  under  this  paragraph  (d).  such 
transactions  will  establish  an  arm’s 
length  range,  as  described  in  §  1.482- 
lT(d){2)(i). 

(3)  Standard  of  comparability — (i)  In 
general.  The  determination  of  whether 
an  uncontrolled  transaction  is 
comparable  to  the  controlled  transaction 
will  be  made  by  applying  the  standards 
of  §  1.482-lT(c).  A  producer’s  gross 
proRt  markup  provides  compensation 
for  the  performance  of  the  production 
functions  related  to  the  product  or 
products  under  review,  including  an 
operating  proRt  for  the  producer’s 
investment  of  capital  and  assumption  of 
risks.  Therefore,  for  purposes  of  the  cost 
plus  method,  close  physical  similarity 
of  the  property  involved  in  the 
controlled  and  the  uncontrolled 


transactions  is  not  ordinarily  necessary 
to  establish  the  comparability  of  the 
producers’  gross  proRt  markups.  It 
would  ordinarily  be  expected,  however, 
that  the  controlled  and  uncontrolled 
transactions  involve  production  of 
products  within  the  same  product 
categories.  For  example,  producers  of  a 
wide  variety  of  components  for 
consumer  electronics  might  perform 
comparable  manufacturing  and 
assembly  functions  without  regard  to 
the  speciRc  products  produced,  but 
producers  of  pharmaceuticals  may  not 
be  comparable  to  producers  of  apparel. 

In  the  absence  of  such  sales,  the 
prevailing  gross  proRt  markup  in  the 
general  industry  involved  may  be 
appropriate. 

fii)  Adjustments  for  differences 
between  controlled  and  uncontrolled 
transactions.  Appropriate  adjustments 
for  differences  must  be  made  to  the 
gross  proRt  with  respect  to  comparable 
uncontrolled  transactions,  pursuant  to 
the  standards  of  §  1.482-lT(c)(2){ii).  For 
this  purpose,  it  is  necessary  to  consider 
operating  expenses  associated  with 
functions  performed  and  risks  assumed. 
If  there  are  differences  in  functions 
performed,  the  effect  on  price  of  such 
differences  is  not  necessarily  equal  to 
the  differences  in  the  amount  of  related 
operating  expenses.  Although  all  of  the 
criteria  of  §  1.482-lT(c)(3)  must  be 
considered,  speciRc  factors  that  may  be 
particularly  relevant  to  this  method 
include — 

(A)  The  complexity  of  manufacturing 
or  assembly; 

(B)  Manufacturing,  production,  and 
process  engineering; 

(C)  Procurement,  purchasing,  and 
inventory  control  activities; 

(D)  Testing  functions; 

(E)  Selling,  general,  and 
administrative  expenses; 

(F)  Foreign  currency  risks;  and 

(G)  Extension  of  credit  and  payment 
terms. 

(iii)  Purchasing  agent.  Where  a 
controlled  taxpayer  is  comparable  under 
the  criteria  under  this  paragraph  (d)(3) 
and  §  1.482-lT(c)(3)  to  a  purchasing 
agent  that  does  not  take  title  to  property, 
the  commission  earned  by  such 
purchasing  agent,  expressed  as  a 
percentage  of  the  purchase  price  of  the 
'  goods,  may  constitute  the  appropriate 
gross  proRt  markup. 

(4)  Examples.  The  following  examples 
illustrate  the  principles  of  this 
paragraph  (d).  In  these  examples,  X  and 
Y  are  members  of  the  same  group  of 
controlled  taxpayers. 

Example  1.  (i)  X  is  a  domestic 
manufacturer  of  computer  chips  that  sells 
computer  chips  to  its  foreign  subsidiary  Y.  X 
earns  an  8%  gross  profit  markup  with  respect 


to  its  manufacturing  operations.  UTl,  UT2. 
and  UTS  are  domestic  computer  chip 
manufacturers  that  sell  to  uncontrolled 
foreign  purchasers.  UTl,  UT2,  and  UTS  earn 
gross  profits  markups  with  respect  to  their 
manufacturing  operations  that  range  from  6% 
to  8%. 

(ii)  The  controlled  sales  by  X,  and  the 
uncontrolled  sales  by  UTl,  UT2,  and  UTS  are 
comparable  under  paragraph  (d)(S)  of  this 
section.  X  accounts  for  sup>ervisory,  general, 
and  administrative  costs  as  operating 
expenses,  which  are  not  allocated  to  its  sales 
to  Y.  The  gross  profit  markups  of  UTl,  UT2, 
and  UTS,  however,  reflect  supervisory, 
general,  and  administrative  expenses  because 
they  are  accounted  for  as  costs  of  goods  sold. 
Accordingly,  the  gross  profit  markups  of 
UTl,  UT2,  and  UTS  must  be  adjusted  as 
provided  in  paragraph  (d)(S)(ii)  of  this 
section  to  provide  accounting  consistency. 

(iii)  After  subtracting  these  expenses  from 
the  cost  of  goods  sold  of  UTl,  UT2,  and  UTS, 
the  gross  profit  markups  of  UTl,  UT2,  and 
UTS  are  between  10%  and  12%.  Thus,  X’s 
8%  gross  profit  markup  is  not  within  the 
range  established  by  the  results  of  UTl,  UT2, 
and  UTS  (assuming  no  other  adjustments  are 
required  for  other  differences  that  may  exist 
between  X  and  UTl,  UT2,  and  UTS). 
Consequently,  the  price  at  which  X  sells 
compact  disc  players  to  Y  is  not  arm’s  length 

Example  2.  The  facts  are  the  same  as  in 
Example  1,  except  that  under  its  contract 
with  Y,  X  uses  materials  consigned  by  Y. 

UTl,  UT2,  and  UTS,  on  the  other  hand, 
purchase  their  own  materials,  and  their  gross 
profit  markups  are  determined  by  including 
the  costs  of  material.  The  fact  that  X  docs  not 
carry  an  inventory  risk  by  purchasing  its  own 
materials  while  the  uncontrolled  producers 
carry  inventory  is  a  significant  difference  that 
may  require  an  adjustment  if  the  difference 
has  an  effect  on  the  gross  profit  markups  of 
the  uncontrolled  producers.  Inability  to 
reasonably  ascertain  the  effect  of  the 
difference  on  the  gross  profit  markups  would 
render  UTl,  UT2,  and  UT3  noncomparable 
for  purposes  of  applying  the  cost  plus 
method. 

(e)  Other  methods — (1)  In  general. 
Where  none  of  the  methods  listed  in 
paragraph  (a)  (1),  (2),  (3),  or  (4)  of  this 
section  can  reasonably  be  applied  under 
the  facts  and  circumstances  of  a 
particular  case,  another  method  may  be 
used  to  determine  the  arm’s  lengtli 
consideration  for  the  controlled 
transaction.  Any  method  used  under 
this  paragraph  (e)  must  be  applied  in 
accordance  with  the  provisions  of 
§  1.482-lT. 

(2)  Conditions  for  taxpayers’s  use  of 
other  methods.  A  taxpayer  may  use  a 
method  under  this  paragraph  (e)  to 
establish  the  arm’s  length  consideration 
for  a  controlled  transaction  only  if— 

(i)  The  taxpayer  discloses  the  use  of 
the  method  by  attaching  an  appropriate 
disclosure  statement  to  the  timely  filed 
U.S.  income  tax  return  for  the  taxable 
year  of  the  controlled  transaction; 

(ii)  The  taxpayer  prepares 
contemporaneous  supporting 
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documentation  setting  forth  the  specific 
analysis  adopted,  an  analysis  of  why  the 
method  xised  provides  the  most  accurate 
measiire  of  an  arm’s  length  price,  and 
the  data  supporting  its  ^plication;  and 

(iii)  Within  30  days  of  a  written 
request,  the  taxpayer  fiimishes  to  the 
district  director  the  documentation 
described  in  paragraph  (eK2)(ii)  of  this 
section. 

(3)  Coordination  with  penalty 
provisions.  In  the  case  of  a  taxpayer  that 
uses  a  method  under  this  paragraph  (e), 
compliance  with  the  documentation  and 
disclosure  requirements  of  paragraph 
(e)(2)  of  this  section  will  not  in  itself  be 
sufficient  to  establish  reasonable  cause 
and  good  faith  under  section 
6662(e)(3)(B)  or  6664(c)(1)  and  the 
regulations  thereunder.  However,  the 
district  director  may  otherwise 
determine  that  the  taxpayer  acted  with 
reasonable  cause  and  good  faith. 

(f)  Coordination  with  intangible 
property  rules.  The  methods  described 
in  this  §  1.482-3T  will  ordinarily  not 
take  adequate  account  of  significant, 
non-routine  intangibles  that  may  be 
transferred  or  used  with  the  sale  of 
tangible  property.  In  such  cases,  it  may 
be  necessary  to  adjust  results  obtained 
under  the  methods  described  in  this 
section  using  the  principles  of  §  1.482- 
4T.  Similarly,  in  appropriate 
circumstances  the  methods  described  in 
this  §  1.482-3T  may  be  applied  in 
connection  with  the  determination  of 
the  arm’s  length  consideration  for 
transfers  of  intangible  property,  for 
example,  where  the  value  of  the 
property  transferred  reflects  a 
combination  of  tangible  and  intangible 
elements. 

§  1 .482-47  Methods  to  determine  taxable 
income  in  connection  with  a  transfer  of 
intangible  property. 

(a)  In  general.  The  arm’s  length 
character  of  the  amount  charged  in  a 
controlled  transfer  of  intangible 
property  must  be  determined  imder  one 
of  the  three  methods  listed  in  this 
paragraph  (a).  The  methods  must  be 
applied  in  accordance  with  the 
provisions  of  §  1.482-lT.  The  selection 
of  a  method  for  a  particular  transactions 
under  review  will  be  subject  to  the  best 
method  rule  of  §  1.482-lT(b)(2)(iii)(A). 
The  arm’s  length  consideration  for  the 
transfer  of  an  intangible  determined 
under  this  section  must  be 
commensurate  with  the  income 
attributable  to  the  intangible.  The 
available  methods  are — 

(1)  The  comparable  uncontrolled 
transactions  method,  described  in 
paragraph  (c)  of  this  section; 

(2)  The  comparable  profits  method, 
described  in  §  1.482-5T:  and 


(3)  Other  methods,  described  in 
paragraph  (d)  of  this  section. 

(b)  Definition  of  intangible.  Far 
purposes  of  section  482,  the  term 
"intangible”  means  any  commercially 
transferable  interest  in  any  item 
including  in  the  following  six  classes  of 
intangibles,  that  has  substantial  value 
independent  of  the  services  of  any 
individual — 

(1)  Patents,  inventions,  formulae, 
processes,  designs,  patterns,  or  know¬ 
how; 

(2)  Copyrights  and  literary,  musical, 
or  artistic  compositions; 

(3)  Trademarks,  trade  names,  or  brand 
names; 

(4)  Franchises,  licenses,  or  contracts;  < 

(5)  Methods,  programs,  systems, 
procedures,  campaigns,  surveys, 
studies,  forecasts,  estimates,  customer 
lists,  or  technical  data;  and 

(6)  Other  similar  items. 

(cj  Comparable  uncontrolled 
transaction  method — (1)  In  general. 
Under  the  comparable  imcontrolled 
transaction  method,  the  arm’s  length 
consideration  for  a  controlled  transfer  of 
intangible  property  is  equal  to  the 
consideration  chaiged  or  incurred  in  a 
comparable  imcontrolled  transaction. 

For  purposes  of  applying  the  best 
method  rule  of  §  1.482-lT(b)(2)(iii)(A), 
the  comparable  uncontrolled  transaction 
method,  when  it  can  reasonably  be 
applied  on  the  basis  of  available 
information,  ordinarily  will  provide  the 
most  accurate  measure  of  an  arm’s 
length  charge  for  the  transfer  of 
intangible  property.  Factors  to  be 
considered  in  the  application  of  this 
method  include  access  to  relevant 
pricing  and  other  financial  information 
and  the  existence  of  an  active  market, 
including  contemporaneous 
transactions  involving  comparable 
property  between  uncontrolled 
taxpayers.  The  amount  determined 
under  this  method  may  be  adjusted  as 
required  by  paragraph  (e)(2)  of  this 
section. 

(2)  Standard  of  comparability— {i)  In 
general.  Whether  an  uncontrolled 
transaction  is  comparable  to  a 
controlled  transaction  must  generally  be 
determined  under  the  standards  of 
§  1.482-lT(c).  For  purposes  of  this 
section,  an  uncontrolled  transaction  is 
comparable  to  a  controlled  transaction  if 
it  involves  comparable  intangible 
property  and  takes  place  under 
comparable  circumstances.  The 
intangible  property  involved  in  an 
uncontrolled  transaction  is  comparable 
to  the  property  involved  in  the 
controlled  transaction  if  the 
requirements  of  paragraph  (c)(2)(ii)(A) 
of  this  section  are  met.  The 
circumstances  involved  in  an 


uncontrolled  transaction  are  comparable 
to  those  of  a  controlled  transfer  if  any 
differences  can  be  accounted  for  under 
§  1.482-lT(c)(2)(ii). 

(ii)  Factors  to  be  considered  in 
determining  comparability— {A) 
Comparable  intangible  property.  The 
intangible  property  involv^  in  an 
imcontrolled  transfer  will  be  considered 
comparable  to  the  intangible  property 
involved  in  the  controlled  transfer  if 
both  intangibles — 

(1)  Are  in  the  same  class  of 
intangibles,  as  defined  under  paragraph 
(b)  of  this  section; 

(2)  Relate  to  the  same  type  of 
products,  processes,  or  know-how 
within  the  same  general  industry  or 
market;  and 

(3)  Have  substantially  the  same  profit 
potential.  For  this  purpose,  the  profit 
potential  of  an  intangible  is  measured 
by  the  net  present  vcdue  of  the  benefits 
to  be  realized  (based  on  prospective 
profits  to  be  realized  or  costs  to  be 
saved)  through  the  use  or  subsequent 
transfer  of  the  intangible,  taking  into 
consideration  the  capital  investment 
and  startup  expenses  required,  the  rise's 
to  be  assumed,  and  other  relevant 
considerations. 

(B)  Comparable  circumstances.  In 
evaluating  the  comparability  of  the 
circumstances  of  the  controlled  and 
uncontrolled  transactions,  although  all 
of  the  factors  described  in  §  1.482- 
lT(c)(3)  must  be  considered,  specific 
factors  that  may  be  particularly  relevant 
to  this  method  include  the  following — 

(1)  The  terms  of  the  transfer, 
including  the  exploitation  rights  granted 
in  the  intangible,  the  exclusive  or 
nonexclusive  character  of  any  rights 
granted,  any  restrictions  on  use,  or  any 
limitations  on  the  geographic  area 
where  the  rights  may  be  exploited; 

(2)  The  stage  of  development  of  the 
intangible  (including,  where 
appropriate,  necessary  governmental 
approvals,  authorizations,  or  licenses); 

(3)  Any  rights  to  receive  periodic 
updates  or  improvements  to  the 
intangible; 

(4)  The  uniqueness  of  the  property 
and  the  period  for  which  it  remains 
unique,  including  the  degree  and 
duration  of  protection  afiorded  to  the 
property  under  the  laws  of  the  relevant 
countries; 

(5)  The  duration  of  the  license 
contract,  or  other  agreement,  and  any 
termination  or  renegotiation  rights; 

(6)  Any  economic  and  product 
liability  risks  to  be  assumed  by  the 
transferee; 

(7)  The  existence  and  extent  of  any 
collateral  transactions  or  ongoing 
business  relationships  between  ^ 
transferee  and  transferor,  and 
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(8)  The  functions  to  be  performed  by 
the  transferor  and  transferee,  including 
any  ancillary  or  subsidiary  services. 

(iii)  Arm’s  length  range.  If  two  or 
more  comparable  uncontrolled 
transactions  independently  meet  the 
standard  of  comparability  of  this 
paragraph  (c)(2),  such  transactions  will 
establish  an  arm’s  length  range,  as 
described  in  §  1.482-lT(d)(2)(i). 

(iv)  Example.  The  following  example 
illustrates  the  principles  of  this 
paragraph  (c). 

Example,  (i)  P  and  S  are  controlled 
taxpayers.  P  licenses  to  S  a  proprietary 
process  that  permits  the  manufacture  of 
product  X  at  a  substantially  lower  cost  than 
otherwise  would  be  possible.  If  P  directly 
manufactured  and  sold  product  X,  a  selling 
price  of  $2  per  unit  would  cover  its  costs  and 
provide  a  reasonable  return  on  its  functions 
and  associated  risks.  Using  the  proprietary 
process,  S  manufactures  product  X  and  sells 
it  to  related  and  unrelated  parties  for  a  price 
of  $6  per  unit. 

(ii)  an  uncontrolled  transaction  involving 
the  license  of  a  similar  proprietary  process 
provides  for  the  payment  of  a  royalty 
equivalent  to  $1  per  unit.  In  testing  the 
comparability  of  the  controlled  and 
uncontrolled  transactions,  under  the 
provisions  of  §  §  1.482-lT(c)(3)(iv)  and 
1.482-4T(c)(2),  the  district  director  may 
consider  P’s  alternative  of  producing  and 
selling  product  X  itself  as  a  factor  that  may 
affect  the  amount  P  would  demand  as  a 
royalty  for  the  proprietary  process  if  dealing 
with  an  uncontrolled  taxpayer  at  arm’s 
length.  Given  that  P  owned  the  proprietary 
process  that  would  enable  it  to  produce  and 
sell  product  X  for  $2  per  unit,  and  that  the 
market  price  of  product  X  is  $6  per  unit,  P 
would  be  unlikely  to  accept  a  royalty  for  the 
proprietary  process  of  less  than  $4  per  unit. 
Accordingly,  the  uncontrolled  transaction  is 
not  a  comparable  uncontrolled  transaction 
within  the  meaning  of  this  paragraph  (c).  In 
considering  P’s  alternatives  in  this  manner, 
the  district  director  does  not  treat  P  as  if  it 
had  actually  manufactured  and  sold  product 
X  to  the  related  and  unrelated  parties.  See 
§1.482-lT(d)(3)(iii). 

(d)  Other  methods — (1)  In  general. 
Where  none  of  the  methods  listed  in 
paragraph  (a)(1),  or  (2)  of  this  section 
can  reasonably  ^  applied  under  the 
facts  and  circumstances  of  a  particular 
case,  another  method  may  be  used  to 
determine  the  arm’s  length 
consideration  for  the  controlled 
transaction.  A  method  used  under  this 
paragraph  (d)  must  be  applied  in 
accordance  with  the  provisions  of 
§  1.482-lT.  Pursuant  to  §  1.482-3T(f) 
(coordination  rule  for  methods 
applicable  to  transfers  of  tangible  and 
intangible  property),  methods  ordinarily 
applicable  to  transfers  of  tangible 
property  may  be  applied  in  connection 
with  the  determination  of  the  arm’s 
length  consideration  for  transfers  of 
intangible  property,  for  example,  where 


the  value  of  the  property  transferred 
reflects  a  combination  of  tangible  and 
intangible  elements. 

(2)  Conditions  for  taxpayer’s  use  of 
other  methods.  A  taxpayer  may  use  a 
method  under  this  paragraph  (d)  to 
establish  the  arm’s  leng^  consideration 
for  a  controlled  transaction  only  if— 

(i)  The  taxpayer  discloses  the  use  of 
the  method  by  attaching  an  appropriate 
disclosure  statement  to  the  timely  hied 
U.S.  income  tax  return  for  the  taxable 
year  of  the  controlled  transaction; 

(ii)  The  taxpayer  prepares 
contemporaneous  supporting 
documentation  setting  forth  the  specihc 
analysis  adopted,  an  analysis  of  why  the 
method  used  provides  the  most  accurate 
measure  of  an  arm’s  length  price,  and 
the  data  supporting  its  application;  and 

(iii)  The  taxpayer  fumisnes  to  the 
district  director  within  30  days  of  a 
written  request  the  documentation 
described  in  paragraph  (d)(2)(ii)  of  this 
section. 

(3)  Coordination  with  penalty 
provisions.  In  the  case  of  a  taxpayer  that 
uses  a  method  under  this  paragraph  (d), 
compliance  with  the  documentation  and 
disclosure  requirements  of  paragraph 
(d)(2)  of  this  section  will  not  in  itself  be 
sufficient  to  establish  reasonable  cause 
and  good  faith  under  section 
6662(e)(3)(B)  or  6664(c)(1)  and  the 
regulations  thereunder.  However,  the 
district  director  may  otherwise 
determine  that  the  taxpayer  acted  with 
reasonable  cause  and  good  faith. 

(e)  Special  rules  for  transfers  of 
intangible  property — (1)  Form  of 
consideration.  An  arm’s  length 
consideration  for  the  transfer  of 
intangible  property  must  be  in  a  form 
that  is  consistent  with  a  form  that  would 
be  adopted  in  transactions  between 
uncontrolled  taxpayers  under 
comparable  circumstances.  If  a 
transferee  of  an  intangible  pays  nominal 
or  no  consideration  and  the  transferor 
has  retained  a  substantial  interest  in  the 
property,  the  arm’s  length  consideration 
shall  be  in  the  form  of  a  royalty  unless 
a  different  form  is  demonstrably  more 
appropriate.  Paragraph  (e)(5)  of  this 
section  is  reserved  for  rules  regarding 
consideration  that  takes  the  form  of  a 
lump  sum  payment  for  an  intangible. 

(2)  Periodic  adjustments — (i)  General 
rule.  If  an  intangible  is  transferred  under 
'an  arrangement  that  covers  more  than 
one  year,  the  consideration  charged  in 
each  taxable  year  may  be  adjusted  to 
ensure  that  it  is  commensurate  with  the 
income  attributable  to  the  intangible. 
Adjustments  made  pursuant  to  this 
paragraph  (e)(2)  shall  be  consistent  with 
the  arm’s  length  standard  and  the 
provisions  of  §  1.482-lT.  In  determining 
whether  to  make  such  adjustments  in 


the  taxable  year  under  examination,  the 
district  director  may  consider  all 
relevant  facts  and  circumstances 
throughout  the  period  the  intangible  is 
used.  The  determination  in  an  earlier 
year  that  the  amount  charged  for  an 
intangible  was  arm’s  length  will  not 
preclude  the  district  director  in  a 
subsequent  taxable  year  horn  making  an 
adjustment  to  the  amount  charged  for 
the  intangible  in  the  subsequent  year. 

For  an  exception  to  this  rule  see 
paragraph  (e)(2)(ii)  of  this  section. 

(ii)  Exceptions— ^A)  Comparable 
uncontrolled  transactions.  No  allocation 
will  be  made  under  paragraph  (e)(2)(i)  of 
this  section  if  each  of  the  following  facts 
is  established — 

(1)  The  controlled  taxpayers  entered 
into  a  written  agreement  (controlled 
agreement)  that  provided  for  an  amount 
of  consideration  with  respect  to  each 
taxable  year  subject  to  such  agreement, 
such  consideration  was  an  arm’s  length 
amount  under  paragraph  (c)  of  this 
section  for  the  first  taxable  year  in 
which  substantial  periodic 
consideration  was  required  to  be  paid 
imder  the  agreement,  and  such 
agreement  remained  in  effect  for  the 
taxable  year  under  review. 

(2)  There  is  a  written  agreement 
setting  forth  the  terms  of  the  comparable 
uncontrolled  transacition  relied  upon  to 
establish  the  arm’s  length  consideration 
(uncontrolled  agreement),  which 
contained  no  provisions  that  would 
have  permitted  any  change  to  the 
amount  of  consideration,  a 
renegotiation,  or  a  termination  of  the 
agreement,  in  circumstances  comparable 
to  those  of  the  controlled  transaction  in 
the  taxable  year  under  review  (or  that 
contained  provisions  permitting  only 
specified,  non-contingent,  periodic 
changes  to  the  amount  of  consideration); 

(J)  The  controlled  agreement  was 
substantially  similar  to  the  uncontrolled 
agreement,  with  n)spect  to  the  time 
period  for  which  iX  is  effective  and  the 
provisions  described  in  paragraph 
(e)(2)(ii)(A)(2)  of  this  section. 

(4)  The  controlled  agreement  limited 
use  of  the  intangible  to  a  specified  field 
or  purpose  in  a  manner  that  was 
consistent  with  industry  practice  and 
any  such  limitation  in  the  vmcontrolled 
agreement. 

(5)  There  were  no  substantial  changes 
in  the  functions  performed  by  the 
controlled  transferee  since  the 
controlled  agreement  was  executed, 
except  changes  necessitated  by  events 
that  were  not  foreseeable. 

(6)  The  aggregate  profits  actually 
earned  or  the  aggregate  cost  savings 
actually  realized  by  the  controlled 
taxpayer  from  the  exploitation  of  the 
intangible  in  all  open  years  are  not  less 
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than  80%  nor  more  than  120%  of  the 
prospective  profits  or  cost  savings  that 
were  foreseeable  when  the 
comparability  of  the  imcontrolled 
agreement  was  established  imder 
paragraph  (c)(2)  of  this  section, 

(Bj  Methods  other  than  comparable 
uncontrolled  transaction.  No  allocation 
will  be  made  imder  paragraph  (e)(2)(i)  of 
this  section  if  each  of  the  facts  set  forth 
in  paragraphs  (e)(2)(ii)(B)  (2)  through  (4) 
ol  this  section  is  established. 

(2)  The  controlled  taxpayers  entered 
into  a  written  agreement  (controlled 
agreement)  that  provided  for  an  amount 
of  consideration  with  respect  to  each 
taxable  year  subject  to  such  agreement, 
and  such  agreement  remained  in  effect 
for  the  taxable  year  under  review. 

(2)  The  consideration  called  for  in  the 
controlled  agreement  was  an  arm’s 
length  amount  for  the  first  taxable  year 
in  which  substantial  periodic 
consideration  was  required  to  be  paid; 
the  arm’s  length  amount  was 
determined  under  any  method  other 
than  the  comparable  uncontrolled 
transaction  method;  relevant  supporting 
documentation  was  prepared 
contem.poraneously  with  the  execution 
of  the  controlled  agreement;  and  upon 
audit,  such  agreement  and 
documentation  is  furnished  by  the 
taxpayer  to  the  district  director  within 
30  days  of  a  written  request. 

(3)  There  have  been  no  substantial 
changes  in  the  functions  performed  by 
the  transferee  since  the  controlled 
agreement  was  executed,  except  changes 
required  by  events  that  were  not 
foreseeable. 

(4)  The  total  profits  actually  earned  or 
the  total  cost  savings  realized  by  the 
controlled  transferee  from  the 
exploitation  of  the  intangible  in  all  open 
years  are  not  less  than  80%  nor  more 
than  120%  of  the  prospective  profits  or 
cost  savings  that  were  foreseeable  when 
the  controlled  agreement  was  entered 
into. 

(3)  Development  of  an  intangible — (i) 
Identification  of  the  developer.  Except 
as  provided  in  §  1.482-2A(d)(4)  (cost 
sharing  provisions)  when  two  or  more 
members  of  a  controlled  group 
undertake  the  development  of  an 
intangible,  one  member  will  be  regarded 
as  the  developer  of  the  intangible,  and, 
therefore,  as  its  owner  for  purposes  of 
section  482.  The  other  participating 
members  will  be  regarded  as  assisters. 
Which  controlled  taxpayer  is  the 
developer  and  which  controlled 
taxpayers  are  assisters  will  be 
determined  under  all  the  facts  and 
circumstances.  In  making  this 
determination,  greatest  weight  must  be 
given  to  the  extent  to  which  each 
member  bears  the  direct  and  indirect 


costs  and  corresponding  risk  of 
developing  the  intangible,  and  makes 
available,  without  adequate 
compensation,  property  or  services 
likely  to  contribute  substantially  to 
developing  the  intangible.  A  controlled 
taxpayer  will  be  treated  as  bearing  the 
costs  of  development  only  if  it  is  legally 
bound  before  the  costs  are  incurred  to 
bear  the  costs  without  regard  to  the 
success  of  the  project.  The 
determination  of  whether  a  controlled 
taxpayer  bears  the  risks  of  development 
will  be  made  imder  the  analysis  of 
§  1.482-lT(c)(3)(ii).  For  this  purpose, 
the  risk  to  be  borne  with  respect  to 
development  activity  is  the  possibility 
that  such  activity  will  not  result  in  the 
production  of  intangible  property  or  that 
the  intangible  property  produced  will 
not  be  of  sufficient  value  to  allow  for  the 
recovery  of  the  costs  of  developing  it. 
Other  factors  that  may  be  relevant  in 
determining  which  controlled  taxpayer  ’ 
is  the  developer  include  the  location  of 
the  development  activities,  the 
capability  of  each  controlled  taxpayer  to 
carry  on  the  project  independently,  the 
extent  to  which  each  controlled 
taxpayer  controls  the  project,  and  the 
actual  conduct  of  the  controlled 
taxpayers. 

(ii)  Allocations  with  respect  to 
transfers  by  the  developer.  If  the 
developer  of  an  intangible  makes  the 
intangible  available  to  another 
controlled  taxpayer  (including  any 
assister),  the  district  director  may  make 
an  allocation  with  respect  to  that 
transfer  to  reflect  an  arm’s  length 
consideration  for  the  intangible. 

(iii)  Allocations  with  respect  to 
assistance  provided  to  the  developer. 
The  district  director  may  make 
allocations  to  reflect  arm’s  length 
consideration  for  assistance  provided  to 
the  developer  by  another  controlled 
taxpayer  in  connection  with  the 
development  of  an  intangible.  Such 
assistance  may  include  loans,  services, 
or  the  use  of  tangible  or  intangible 
property.  The  amount  of  any  allocation 
required  with  respect  to  that  assistance 
must  be  determined  in  accordance  with 
the  applicable  rules  under  section  482. 
For  example,  if  one  member  of  a 
controlled  group  allows  another 
member  of  the  group  to  use  tangible 
property,  such  as  laboratory  equipment, 
in  connection  with  the  latter’s 
development  of  an  intangible,  any 
allocations  with  respect  to  the 
developer’s  use  of  the  tangible  property 
will  be  determined  under  §  1.482-2A(c). 

(iv)  Examples.  The  following 
examples  illustrate  the  principles  of  this 
paragraph  (e)(3).  In  all  these  examples, 
it  is  assumed  that  X  and  Y  are  members 


of  the  same  group  of  controlled 
taxpayers. 

Example  1.  X,  at  the  request  of  Y, 
undertakes  to  develop  a  new  machine  that 
will  function  effectively  in  the  climate  in 
which  Y’s  factory  is  located.  Y  agrees  in 
writing  before  X  incurs  any  costs  to  bear  all 
the  direct  and  indirect  costs  of  the  project 
whether  or  not  X  successfully  develops  the 
machine.  X  does  not  make  any  of  its  own 
property  available  for  use  in  connection  with 
the  project  without  adequate  compensation. 
The  machine  is  success^lly  developed  and 
X  provides  to  Y  the  process  necessary  to 
produce  it.  Y  is  considered  the  developer  of 
the  process  and,  therefore,  shall  not  be 
treated  as  having  obtained  it  in  a  transfer 
subject  to  the  rules  of  §  1.482-4T.  The  district 
director  may  make  appropriate  allocations 
with  respect  to  assistance  rendered  by  X.  The 
district  director  also  may  treat  any  use  of  the 
process  by  X  as  a  transfer  by  Y  that  is  subject 
to  the  rules  of  §  1.482-4T  and  make 
allocations  with  respect  to  that  transfer. 

Example  2.  The  facts  are  the  same  as  in 
Example  1,  except  that  Y  agrees  to  bear  the 
costs  only  if  the  machine  is  successfully 
developed.  X  is  considered  the  developer  and 
Y  is  regarded  as  having  obtained  the  process 
in  a  transfer  subject  to  ihe  rules  of  §  1.482- 
4T.  Therefore,  the  district  director  may  make 
allocations  to  reflect  an  arm's  length 
consideration  for  the  transfer  of  the  process. 

Example  3.  X  undertakes  to  develop  a  new 
chemical  product  M  in  its  research  and 
development  department  and  incurs  direct 
and  indirect  costs  of  $1  million  per  year  in 
1994, 1995,  and  1996.  X  employs  the  formula 
for  compound  N  which  it  developed  and 
owns.  The  value  of  the  use  of  the  formula  for 
compound  N  in  connection  with  the  project 
is  $750,000.  In  1995,  four  chemists  employed 
by  Y  spend  six  months  working  on  the 
project  in  X’s  laboratory.  The  salary  and 
other  expenses  connected  with  the  chemists’ 
activities  during  that  period  total  $200,000 
and  are  paid  by  Y  without  charge  to  X.  In 
1996,  product  M  is  perfected  and  Y  obtains 
patents  on  its  formula.  X  is  considered  the 
developer  of  product  M  because,  among  other 
things,  it  bore  the  greatest  share  of  the  costs 
and  risks  incurred  in  connection  with  the 
project  and  made  available  valuable  property 
(the  formula  for  compound  N).  The  formula 
for  product  M  is  deemed  to  have  been 
transferred  to  Y  in  1996  by  virtue  of  Y’s 
obtaining  patent  rights  to  product  M.  The 
district  director  may  make  allocations  in  that 
year  to  reflect  arm’s  length  consideration  for 
the  transfer.  The  district  director  also  may 
make  allocations  in  1995  with  respect  to  the 
assistance  rendered  by  Y.  If  the  district 
director  does  not  make  an  allocation  for  1995 
with  respect  to  the  services  of  the  chemists 
in  accordance  with  the  provisions  of  §  1.482- 
2(b)  of  this  section,  the  district  director  may 
treat  the  amount  of  an  arm’s  length 
consideration  as  a  loan  to  X  from  Y. 

Example  4.  X,  a  foreign  producer  of  cheese, 
markets  its  cheese  in  countries  other  than  the 
United  States  under  the  trade  name  DR.  X 
owns  all  worldwide  rights  to  this  name.  The 
name  is  widely  known  and  is  valuable 
outside  the  United  States  but  is  not  known 
within  the  United  States.  In  1995,  X  decides 
to  enter  the  U.S.  market  and  organizes  U.S. 
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subsidiary  Y  to  be  its  U.S.  distributor  and  to 
supervise  the  advertising  and  other 
marketing  efforts  that  will  be  required  to 
develop  the  name  DR  in  the  United  States. 

Y  incius  $5,000,000  of  expenses  promoting 
the  name  DR  in  that  year  for  which  it  is  not 
reimbursed  by  X.  Y  is  considered  the 
developer  of  the  enhanced  U.S.  rights  to  the 
trade  name 

(4)  Consideration  not  artificially 
limited.  The  arm’s  length  consideration 
for  the  controlled  transfer  of  an 
intangible  is  not  limited  by  the 
consideration  paid  in  any  uncontrolled 
transactions  that  do  not  meet  the 
requirements  of  the  comparable 
uncontrolled  transaction  method 
described  in  paragraph  (c)  of  this 
section.  Similarly,  the  arm’s  length 
consideration  for  an  intangible  is  not 
limited  by  the  prevailing  rates  of 
consideration  paid  for  the  use  or 
transfer  of  intangibles  within  the  same 
or  similar  industry. 

(5)  Lump  sum  payments.  [Reserved] 

f  1 .482-5T  Comparable  profits  method. 

(a)  In  general.  The  comparable  profits 
method  determines  the  arm’s  length 
consideration  for  a  controlled  transfer  of 
property  by  referring  to  objective 
measures  of  profitability  (profit  level 
indicators)  derived  from  uncontrolled 
taxpayers  that  engage  in  similar 
business  activities  with  other 
uncontrolled  taxpayers  under 
comparable  circumstances  (comparable 
parties).  An  arm’s  length  range  of  results 
is  determined  based  upon  the  amounts 
of  profit  that  the  tested  party  (as  defined 
in  paragraph  (d)  of  this  section)  would 
have  earned  if  its  profit  level  indicators 
were  equivalent  to  those  of  the 
uncontrolled  taxpayers  (constructive 
operating  profit).  For  purposes  of 
applying  the  best  method  rule  of 

§  1.482-lT(b)(2)(iii)(A),  the  comparable 
profits  method  ordinarily  will  provide 
an  accurate  measure  of  an  arm’s  length 
result  unless  the  tested  party,  in 
connection  with  the  controlled 
transaction,  uses  valuable,  non-routine 
intangibles  that  it — 

(1)  Acquired  from  uncontrolled 
taxpayers  and  with  respect  to  which  it 
bears  significant  risks  and  possesses  the 
right  to  significant  economic  benefits;  or 

(2)  Developed  itself. 

(b)  Tested  party — (1)  In  general.  For 
purposes  of  this  section,  the  tested  party 
ordinarily  will  be  the  participant  in  the 
controlled  transaction  that  does  not  use 
valuable,  non-routine  intangibles  that  it 
either  acquired  from  uncontrolled 
taxpayers  and  with  respect  to  which  it 
bears  significant  risks  and  possesses  the 
right  to  significant  economic  benefits  or 
developed  itself.  'The  tested  party  need 
not  be  the  taxpayer  under  examination. 


(2)  Determination  by  industry 
segment.  Ordinarily,  the  comparable 
profit  method  should  be  applied 
separately  to  each  "indusfry  segment” 
of  the  tested  party,  as  that  term  is 
defined  in  §  1.6038A-3(c)(7),  provided 
that  the  operating  profit  and  related 
assets  and  liabilities  for  each  such 
industry  segment  can  be  determined 
reliably  for  the  tested  party  and  the 
comparable  parties. 

(3)  Adjustments  for  tested  party.  The 
tested  party’s  operating  income  must  be 
adjusts  to  reflect  all  other  allocations 
under  section  482,  other  than 
adjustments  pursuant  to  this  section. 

(c)  Selection  of  comparable  parties — 
(1)  Comparability.  'The  comparable 
profits  method  measures  the  total  return 
on  the  business  activities  of  a  tested 
party.  Therefore,  the  controlled  and 
uncontrolled  taxpayers  need  be  only 
broadly  similar,  and  significant  product 
diversity  and  some  functional  diversity 
between  the  controlled  and 
uncontrolled  transactions  is  acceptable. 
However,  the  greater  the  similarity 
between  the  tested  party  and  the 
comparable  party,  the  more  reliable  is 
the  measure  of  an  arm’s  length  result 
under  this  method.  Thus,  if  reliable  data 
relating  to  comparable  parties  that 
operate  within  the  same  industry 
segment  as  the  tested  party  is  available, 
such  data  should  be  employed  for 
purposes  of  the  application  of  this 
method.  The  degree  of  comparability 
between  the  tested  party  and  the 
comparable  parties  will  afreet  the  size  of 
the  arm’s  length  range,  as  described  in 
paragraph  (d)(2)  of  this  section. 

(2)  Adjustments  to  comparable 
parties.  Adjustments  may  be  made  to 
the  profit  level  indicators  of  the 
comparable  parties  to  improve 
consistency  and  to  achieve  greater 
similarity  between  such  comparable 
parties  and  the  tested  party.  For 
example,  material  items  reflected  in  the 
profit  level  indicators  of  the 
uncontrolled  transactions  should  bo 
measured  on  a  basis  consistent  with  the 
accounting  treatment  used  by  the  tested 
party.  Accounting  reclassifications  may 
be  required  to  more  accurately  and 
consistently  relate  the  level  of  operating 
profit  to  the  level  of  investment  before 
determining  profit  level  indicators  for 
the  uncontrolled  taxpayer.  Similarly, 
adjustments  may  be  made  to  the  actual 
operating  profits  earned  and  operating 
assets  employed  by  the  comparable 
parties  to  account  for  material 
differences  between  the  controlled  and 
uncontrolled  transactions  in  terms  of 
the  functions  performed  and  risks 
assumed  by  the  respective  taxpayers,  or 
any  other  facts  that  materially  affect 
profitability,  but  only  to  the  extent  that 


such  adjustments  have  a  definite  and 
reasonably  ascertainable  effect  on 
operating  profit.  If  the  assets  of  a 
comparable  party  are  adjusted,  the 
comparable  party’s  operating  income 
must  also  be  adjusted  before  computing 
a  profit  level  indicator  in  order  to  reflect 
the  income  and  expense  attributable  to 
the  adjusted  assets.  The  adjustments 
described  in  this  paragraph  must  be 
made  in  order  to  determine  the  arm’s 
length  range  under  paragraph  (d)(2)(i)  of 
this  section.  If  these  adjustments  are  not 
made,  then  paragraph  (d)(2)(ii)  of  this 
section  applies. 

(d)  Determination  of  arm’s  length 
result — (1)  In  geneml.  A  controlled 
transaction  will  be  considered  arm’s 
length  under  this  method  if  the  tested 
party’s  reported  operating  profits  are 
within  the  arm’s  length  range  consisting 
of  a  range  of  constructive  operating 
profits  derived  from  comparable  parties. 
Constructive  operating  profits  are 
calculated  by  applying  profit  level 
indicators  derived  from  the  comparable 
parties  to  the  tested  party’s  financial 
data  for  the  time  period  to  which  the 
profit  level  indicators  are  attributable. 
For  purposes  of  the  comparable  profits, 
each  arm’s  length  range  will  be 
established  with  constructive  operating 

f>rofits  calculated  by  using  one  profit 
evel  indicator.  Ordinarily,  the  profit 
level  indicators  should  be  derived  from 
a  sufficient  number  of  years  to 
reasonably  measure  returns  that  accrue 
to  uncontrolled  taxpayers  with  risk 
characteristics  similar  to  those  of  the 
tested  party.  Generally  such  a  period 
should  encompass  at  least  the  taxable 
year  under  review  and  the  preceding 
two  taxable  years. 

(2)  Arm’s  length  range.  As  described 
in  this  paragraph  (d)(2),  the  degree  of 
comparability  between  the  tested  party 
and  the  comparable  parties,  and  the 
adjustments  made  to  the  data  of  the 
comparable  parties,  will  affect  the  size 
of  the  arm’s  length  range  under  the 
comparable  profits  method.  For  rules 
governing  the  appropriate  adjustment 
where  reported  operating  profit  is 
outside  the  arm’s  length  range,  see 
§1.482-lT(d)(2)(i)(C). 

(i)  If  the  comparability  standards  set 
forth  in  paragraph  (c)  of  this  section  are 
met  and  appropriate  adjustments  under 
paragraph  (c)(2)  are  made,  then  the 
arm’s  length  range  will  include  all  the 
constructive  operating  profits  derived 
from  the  comparable  parties. 

(ii)  If  the  arm’s  len^  range  is  not 
determined  as  described  in  paragraph 
(d)(2)(i)  of  this  section,  then  the  arm’s 
length  range  ordinarily  will  consist  of 
the  interquartile  range  from  the  25th  to 
the  75th  percentile  of  the  constructive 
operating  profits  derived  from  the  profit 
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level  indicators  of  the  comparable 
parties.  If  other  statistical  techniques 
and  criteria  can  be  validly  applied,  they 
may  be  used  instead  of  the  interquartile 
range  to  define  the  arm’s  length  range. 
However,  an  arm’s  length  range  cannot 
not  be  determined  under  this  paragraph 
(d)(2](ii)  unless  there  are  at  least  four 
comparable  parties. 

(ej  Profit  level  indicators.  Profit  level 
indicators  are  financial  ratios  that 
measure  the  relationships  among 
profits,  costs  inciirred  and  resources 
employed.  A  variety  of  profit  level 
indicators  can  be  calculated  in  any 
given  case.  The  selection  of  appropriate 
profit  level  indicators  depends  upon  a 
number  of  factors,  including  the  nature 
of  the  activities  of  the  tested  party,  the 
reliability  of  the  available  data  with 
respect  to  comparable  uncontrolled 
taxpayers,  and  the  extent  to  which  a 
particular  profit  level  indicator  is  likely 
to  produce  a  reasonable  determination 
of  the  income  that  the  tested  party 
would  have  earned  had  it  dealt  with 
controlled  taxpayers  at  arm’s  length, 
taking  into  account  all  of  the  facts  and 
circumstances  of  the  particular  case 
under  review.  Profit  level  indicators  that 
may  provide  a  reliable  basis  for 
comparing  operating  profits  of  similar 
controlled  and  uncontrolled  taxpayers 
include  the  following — 

(1)  Rate  of  return  on  capital 
employed.  The  rate  of  retvun  on  capital 
employed  is  the  ratio  of  operating  profit 
to  operating  assets.  The  rate  of  return  on 
capital  employed  ordinarily  will 
provide  an  acceptable  profit  level 
indicator  if  the  tested  party  has 
substantial  fixed  assets  or  working 
capital  that  plays  a  significant  role  in 
generating  operating  profit. 

(2)  Financial  ratios.  Financial  ratios 
Me  defined  by  relationships  between 
profit  and  costs  or  sales  revenue.  Since 
financial  ratios  do  not  directly  relate 
operating  profit  to  the  level  of 
investment  and  risk  in  a  trade  or 
business,  more  stringent  compMahility 
is  ordinarily  required  than  when  a  rate 
of  return  on  capital  is  used  as  a  profit 
level  indicator.  Financial  ratios  that  may 
be  appropriate  include  the  following — 

(i)  Ratio  of  operating  profit  to  sales; 
and 

(ii)  Ratio  of  gross  profit  to  operating 
expenses.  This  ratio  is  ordinarily  an 
acceptable  profit  level  indicator  if  the 
composition  of  operating  expenses  for 
the  tested  party  and  the  compMable 
parties  are  substantially  the  same. 

(3)  Other  profit  level  indicators.  Other 
profit  level  indicators  not  described  in 
this  paragraph  (e)  may  be  used.  Such 
other  measures  should  be  used  only 
when  they  provide  reasonable 
indications  of  the  income  that  the  tested 


party  would  have  earned  had  it  dealt 
with  controlled  taxpayers  at  arm’s 
length. 

(IJ  Definitions.  The  definitions  set 
forth  in  paragraphs  (f)(1)  through  (7)  of 
this  section  apply  for  purposes  of  this 
section. 

(1)  Sales  revenue.  "Sales  revenue’’ 
means  the  amoxmt  of  total  receipts  from 
sale  of  goods  and  the  providing  of 
services,  less  discounts  and  returns. 
Accounting  principles  and  conventions 
that  are  generally  accepted  in  the  trade 
or  industry  of  the  controlled  taxpayer 
under  review  must  be  used. 

(2)  Gross  profit.  "Gross  profit’’  means 
sales  revenue  less  cost  of  goods  sold. 

(3)  Operating  expenses.  "Operating 
expenses’’  includes  all  expenses  not 
included  in  cost  of  goods  sold  except  for 
interest  expense,  foreign  income  taxes 
(as  defined  in  §  1.901-2(a)),  and 
domestic  income  taxes.  Operating 
expenses  ordinarily  include  expenses 
associated  with  advertising,  promotion, 
sales,  mMketing,  WMehousing  and 
distribution,  administration,  and  a 
reasonable  allowance  for  depreciation 
and  amortization. 

(4)  Operating  profit.  "Operating 
profit’’  means  gross  profit  less  operating 
expenses.  Operating  profit  includes  all 
income  derived  fix>m  the  industry 
segment  being  tested  by  the  compMahle 
profits  method,  but  does  not  include 
interest  and  dividends,  income  derived 
from  activities  not  being  tested  by  this 
method,  or  extraordinary  gains  and 
losses  that  do  not  relate  to  the 
continuing  operations  of  the  tested 
party. 

(5)  Reported  operating  profit. 
"Reported  operating  profit’’  means  the 
operating  profit  of  the  tested  party 
reflected  on  a  timely  U.S.  income  tax 
return.  If  the  tested  party  files  a  U.S. 
income  tax  return,  its  operating  profit  is 
considered  reflected  on  a  U.S.  income 
tax  return  if  the  calculation  of  taxable 
income  on  its  return  for  the  taxable  year 
takes  into  accoimt  the  income 
attributable  to  the  controlled  transaction 
under  review.  If  the  tested  party  does 
not  file  a  U.S.  income  tax  retium,  its 
operating  profit  is  considered  reflected 
on  a  U.S.  income  tax  return  in  any 
taxable  yeM  for  which  income 
attributable  to  the  controlled  transaction 
under  review  affects  the  calculation  of 
the  U.S.  taxable  income  of  any  other 
member  of  the  same  controlled  group. 
Where  the  constructive  operating  profit 
of  the  tested  party  is  determined  i^m 
profit  level  indicators  derived  from 
financial  statements  or  other  accounting 
records  and  reports  of  the  comparable 
parties,  adjustments  may  be  made  to  the 
reported  operating  profit  of  the  tested 
party  as  may  be  required  to  account  for 


the  material  difierences  between  the 
tested  party’s  operating  profit  reported 
for  U.S.  income  tax  purposes  and  the 
tested  party’s  operating  profit  for 
financial  statement  purposes. 

(6)  Operating  assets.  ^‘Operating 
assets’’  means  the  value  of  all  assets 
used  in  the  relevant  industry  segment  of 
the  tested  party,  including  fixed  assets 
and  current  assets  (such  as  cash,  cash 
equivalents,  accounts  receivable,  and 
inventories).  *1116  term  does  not  include 
investments  in  subsidiaries,  excess  cash, 
and  portfolio  investments.  Operating 
assets  may  be  measrired  by  their  net 
book  value  or  by  their  fair  mMket  value, 
provided  that  the  same  method  is 
consistently  applied  to  the  tested  party 
and  the  comparable  parties,  and 
consistently  applied  from  yeM  to  yeM. 
Operating  assets  must  be  measured  by 
the  average  of  the  values  for  the 
beginning  of  the  yeM  and  the  end  of  the 
year.  It  may  be  necessary  to  take  into 
account  recent  acquisitions,  leased 
assets,  routine  intangibles  that  have 
been  purchased  or  self-developed, 
currency  fluctuations,  and  other  assets 
or  liabilities  of  the  taxpayer  that  may 
not  be  explicitly  recorded  in  the 
financial  statements  of  the  controlled  or 
uncontrolled  taxpayer.  Appropriate 
adjustments  must  be  made  to  ensure 
that  the  operating  assets  of  the 
controlled  and  imcontrolled  taxpayer 
Me  measured  on  a  consistent  basis.  For 
example,  non-interest  beMing  liabilities, 
such  as  accoimts  payable,  payroll 
liabilities,  and  taxes  payable,  that  are 
related  directly  to  the  regulM  and 
recvuring  operations  of  the  trade  or 
business,  would  he  required  to  be 
deducted  frnm  operating  assets,  if 
differences  in  such  liabilities  are 
material. 

(g)  Examples.  The  following  examples 
illustrate  the  application  of  this  section. 

Example  1 — Transfer  of  tangible  property 
resulting  in  no  adjustment,  (i)  Foreign  Parent 
(FP)  is  a  publicly  traded  foreign  corporation 
with  a  U.S.  subsidiary  (USS)  that  is  under 
audit  for  its  1994  taxable  year.  FP 
manufactiues  a  consvuner  product  for 
worldwide  distribution.  USS  imports  the 
assembled  product  and  distributes  it  within 
the  United  States  at  the  wholesale  level 
under  the  FP  name. 

(ii)  FP  does  not  allow  uncontrolled 
taxpayers  to  distribute  the  product.  Similar 
products  are  produced  by  other  companies 
but  none  of  them  are  sold  to  uncontrolled 
taxpayers  or  to  uncontrolled  distributors. 

(iii) (A)  The  district  director  decides  to 
apply  the  comparable  profits  method  to 
determine  an  arm’s  length  result  for  the 
transactions  between  USS  and  FP.  Because 
USS  does  not  own  any  valuable,  non-routine 
intangibles,  the  district  director  selects  USS 
IS  the  tested  party.  In  applying  this  method 
to  test  whether  the  consideration  paid  by 
USS  for  tangible  property  was  at  arm’s 
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length,  it  is  necessary  to  determine  whether 
USS's  operating  profit  is  within  the  arm’s 
length  range.  The  district  director  reviews  the 


financial  reports  of  USS  for  the  taxable  year 


and  the  two  preceding  taxable  years.  For  the 
taxable  years  1992  through  1994,  USS  shows 
the  following  remits: 


Operating  assets . 

Sales . 

Cost  ol  goods  sold . 

Purctwses  from  FP 

Other . . 

Operating  «9>enses  — 
Operating  proM _ 


1992 

1993 

1994 

Average 

$310,000 

$310,000 

$310,000 

$310,000 

500,000 

560,000 

500,000 

520,000 

393,000 

412,400 

400,000 

401,800 

350,000 

365,000 

350,000 

355,000 

43,000 

47,400 

50,000 

46,800 

80,000 

110,000 

104,600 

98,200 

27,000 

37,600 

(4,600) 

20,000 

(B)  The  data  firom  USS  in  paragraph  (iiiXA) 
of  this  Example  1,  averaged  over  three  years, 
results  in  a  ratio  of  operating  profit  to 
operating  assets  (OP/OA)  of  6.5%. 

(iv)  To  identify  comparable  parties,  the 
district  director  seeks  data  from  independent 
operators  of  wholesale  distribution 
businesses.  These  companies  are  further 
narrowed  to  select  companies  in  the  same 
industry  segment  that  perform  similar 
functions  and  assume  broadly  similar  risks  to 
USS.  Because  USS  has  working  capital  that 
plays  a  significant  role  in  generating 
operating  profit  and  because  appropriate 
adjustments  can  be  made  to  measure  the 
unrelated  distributor's  assets  consistently 
with  those  of  USS,  the  district  director 
determines  that  the  rate  of  return  on  capital 
employed  will  be  the  profit  level  indicator. 
An  analysis  of  the  information  available  on 
these  taxpayers  shows  that  their  ratios  are 


fairly  stable  when  at  least  three  years  are 
included  in  the  average.  Calculating  the 
average  ratio  of  operating  profit  to  operating 
assets  for  each  of  the  uacontrolied 
distributors  and  applying  each  ratio  to  USS 
would  lead  to  the  following  constructive 
operating  profit  (COP)  for  USS: 


Unrelated  distributor 

OP/OA 

(per¬ 

cent) 

USS  COP 

A 

8.0 

$24,800 

72,230 

52,390 

24,800 

35,650 

19,530 

16,430 

8,370 

26,350 

23,250 

B  _ _ _ _ 

23.3 

n . 

16.9 

D  . 

F . 

8.0 

11.5 

F  . 

6.3 

5.3 

2.7 

1 

8.5 

j . 

7.5 

(v)  The  products  sold  by  the  distributors 
are  not  similar  enough  to  allow  for  the  range 
described  in  paragraph  (d)(2Kii)  of  this 
section.  Accordingly,  the  arm’s  length  range 
is  limited  to  the  constructive  operating 
profits  that  fall  within  the  interquartile  range 
of  results.  Accordingly,  the  arm’s  length 
range  consists  of  the  results  ranging  ^m 
$19,530  to  $35,650.  USS’s  average  reported 
operating  profit  of  $20,000  is  within  this 
range.  Therefore,  the  district  director 
determines  that  no  allocation  should  be  made 
to  adjust  USS’s  operating  income  even 
though  its  operating  income  for  1994  shows 
a  loss  of  $4,600. 

Example  2 — Tmnsfer  of  tangible  property 
resulting  in  adjustment  (i)  The  facts  are  the 
same  as  in  Example  1  except  that  USS 
reported  the  following  income  and  expenses: 


1992 

1993 

1994 

Average 

$310,000 

500,000 

370,000 

320,000 

50,000 

110,000 

20,000 

$310,000 

560,000 

460,000 

410,000 

50,000 

110,000 

(10,000) 

$310,000 

500,000 

400,000 

350.000 

50,000 

110,000 

(10,000) 

$310,000 

520,000 

410,000 

360,000 

50,000 

110,000 

0 

Cost  o(  goods  sold .  . 

Purcbaset  from  FP . . . . . . . . . . 

Other . .  .  . 

ODeratmq  excenses . . .  . 

Operating  profit . . . .  . . . 

(ii)  Applying  the  data  in  paragraph  (i)  of 
this  Example  2,  the  ratio  described  in 
Example  3  would  now  produce  the  ratio  of 
operating  profit  to  operating  assets  of  0%. 

(iii)  The  aim’s  length  range  remains  the 
interquartile  range  of  constructive  operating 
profits  derived  in  Example  1:  $19,530  to 
$35,650.  Since  USS’  average  operating  profit 
for  the  years  1992  through  1994  ($0)  falls 
outside  the  arm’s  length  range,  USS’  income 
for  1994  is  increased  to  the  median  of  the 
range,  $24,800. 


Example  3 — Transfer  of  intangible  to 
offshore  manufacturer,  (i)  DevCo  is  a  U.S. 
developer,  producer  and  marketer  of  widgets. 
DevCo  develops  a  new  "high  tech  widget’’ 
(htw)  which  it  manufacturers  at  its  foreign 
subsidiary  ManuCo  located  in  Coimtiy  H. 

,  ManuCo  sells  the  htw  to  MarkCo  (a  U.S. 
subsidiary  of  DevCo)  for  distribution  and 
marketing  in  the  United  States.  The  taxable 
year  1994  is  under  audit,  and  the  district 
director  examines  whether  the  royalty  rate  of 
5  percent  paid  by  ManuCo  to  DevCo  is  an 


arm’s  length  consideration  for  the  htw 
technology.  No  comparable  uncontrolled 
transactions  are  available.  Because  ManuCo 
did  not  use  any  valuable  non-routine 
intangible  that  it  acquired  fiom  uncontrolled 
taxpayers  or  that  it  developed,  the  district 
director  applies  the  comparable  profit 
method  to  determine  whether  the  operating 
income  of  ManuCo  is  within  the  arm’s  length 
range.  ManuCo’s  financial  data  fiom  1992- 
1994  is  as  follows: 
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(ii)  Two  ratios  derived  from  the  data  in 
paragraph  [i]  of  this  Example  3  produce  the 
following  results: 

Percent 

Operating  Profit/Sales  (OP/ 

Operating  Profit/Assets 
(OP/OA) .  86.0 

(iii)  In  order  to  compare  ManuCo's  results 
with  those  of  other  comparable  companies, 
the  district  director  analyzes  companies 
performing  similar  functions  and  assuming 
similar  risks.  The  district  director  determines 
that  the  price  that  ManuCo  charged  to 
MarkCo  for  the  htw’s  is  an  arm's  length  price 
under  §  1.482-3T(b).  No  information  on 
uncontrolled  taxpayers  in  country  H  that 
perform  similar  frinctions  is  available.  The 
search  is  broadened  for  companies 
performing  the  most  similar  functions  in  the 
most  similar  markets.  The  district  director 
determines  that  data  available  in  countries  M 
and  N  provides  the  best  match  of  companies- 
in  a  similar  market  performing  similar 
functions  and  assuming  similar  risks. 

(iv)  Applying  the  provisions  of  paragraph 
(c)  of  this  section  to  Tinancial  information 
from  the  set  of  country  M  and  N  companies 
provides  an  interquartile  range  of 
constructive  operating  profits  from  $3,000  to 
$4,500,  with  a  median  of  $3,750.  ManuCo’s 
average  reported  operating  profit  few  the  years 

992  through  1994  of  $21,500  falls  outside 
he  arm's  length  range,  and  an  adjustment  to 
increase  the  royalties  that  ManuCo  paid  is 
made  equal  to  $17,800  (the  difference 
between  $21 ,500  and  the  median  of  the  arm's 
length  range  $3,700). 

§  1 .482-6T  Profit  split  method. 

[Reserved] 

§  1 .482-7T  Cost  sharing.  [Reserved] 

PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  3.  The  authority  citation  for  part 
602  continues  to  read  as  follows; 
Authority:  26  U.S.C.  7805. 

Par  4.  Section  602.101(c)  is  amended 
by  adding  the  following  citations  to  the 
table  to  read  as  follows; 

§  602.1 01  OMB  Control  Numbers. 
***** 


(c)  *  *  * 


CFR  part  or  section  where  WenWied 
and  described 

Current 
OMB  control 
nun^er 

1.482-1T . . . 

1545-1298 

1  4a?-3T  . 

• 

1545-1298 

I.482-4T  . . . . . 

*  1545-1298 

***** 

Shirley  O.  Peteisoa, 

Commissioner  of  Internal  Revenue. 

Approved:  January  11, 1993. 

Alan  ).  Wilensky, 

Acting  Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  93-1109  Piled  1-13-93;  2:10  pm| 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

32  CFR  Part  397 
[DoD  Directive  5330.3] 

Defense  Printing  Service  (DPS) 

AGENCY:  Office  of  the  Secretary,  DoD. 
ACTION:  Final  rule. 

SUMMARY:  This  part  establishes  the 
Defense  Printing  Service  (DPS)  within 
the  Department  of  the  Navy  as  the 
consolidated  organization  for  printing 
and  duplicating  activities  in  the 
Department  of  Defense,  excluding 
intelligence  and  tactical  activities  and 
National  Guard  and  Reserve 
organizations.  It  also  designates  the 
Secretary  of  the  Navy  as  the  single 
manager  for  the  operation  of  the  DPS 
and  assigns  responsibilities,  functions, 
and  relationships  relating  thereto. 
EFFECTIVE  DATE:  January  7. 1993. 

FOR  FURTHER  mFORMATiON  CONTACT:  Mr. 
H.  Gioia,  703-695-4281. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  32  CFR  Part  397 

Organization  and  functions 
(Government  agencies). 

Accordingly,  title  32,  chapter  I, 
subchapter  R  is  amended  to  add  part 
397  to  read  as  follows; 

PART  397— DEFENSE  PRINTING 
SERVICE  (DPS) 

Sec. 

397.1  Purpose 

397.2  Applicability. 

397.3  Responsibilities  and  functions. 

397.4  Relationships. 

Authority:  10  U.S.C.  131. 

§397.1  Purpose. 

Pursuant  to  the  authority  vested  in  the 
Secretary  of  Defense  under  10  U.S.C., 
this  part: 

(a)  Establishes  the  DPS  within  the 
Department  of  the  Navy  as  the 
consolidated  organization  for  printing 
and  duplicating  activities  in  the 
Department  of  Defense,  excluding 
intelligence  and  tactical  activities  and 
National  Guard  and  Reserve 
organizations. 


(b)  Designates  the  Secretary  of  the 
Navy  as  the  single  manamr  ^  die 
operation  of  the  DPS  and  assigns 
responsibilities,  functions,  and 
relationships,  as  prescribed  herein. 

§397E  Applicability. 

Hiis  part  applies  to  the  Office  of  the 
Secretary 'of  Defense  (OSD),  the  Military 
Departments,  the  Chairman  of  the  Joint 
Chiefs  of  Staff  and  the  Joint  Staff,  toe 
Unified  and  Specified  (Dommands,  the 
Inspector  General  of  the  Department  of 
Defense,  the  £)efense  Agencies,  and  toe 
DoD  Field  Activities  (hereafter  referred 
to  collectively  as  "the  D<^ 
Components”). 

§  397.3  ResponaibUitiss  and  functions. 

(a)  The  Director  of  Administration 
and  Management.  Office  of  the  Secretary 
of  Defense,  shall: 

(1)  Have  principal  OSD  staff 
responsibility  for  the  activities  of  the 
DPS  and  provide  policy  guidance 
regarding  the  operation  and 
management  of  printing  and  duplicating 
services  in  the  Department  of  Defense. 

(2)  Chair  the  DoD  Printing  and 
Duplicating  Services  Oversight  Group, 
composed  of  senior-level 
representatives  of  the  Secretaries  of  the 
Military  Departments:  Assistant 
Secretary  of  Defense  for  Command. 
Control,  Communications,  and 
Intelligence:  and  Comptroller  of  the 
Department  of  Defense.  Other  DoD 
officials  may  be  invited  to  participate,  as 
required. 

(3)  Represent  the  Department  of 
Defense  on  printing  and  duplicating 
policy  matters  with  the  Joint  Committee 
on  Printing  (JCP),  (kivemment  Printing 
Office  (GPO),  Office  of  Management  and 
Budget  (OMB),  and  other  (Ovemment 
Agencies. 

(b)  The  Secretary  of  the  Navy  is 
designated  as  the  single  manager  for  all 
DoD  printing,  both  for  the  operation  of 
DoD  in-house  printing  and  duplicating 
facilities  and  for  the  departmental 
printing  procurement  functions.  In  this 
capacity,  the  Secretary  of  the  Navy 
shall: 

(1)  Appoint  a  Director  of  the  DPS  to 
manage  and  operate  the  DPS  and  all 
assigned  resources,  who  shall  be  under 
the  Secretary  of  the  Navy’s  authority, 
direction,  and  control. 

(2)  Provide  guidance  to  the  EKrector  of 
the  DPS  regarding  the  management  of 
the  DPS  and  its  relationships  with  other 
commands,  organizations,  and  activities 
within  the  Navy,  as  well  as  with  other 
DoD  Components  and  Government 
Agencies. 

(3)  Finance  the  operations  of  the  DPS 
undm  the  Printing  and  Publications 
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Services  business  area  of  the  Defense 
Business  Operations  Fund. 

(4)  Ensure  that  the  Director,  DPS. 
shall: 

(i)  Organize,  direct,  and  manage  the 
DPS  and  all  its  assigned  resources; 
produce  or  procure  printing  services: 
and  administer,  supervise,  and  control 
all  assigned  programs,  services,  and 
functions. 

(ii)  Provide  effective  and  efficient 
printiim  support  to  DoD  Components. 

(iii)  (induct  a  coordinated  DoD 
printing  program  covering  the 
production,  procurement,  and 
distribution  of  publications  through 
conventional  or  alternative  methc^. 

(iv)  Administer  Department-wide 
printing  management  systems, 
programs,  and  activities,  including 
technical  assistance,  support  services, 
and  information. 

(v)  Provide  advice  and  assistance  on 
printing  matters  to  the  DoD  Components 
and  other  organizations,  as  appropriate. 

(vi)  Act  as  DoD  representative  for 
technical  printing  and  duplicating 
matters  under  DPS  cognizance  with  the 
]CP,  GPO,  OMB,  and  other  Government 
Agencies. 

(vii)  Supports  the  Director  of 
Administration  and  Management,  OSD, 
in  the  performance  of  his  duties  imder 
this  part. 

(c)  The  Comptroller  of  the  Department 
of  Defense  shall  advise,  and  provide 
policy  guidance  to,  the  DPS  on  the 
functioning  of  the  Defense  Business 
Operations  Fund  and  other  financial 
management  matters. 

(d)  ^6  Heads  of  the  DoD  Components 
shall  cooperate  with,  and  provide 
necessary  information  and  assistance  to, 
the  DPS  in  setting  requirements, 
arranging  for  and  executing  inter- 
Service  support  agreements,  and 
enabling  the  DPS  to  carry  out  day-to-day 
operations  in  an  elective  and  efficient 
manner. 

i  397.4  Relationshipa. 

(a)  In  the  performance  of  assigned 
responsibilities  and  functions,  the 
Director,  DPS,  shall: 

(1)  Maintain  liaison  with  DoD 
Components,  other  Government 
Agencies,  and  private  sector 
organizations  ror  the  exchange  of 
information  concerning  assigned 
programs,  activities,  and 
responsibilities. 

(2)  Use  established  facilities  and 
services  of  the  Department  of  Defense 
and  other  Government  Agencies, 
whenever  practicable,  to  avoid 
duplication  and  to  achieve 
mc^emization,  efficiency,  economy, 
and  user  satisfaction. 

(b)  The  heads  of  DoD  Components 
shall  coordinate  with  the  Director,  DPS, 


on  all  matters  related  to  the 
responsibilities  and  functions  listed  in 
S  397.3(b)(4). 

Dated:  January  13, 1993. 

LAL  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Df^nse. 

[FR  Doc.  93-1324  Filed  1-19-93;  8:45  am) 
BtUMO  CODE  M10-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52, 60,  and  61 

[1174-1-5449,  ND2-2-5619,  SO1-2-5620, 
S03-1-5496;  FRL-4541-7] 

Approval  and  Promulgation  of 
Im^ementatlon  Plana;  Montana,  North 
Dakota,  South  Dakota;  Delegation  of 
Authority;  Wyoming 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rulemaking  and  delegation 
of  authority. 

SUMMARY:  In  this  action.  EPA  is 
approving  revisions  to  the  State 
Implementation  Plans  (SEPs)  for  the 
states  of  Montana,  North  Dakota,  and 
South  Dakota,  which  pertain  to  the 
states’  regulations  for  New  Source 
Performance  Standards  (NSPS)  and 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPs). 
Specifically,  EPA  is  approving  the 
following  submittals:  Tlie  August  20, 
1991  submittal  of  NSPS  and  l^SHAP 
revisions  fiom  the  Governor  of  Montana; 
the  Jime  30, 1992  submittal  of  NSPS  and 
NESHAP  revisions,  excluding  the 
asbestos  NESHAP  regulations,  from  the 
Governor  of  North  Dakota:  and  the 
September  25. 1991  and  the  February 
24. 1992  submittals  of  revised  NSPS  and 
asbestos  NESHAP  regulations  fiom  the 
designee  of  the  Governor  of  South 
Dakota.  These  revisions  are  being 
approved  because  they  provide  for 
consistency  with  Federal  regulations.  . 

In  addition  to  approving  ffie  above- 
listed  SIP  revisions,  EPA  is  also 
providing  notice  that  it  granted 
delegation  of  authority  to  the  State  of 
Wyoming  on  July  29, 1992  to  implement 
and  enforce  several  NSPS  which  were 
adopted  by  the  State.  This  is  a  result  of 
an  April  13. 1992  request  for  delegation 
finm  the  State. 

EFFECTIVE  DATES:  The  amendments  to 
§§  52.1370(c),  52.1820(c),  52.2170(c). 
60.04(c),  and  61.04(c)  will  become 
effective  on  March  22, 1993  unless 
notice  is  received  by  February  22. 1993 
that  someone  wishes  to  submit  adverse 
or  critical  comments.  If  the  effective 


date  is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 

The  delegation  of  authority  to  the 
State  of  Wyoming  became  effective  on. 
July  29. 1992. 

ADDRESSES:  Copies  of  the  revisions  are 
available  for  public  inspection  between 
8  a.m.  and  4  p.m.  Monday  through 
Friday  at  the  following  offices: 
Environmental  Protection  Agency, 
Region  VIII,  Air  Programs  Brandi,  999 
18ffi  Street,  suite  500,  Denver,  CO 
80202-2466. 

Air  Quality  Bureau,  Department  of 
Health  and  Environmental  Sdences, 
Cogswell  Building,  Helena,  Montana 
59620. 

Division  of  Environmental  Engineering, 
State  Department  of  Health  and 
Consolidated  Laboratories,  1200 
Missouri  Avenue.  Bismardc,  North 
Dakota  58502-5520. 

Division  of  Environmental  Regulation, 
Department  of  Environment  and 
Natural  Resources,  Joe  Foss  Building, 
Pierre,  South  Dakota  57501. 

Public  Information  Reference  Unit, 
Environmental  Protection  Agency, 

401  M  Street,  SW..  Washington.  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vicki  Stamper,  Environmental 
Protection  Agency,  Region  Vin,  Air 
Programs  Branch,  suite  500,  Denver.  CO 
80202-2466,  (303)  293-1765. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
two  options  for  the  approval  of  a  state’s 
NSPS  and  NESHAPs  regulations. 
Sections  111(c)  and  112(1)  of  the 
amended  Clean  Air  Act  (CAA)  permit 
EPA  to  delegate  to  the  states  authority 
to  implement  and  enforce  standards  set 
forth  in  40  CFR  parts  60  and  61,  NSPS 
and  NESHAPs.  EPA  also  has  the  option 
of  approving  state  NSPS  and  NESHAPs 
regulations  as  part  of  the  SIP.  The  main 
difference  between  these  two  options  is 
in  the  processing  of  the  State  submittal. 
EPA’s  enforcement  ability  generally 
remains  consistent.  In  eiUier  case,  as 
provided  for  in  the  CAA,  EPA  has  the 
authority  to  take  enforcement  action  for 
a  violation  of  a  NSPS  or  NESHAP 
without  providing  notice  of  violation  or 
waiting  30  days  to  take  action.  However, 
if  the  NSPS  or  NESHAP  regulations  are 
approved  in  the  SIP,  EPA  has 
responsibility  for  enforcing  the  state 
regulation:  whereas,  if  a  state  is 
delegated  the  authority  for  NSPS  or 
NESHAP,  EPA  is  only  responsible  for 
enforcing  the  Federal  regulation.  In 
either  case.  EPA  can  only  approve  a 
state  regulation  that  is  no  less  stringent 
than  the  respective  Federal  regulation. 

EPA  believes  that,  with  respect  to 
NSPS  and  NESHAPs  established  under 
section  111  and  112  of  the  CAA, 
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Congress  intended  for  EPA  to  set  the 
“standard,”  rather  than  including  such 
standards  in  section  110 
implementation  plans  (which  allows 
states  to  set  nonattainment  area 
“standards.”)  EPA*s  Region  VIII  has 
found  that  many  of  its  states  wished  to 
compile  all  of  their  air  quality 
regulations  into  their  respective  SIPs  to 
improve  clarity  and  coordination  of 
their  air  program.  EPA  believes  that  it 
does  have  the  authority  to  approve  state 
NSPS  and  NESHAP  programs  in  the  SIP. 
However,  given  the  Congressional  intent 
of  the  NSPS  and  NESHAP  programs. 

EPA  believes  it  can  only  approve  in  the 
SIP  those  state  regulations  that  are 
equivalent  to  the  corresponding  Federal 
regulations,  and  such  approval  will  be 
given  with  the  understanding  that  EPA 
will  retain  concurrent  enforcement 
authority  for  the  NSPS  and  NESHAPs 
programs  as  outlined  in  the  CAA. 

^  On  October  9, 1991,  EPA  Region  VIII 
sent  a  letter  to  each  of  its  states 
explaining  the  differences  between  SIP 
approval  and  delegation  of  authority  for 
NSPS/NESHAP  programs  and  offering 
each  state  the  opportunity  to  change  the 
processing  of  their  NSPS  and  NESHAP 
programs.  Pursuant  to  those  letters,  the 
States  of  Montana.  North  Dakota,  and 
South  Dakota  decided  to  have  their 
NSPS  and  NESHAPs  approved  in  their 
respective  SIPs.  The  State  of  Wyoming 
chose  to  continue  with  delegation  of 
authority  for  its  NSPS  and  NESHAPs. 
Thus,  in  this  notice,  EPA  is  clarifying 
those  decisions  concurrent  with  its 
action  on  the  submittals  of  revised 
NSPS  and  NESHAPs  from  those  four 
I  states. 

Montana 

On  August  20. 1991,  the  Governor  of 
Montana  requested  approval  of 
revisions  to  the  Montana  SIP.  The 
revisions  consisted  of  amendments  to 
ARM  16.8.1423,  NSPS,  and  16.8.1424, 
NESHAPs.  The  amendments  update  the 
State’s  NSPS  and  NESHAPs  regulations 
to  incorporate  new  Federal  regulations 
promulgated  between  fuly  1, 1987  and 
July  1, 1990.  On  October  2. 1991,  EPA 
notified  the  State  that  the  SIP  submittal 
was  administratively  and  technically 
complete,  and  that  the  submittal  would 
be  approved.  In  this  notice,  EPA  is 
approving  the  State’s  revisions  to  the 
i  SIP,  providing  tlie  State  with  authority 
[  to  implement  and  enforce  the  Federal 
I  NSPS  in  40  CFR  part  60  and  the  Federal 
NESHAPs  in  40  CFR  part  61,  as  in  effect 
on  July  1, 1990,  with  the  exception  of 
40  CFR  61  subparts  B,  H.  I.  K,  T,  and 
W,  which  pertain  to  radionuclides. 

In  a  Mai^  23, 1992  letter  to  the  State. 
EPA  identiffed  concerns  with  the  State's 
interpretation  of  the  term 


“administrator”  as  it  applied  to  its 
NSPS  and  NESHAPs  regulations.  Some 
confusion  had  arisen  b^use  the  State 
incorporated  by  reference  the  Federal 
NSPS  and  NESHAPs  regulations,  in 
which  "administrator”  is  defined  as  the 
Administrator  of  EPA,  and  the  State 
regulations  did  not  specifically  redefine 
“administrator”  to  be  the  appropriate 
State  official.  On  April  20, 1992,  the 
State  responded  with  its  interpretation 
of  the  term  “administrator”  in  its  NSPS 
and  NESHAPs  regulations  to  mean  the 
administrator  of  the  Montana 
Department  of  Health  and 
Environmental  Sciences  or  his  designee 
(Bureau  Chief  of  the  Montana  Air 
Quality  Bureau),  except  for  those 
authorities  that  cannot  be  delegated  by 
the  EPA.  in  which  case  “administrator” 
means  Administrator  of  EPA.  EPA 
concurs  with  the  State’s  interpretation 
and  is  clarifying  that  interpretation  in 
this  notice.  Also  in  that  letter,  the  State 
committed  to  incorporate  a  definition  of 
the  term  “administrator”  consistent 
with  its  interpretation  in  the  next 
revisions  to  its  NSPS  and  NESHAPs 
regulations. 

North  Dakota 

On  June  30. 1992,  the  Governor  of 
North  Dakota  submitted  a  request  for 
approval  of  revisions  to  the  SIP.  The 
submittal  consisted  of  revisions  to  the 
following  sections  in  the  State’s  Air 
Pollution  Control  Rules:  33-15-01 
General  Provisions,  33-15-05  Emissions 
of  Particulate  Matter  Restricted,  33-15- 
06  Emissions  of  Sulfur  Compounds 
Restricted,  33-15-07  Control  of  Organic 
ComMund  Emissions,  33-15-12 
Standards  of  Performance  for  New 
Stationary  Sources,  33-15-13  Emission 
Standards  for  Hazardous  Air  Pollutants, 
33-15-15  Prevention  of  Significant 
Deterioration  of  Air  Quality,  and  33-15- 
20  Control  of  Emissions  from  Oil  and 
Gas  Well  Production  Facilities. 

On  August  27, 1992,  EPA  notified  the 
State  that  the  submittal  was 
administratively  and  technically 
complete.  In  this  notice,  EPA  is 
approving  only  the  revisions  to  Chapter 
33-15-12,  NSPS,  and  Chapter  33/15/13, 
NESHAPs,  of  the  North  Dakota 
Administrative  Code,  with  the  ^ 
exception  of  the  State’s  asbestos 
regulations  in  Section  33-15-13-02. 
EPA  will  act  on  the  remainder  of  the  SIP 
submittal,  including  the  asbestos 
regulations,  in  a  separate  notice.  The 
revisions  to  Chapters  33-15-12  and  33- 
15-13  incorporate  by  reference  the 
Federal  NSPS  in  40  CFR  part  60  end  the 
Federal  NESHAPs  in  40  CFR  part  61,  as 
in  effect  on  May  1, 1991,  with  the 
exception  of  40  CFR  part  61,  subparts  B, 
H,  I.  K.  M,  T,  and  W  (radionuclides  and 


asbestos).  EPA  has  reviewed  the  revised 
regulations  and  determined  that  they  are 
consistent  with  the  Federal  regulations. 
Therefore,  in  this  notice,  EPA  is 
approving  the  revisions  to  the  State’s 
NSPS  and  NESHAP  regulations. 

South  Dakota 

On  September  25, 1991,  the 
Governor’s  designee  submitted  revisions 
to  the  South  Dakota  SIP.  The  submittal 
consisted  of  revisions  to  the  State’s  Air 
Pollution  Control  in  Article  74:26  of  the 
Administrative  Rules  of  South  Dakota. 
Specifically,  revisions  were  made  to  the 
State’s  regulations  for  new  source 
review  (NSR)  permitting,  emergency 
episode  plans  for  PM-10,  PM-10 
ambient  standards  and  methods  of 
measurement,  operation  permits,  NSPS. 
and  asbestos.  The  State  also  submitted 
regulations  for  the  disposal  of  medical 
waste  in  Article  74:35. 

On  December  2, 1991,  EPA  notified 
the  State  that  the  submittal  of  the 
revisions  to  Article  74:26  was 
administratively  and  technically 
complete.  In  that  letter,  EPA  returned 
Article  74:35  as  incomplete  because  the 
State  had  not  provided  any  response  to 
the  numerous  public  comments 
received. 

On  February  10, 1992,  the  State 
withdrew  Section  74:26:26,  Standards  of 
Performance  for  Municipal  Waste 
Combustors,  and  Section  74:26:22, 
Emission  Standards  for  Asbestos  Air 
Pollutants,  so  that  revised  regulations 
for  these  sections  could  be  submitted  for 
SIP  approval. 

On  February  24, 1992,  the  State 
submitted  the  revised  asbestos  and 
municipal  waste  combustor  regulations, 
along  with  its  Asbestos  Control  Program 
in  Article  74:31,  for  approval  in  the  SIP. 
On  April  28, 1992,  EPA  notified  the 
State  that  the  submittal  was 
administratively  and  technically 
complete.  In  that  letter,  EPA  also 
explained  that  it  could  not  take  action 
on  the  asbestos  control  program  in 
Article  74:31  because  those  provisions 
were  mandated  by  the  Toxics 
Substances  (Control  Act  (TSCA),  and 
EPA  did  not  have  the  authority  to 
approve  such  a  regulation  in  a  SIP 
required  by  section  110  of  the  CAA. 
Although  EPA  acknowledges  receipt  of 
these  regulations,  no  action  will  be 
taken  on  the  regulations. 

In  this  notice.  EPA  is  only  taking 
action  on  the  State’s  NSPS  and  asbestos 
regulations  in  Sections  74:26:8  through 
74:26:26  of  the  Administrative  Rules  of 
South  Dakota.  The  remainder  of  the  SIP 
submittal  will  be  acted  on  in  a  separate 
notice.  EPA  has  reviewed  the  State’s 
revisions  to  its  NSPS  and  asbestos 
regulations  and  has  found  them  to  be 
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consistent  with  the  respective  Federal 
requirements.  Specifically,  EPA  is 
approving  the  NSPS  revisions  submitted 
on  September  25, 1991  that  include  the 
following:  Sections  74:26:08-74:26:21 
and  74:26:23-74:26:25  of  the  State’s 
regulations  which  incorporate  by 
reference  40  CFR  part  60,  subparts  D, 

Da,  Db,  E,  F,  I,  K,  Ka,  Kb,  O,  Y,  DD,  GG, 
HH,  LL,  and  CXX),  as  in  effect  on  July 
1, 1989.  EPA  is  also  approving  the 
revisions  submitted  on  February  24, 

1992  that  include  Section  74:26:26  of 
the  State  regulations,  which 
incorporates  by  reference  40  CFR  part 

60,  subpart  Ea,  as  published  in  the 
Federal  Register  on  February  11, 1991 
(56  FR  5506),  and  Section  74:26:22  of 
the  State’s  regulations,  which 
incorporates  by  reference  40  CFR  part 

61,  subpart  M,  as  in  effect  on  July  1, 

1991. 

Wyoming 

On  April  13, 1992,  the  State  of 
Wyoming  submitted  revisions  to  its 
NSPS  regulations.  The  submittal 
included  the  addition  of  the  following 
NSPS  categories:  Small  industrial- 
commercial-institutional  steam 
generating  units,  municipal  waste 
combustors,  volatile  organic  compound 
(VOC)  emissions  ft’om  the  polymer 
manufacturing  industry,  VOC  emissions 
from  the  synthetic  organic  chemical 
manufacturing  industry  air  oxidation 
unit  processes,  VOC  emissions  from 
synthetic  organic  chemical 
manufacturing  industry  distillation 
operations,  VOC  emissions  fix)m 
petroleum  refinery  wastewater  systems, 
magnetic  tape  coating  facilities,  and 
polymeric  coating  of  supporting 
substrates  facilities  (40  CFR  part  60, 
subparts  Dc,  Ea,  DDD,  III,  NNN,  QC^, 
SSS,  and  VVV).  Pursuant  to  such 
submittal,  on  July  29, 1992,  delegation 
was  given  with  the  following  letter: 

Hon.  Mike  Sullivan, 

Governor  of  Wyoming,  State  Capitol, 
Cheyenne,  Wyoming  82002 

Dear  Governor  Sullivan:  On  April  13, 1992, 
you  requested  delegation  of  authority  for 
revisions  to  the  New  Source  Performance 
Standards  (NSPS)  in  Section  22  of  the 
Wyoming  Air  Quality  Standards  and 
Regulations  (WAQSR).  These  revisions 
brought  the  State's  NSPS  up  to  date  with  the 
Federal  NSPS  in  effect  as  of  July  1, 1991. 

Subsequent  to  states  adopting  NSPS 
regulations,  the  EPA  delegates  ^e  authority 
for  the  implementation  and  enforcement  of 
those  NSPS,  so  long  as  those  regulations  are 
equivalent  to  the  F^eral  regulations.  EPA, 
therefore,  is  acting  on  the  delegation  of 
authority  to  Wyoming  for  implementation 
and  enforcement  of  eight  NSPS. 

EPA  has  reviewed  the  pertinent  statutes 
and  regulations  of  the  State  of  Wyoming  and 
has  determined  that  they  provide  an 
adequate  and  effective  procedure  for  the 


implementation  and  enforcement  of  the 
NSPS,  including  the  source  applicability 
dates,  by  the  State  of  Wyoming.  Therefore, 
pursuant  to  section  111(c)  of  the  Clean  Air 
Act  (CAA),  as  amended,  and  40  CFR  part  60, 
EPA  hereby  delegates  its  authority  fw  the 
implementation  and  enforcement  of  the 
NSPS  to  the  State  of  Wyoming  as  follows: 

(A)  Responsibility  for  all  sources  located, 
or  to  be  located  in  the  State  of  Wyoming 
subject  to  the  standards  of  performance  for 
new  stationary  sources  promulgated  in  40 
CFR  part  60.  The  categories  of  new  stationary 
sources  covered  by  tt-'.s  delegation  are  as 
follows:  Small  industrial-commercial- 
institutional  steam  generating  units  (subpart 
Dc),  municipal  waste  combustors  (subpart 
Ea),  volatile  organic  compound  emissions 
from  the  polymer  manufacturing  industry 
(subpart  DDD),  volatile  organic  compound 
emissions  from  the  synthetic  organic 
chemical  manufacturing  industry  air 
oxidation  unit  processes  (subpart  III),  volatile 
organic  compound  emissions  from  synthetic 
organic  chemical  manufacturing  industry 
distillation  operations  (subpart  NNN),  VOC 
emissions  from  petroleum  refinery 
wastewater  systems  (subpart  QQQ),  magnetic 
tape  coating  facilities  (subpart  SSS),  and 
polymeric  coating  of  supporting  substrates 
facilities  (subpart  VW). 

(B)  Not  all  authorities  of  NSPS  can  be 
delegated  to  states  under  section  111(c)  of  the 
CAA,  as  amended.  The  EPA  Administrator 
retains  authority  to  implement  those  sections 
of  the  NSPS  that  require:  (1)  Approving 
equivalency  determinations  and  alternative 
test  methods,  (2)  decision  making  to  ensure 
national  consistency,  and  (3)  EPA  rulemaking 
to  implement.  The  following  are  the 
authorities  in  the  applicable  subparts  of  40 
CFR  part  60  that  are  being  delegated  in  this 
letter  which  EPA  cannot  delegate:  (i)  40  CFR 
part  60.562-2(c),  which  pertains  to 
equivalency  determinations  in  subpart  DDD, 
Volatile  Organic  Compound  Emissions  from 
the  Polymer  Manufacturing  Industry;  (ii)  40 
CFR  •part  60.613(e),  which  pertains  to 
alternative  test  methods  in  Subpart  III, 
Volatile  Organic  Compound  Emissions  from 
the  Synthetic  Organic  Chemical 
Manufacturing  Industry  Air  Oxidation  Unit 
Processes:  (iii)  40  CFR  part  60.663(e),  which 
pertains  to  alternative  test  methods  in 
subpart  NNN,  Volatile  Organic  Compound 
Emissions  from  Synthetic  Organic  Chemical 
Manufacturing  Industry  Distillation 
Operations;  (iv)  40  CFR  parts  60.71  l(a)(16), 
60.713(b)(l)(i),  60.713(b)(l)(ii), 
60.713(b)(5)(i),  60.713(d),  60.715(a),  and 
60.716,  which  pertain  to  equivalency 
determinations,  alternative  test  methods,  and 
EPA  rulemakings  in  subpart  SSS,  Magnetic 
Tape  Coating  Facilities;  and  (v)  40  CFR  parts 
60.743(a)(3)(v)  (A)  and  (B),  60.743(e), 
60.745(a),  and  60.746,  which  pertain  to 
alternative  test  methods,  equivalency 
determinations,  and  EPA  rulemakings  in 
subpart  VW,  Polymeric  Coating  of 
Supporting  Substrates  Facilities. 

(C)  As  40  CFR  part  60  is  updated, 
Wyoming  should  revise  its  rules  and 
regulations  accordingly  and  in  a  timely 
manner. 

This  delegation  is  based  upon  and  is  a 
continuation  of  the  same  conditions  as  those 


stated  in  EPA’s  original  delegation  letter  of 
August  2, 1977,  except  that  condition  6, 
relating  to  Federal  facilities,  has  been  voided 
by  the  Clean  Air  Act  Amendments  of  1977.  •• 

It  is  also  important  to  note  that  EPA  retains 
concurrent  enforcement  authority  as  stated  in 
condition  3.  If  at  any  time  there  is  a  conflict 
between  a  State  and  Federal  regulation  (40 
CFR  part  60),  the  Federal  regulation  must  be 
applied  if  it  is  more  stringent  than  that  of  the 
State,  as  stated  in  condition  9  of  our  August 
2, 1977  letter.  A  copy  of  this  letter  was 
published  in  the  notices  section  of  the 
Federal  Register  of  September  15, 1977  (42 
FR  46386),  along  with  an  associated 
rulemaking  notifying  the  public  that  certain 
reports  and  applications  required  from 
operators  of  new  or  modified  sources  shall  be 
submitted  to  the  State  of  Wyoming  (42  FR 
46304).  Copies  of  the  Federal  Register  are 
enclosed  for  your  convenience. 

Since  this  delegation  is  effective 
immediately,  there  is  no  need  for  the  State 
to  notify  the  EPA  of  its  acceptance.  Unless 
we  receive  written  notice  of  objections  from 
you  within  ten  days  of  the  date  on  which  you 
receive  this  letter,  the  State  of  Wyoming  will 
be  deemed  to  have  accepted  all  the  terms  of 
this  delegation.  An  information  notice  will  be 
published  in  the  Federal  Register  in  the  near 
future  informing  the  public  of  this 
delegation.  This  letter  will  appear  in  such 
notice  in  its  entirety. 

In  previous  letters  dated  October  9, 1991 
and  February  6, 1992,  EPA  expressed 
concerns  with  the  State’s  acceptance  and 
enforcement  of  the  Federal  NSPS 
applicability  dates.  In  this  submittal,  the 
State  has  revised  the  effective  dates  of  its 
NSPS  to  be  equivalent  to  the  effective  dates 
of  the  Federal  NSPS,  and  has  provided  an 
Attorney  General’s  opinion  verifying  the 
State’s  authority  to  implement  and  enforce 
the  Federal  NSPS.  Therefore,  EPA  believes 
that  this  submittal  has  adequately  addressed 
our  concerns. 

If  you  have  any  questions  on  this  matter, 
please  call  me,  or  have  your  staff  contact 
Doug  Skie,  Chief  of  our  Air  Programs  Branch, 
at  293-1750. 

Sincerely, 

Jack  W.  McGraw, 

Acting  Regional  Administrator. 

Final  Action 

EPA  is  approving  the  revisions  to 
Montana’s  NSPS  and  NESHAPs 
regulations  in  ARM  16.8.1423  and 
16.8.1424,  respectively,  which  were 
submitted  by  the  Governor  for  SIP 
approval  on  August  20, 1991.  This 
action  provides  the  State  with  the 
authority  for  implementation  and 
enforcement  of  all  Federed  NSPS  and 
NESHAPs  (except  40  CFR  part  61, 
subparts  B,  H,  I,  K,  Q,  R,  T,  and  W, 
pertaining  to  radionuclides) 
promulgated  as  of  July  1, 1990. 
However,  the  State’s  NSPS  and 
NESHAP  authorities  do  not  include 
those  authorities  which  cannot  be 
delegated  to  the  states,  as  defined  in  4U 
CFR  parts  60  and  61. 
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EPA  is  also  approving  the  revisions  to 
the  North  Dakota  SIP  submitted  on  June 
30, 1992,  which  include  Chapters  33- 
15-12  (NSPS)  and  33-15-13  (NESHAPs) 
of  the  State’s  Air  Pollution  Control 
Rules,  with  the  exception  of  the  asbestos 
regulations  in  Section  33-15-13-02. 

This  action  provides  the  State  with  the 
authority  for  implementation  and 
enforcement  of  all  Federal  NSPS  and 
NESHAPs  (except  40  CFR  part  61, 
subparts  B,  H,  I,  K.  M,  a  R.  T,  and  W, 
pertaining  to  radionuclides  and 
asbestos)  promulgated  as  of  May  1, 

1991.  However,  the  State’s  NSPS  and 
NESHAP  authorities  do  not  include 
those  authorities  which  cannot  be 
delegated  to  the  states,  as  defined  in  40 
CFR  parts  60  and  61. 

Lastly,  EPA  is  approving  the  revisions 
to  the  South  Dakota  SIP,  Sections 
74:26:08  through  74:26:26  of  the 
Administrative  Rules  of  South  Dakota, 
NSPS  and  asbestos,  which  were 
submitted  by  the  State  on  September  25, 
1991  and  February  24, 1992.  This  action 
provides  the  State  with  the  authority  for 
implementation  and  enforcement  of  the 
following  subparts  of  40  CFR  part  60:  D, 
Da,  Db,  E,  F,  I,  K,  Ka,  Kb,  O,  Y,  DD,  GG, 
HH,  LL,  and  (XXD  (as  in  effect  on  July 
1, 1989);  and  Ea  (as  in  effect  on 
February  11, 1991).  Also,  this  action 
provides  the  State  with  authority  to 
implement  and  enforce  40  CFR  part  61, 
subpart  M,  as  in  effect  on  July  1, 1991. 
However,  the  State’s  NSPS  and  asbestos 
NESHAP  authorities  do  not  include 
those  authorities  which  cannot  be 
delegated  to  the  states,  as  defined  in  40 
CFR  parts  60  and  61. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  5  U.S.C.  605(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (See 
46  FR  8709). 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (0MB)  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222) 
firom  the  requirements  of  Section  3  of 
Executive  Chder  12291  for  a  period  of 
two  years.  EPA  has  submitted  a  request 
for  a  permanent  waiver  for  Table  2  and 
3  SIP  revisions.  0MB  has  agreed  to 


continue  the  temporary  waiver  imtil 
such  time  as  it  rules  on  EPA’s  request. 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
section  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  22, 1993. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  must  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Subjects 

40  CFR  Part  52 

Air  pollution  control.  Incorporation 
by  reference. 

40  CFR  Part  60 

Air  pollution  control.  Aluminum, 
Ammonium  sulfate  plants,  Beverages. 
Carbon  monoxide.  Cement  industry. 
Coal,  Copper,  Dry  cleaners,  Electric 
power  plants.  Fertilizers,  Fluoride. 
Gasoline,  Glass  and  glass  products. 
Grains,  Graphic  arts  industry. 

Household  appliances.  Insulation, 
Intergovernmental  relations.  Iron,  Lead, 
Lime,  Metallic  emd  nonmetallic  mineral 
processing  plants.  Metals,  Motor 
vehicles.  Natural  gas.  Nitric  acid  plants. 
Nitrogen  dioxide.  Paper  and  paper 
products  industry.  Particulate  matter. 
Paving  and  roofing  materials. 

Petroleum,  Phosphate,  Plastics  materials 
and  synthetics.  Reporting  and 
recordkeeping  requirements.  Sewage 
disposal.  Steel,  Sulfur  oxides.  Tires, 
Urethane,  Vinyl,  Waste  treatment  and 
disposal.  Wool,  Zinc. 

40  CFR  Part  61 

Air  Pollution  Control,  Arsenic, 
Asbestos,  Benzene,  Beryllium, 
Hazardous  substances,  Mercury,  Vinyl 
chloride. 

Dated:  November  13, 1992. 

Jack  W.  McGraw, 

Acting  Regional  Administrator. 

Title  40,  chapter  I  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 


Subpart  BB— Montana 

2.  Section  52.1370  is  amended  by 
adding  paragraph  (c)(25)  to  read  as 
follows: 

S  52.1 370  Identification  of  plan. 
***** 

(c)*  *  * 

(25)  On  August  20, 1991,  the 
Governor  of  Montana  submitted 
revisions  to  the  plan  for  new  source 
performance  standards  and  national 
emission  standards  for  hazardous  air 
pollutants. 

(i)  Incorporation  by  reference. 

(A)  Revisions  to  the  Administrative 
Rules  of  Montana  16.8.1423,  Standards 
of  Performance  of  New  Stationary 
Sources,  and  16.8.1424,  Emission 
Standards  for  Hazardous  Air  Pollutants, 
adopted  July  1, 1991,  effective  July  12, 
1991. 

(ii)  Additional  material. 

(A)  Letter  dated  April  20, 1992  fi-om 
Jeffiey  T.  Cha^ee,  Chief  of  the  Montana 
Air  Quality  Bureau,  to  Doug  Side,  Chief 
of  Air  Programs  Branch,  EPA  Region 

vra. 

Subpart  JJ — North  Dakota 

3.  Section  52.1820  is  amended  by 
adding  paragraph  (c)(23)  to  read  as 
follows: 

§  52.1 820  Identification  of  plan. 
***** 

(c)  *  *  * 

(23)  On  Jime  30. 1992,  the  Governor 
of  North  Dakota  submitted  revisions  to 
the  plan  for  new  source  performance 
standards  and  national  emission 
standards  for  hazardous  air  pollutants, 
(i)  Incorporation  by  reference. 

(A)  Revisions  to  the  Air  Pollution 
Control  Rules,  Chapter  33-15-12, 
Standards  of  Performance  for  New 
Stationary  Sources,  and  Chapter  33-15- 
13,  excluding  Section  33-15-13-02, 
Emission  Standards  for  Hazardous  Air 
Pollutants,  efiective  June  1, 1992. 

Subpart  QQ — South  Dakota 

4.  Section  52.2170  is  amended  by 
adding  paragraph  (c)(13)  to  read  as 
follows: 

§  52.2170  Identification  of  plan. 
***** 

(c)  *  *  * 

(13)  On  September  25, 1992  and 
February  24, 1992,  the  Governor  of 
South  Dakota  submitted  revisions  to  the 
plan  for  new  source  performance 
standards  and  asbestos. 

(i)  Incorporation  by  reference. 

(A)  Revisions  to  the  Air  Pollution 
Control  Program,  Sections  74:26:08- 
74:26:21  and  74:26:23-74:26:25,  New 
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Source  Performance  Standards,  effective 
May  13, 1991,  Section  74:26:26, 
Standards  of  Performance  for  Municipal 
Waste  Combustors,  effective  November 
24, 1991,  and  Section  74:26:22, 

Emission  Standards  for  Asbestos  Air 
Pollutants,  effective  December  2, 1991. 


PART60-{AMENDED] 

1.  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  7411,  7414, 
7416,  and  7601  as  amended  by  the  Clean  Air 
Act  Amendments  of  1990,  Pub.  L.  101-549, 
104  Stat.  2399  (November  15, 1990;  402, 409, 
415  of  the  Clean  Air  Act  as  amended,  104 
Stat.  2399,  imless  otherwise  noted). 


Subpait  A— <aeneral  Provisions 

2.  Section  60.4(c)  is  amended  by 
revising  the  table  to  read  as  follows: 

§60.04  AddieM. 
***** 

(c)  *  *  * 


Delegation  Status  of  New  Source  Performance  Stand.ards 

((NSPS)  for  Region  Vfll] 


State 


Subpart 


A  General  Provisions . . . . 

D  Fossil  Fuel  Fired  Steam  Generators . . . . . 

Da  Electric  Utility  Steam  Generators . . . 

Db  Industrial-Commercial  Institutional  Steam  Generators . 

Dc  Industrial-Commercial  Institutional  Steam  Generators  . 

E  Incinerator  . . . . . . 

Ea  Municipal  Waste  Combustors . 

F  Portland  Cement  Plants  . . . 

G  Nitric  Acid  Plants . . . 

H  Sulfuric  Acid  Plant . . . . . . 

I  Asphalt  CoTKrele  Plants . . . 

J  Petroleum  Refineries . . . 

K  Petroleum  Storage  Vessels  (6/11/73-5/19/78) . 

Ka  Petroleum  Storage  Vessels  (5/18/78-7/23/84)  . . . 

Kb  Petroleum  Storage  Vessels  (after  (7/23/84)  . 

L  Secondary  Lead  Smelters . . . 

M  Secondary  Brass  &  Bronze  Production  Plants  . . 

N  Primary  Emissions  from  Basix  Oxygen  Process  Furnaces  (after  6/1 1/ 

73). 

Na  Secondary  Emissions  from  Basic  Oxygen  Process  Furnaces  (after  1/ 

20/83). 

O  Sewage  Treatment  Plants . . . 

P  Primary  Copper  Smelters . . . . . 

Q  Primary  Zinc  Smelters  . 

R  Primary  Lead  Smelters  . 

S  Primary  Aluminum  Reduction  Plants  . 

T  Phosphate  Fertilizer  Industry:  Wet  Process  Phosphoric  Plants  . 

U  Phosphate  Fertilizer  Industry:  Superphosphoric  Add  Plants  . 

V  Phos^te  Fertilizer  Industry.  Diammonium  Phosphate  Plants  . 

W  Phosphate  Fertilizer  Industry.  Triple  Super-Phos^te  Plants . 

X  Phos^te  Fertilizer  Industry.  Granular  Triple  Superphosphate  Storage 

Fadlities. 

Y  Coal  Preparation  Plants . . . 

Z  Ferroalloy  Production  Fadlities . 

AA  Steel  Plants:  Electric  Arc  Furnaces  (10/2t/74-8/17/83)  . 

AAa  Steel  Plants:  Electric  Arc  Furnaces  and  Argon-Oxygen 

Decarburizatiori  Vessels  (after  8/7/83). 

BB  Kraft  Pulp  MMte . 

CC  Glass  Manufacturing  Plants  . 

DD  Grain  Elevator . . . . 

EE  Surface  Coating  of  Metal  Furniture . . . 

GG  Stationary  Gas  Turbines . 

HH  Lime  Manufacturing  Plants . 

KK  Lead-Add  Battery  Manufacturing  Plants . 

LL  Metallic  Mineral  Processing  Plants . . . 

MM  Automobile  &  Light  Duty  Tmck  Surface  Coating  Operations . 

NN  Phosphate  Rock  Plants . . . 

PP  Ammonium  Sulfate  Manufacturing . 

QQ  Graphic  Arts  Industry:  Publication  Rotogravure  Printing . 

RR  Pressure  Sensitive  Tape  &  Label  Surface  Coating  . 

SS  Industrial  Surface  Coating;  Large  Appliances . 

TT  Metal  CoS  Surface  Coating . 

UU  AsphaK  Processir^  &  Asplwit  Roofing  Manufacture . 

W  Synthetic  Organix  Cheinicals  Manufacturing:  Equipment  Leaks  of 

VOC. 

WW  Beverage  Can  Surface  Coating  Industry . 

XX  Bulk  Gasoline  Terminals . 

AAA  Residential  Wood  Heaters . . . . . 

BBB  Rubber  Tires . . . . 

DDD  VOC  Emissions  from  Polymer  Manufacturing  Industry . 

FFF  Flexible  Vinyl  &  Urethane  Coating  &  Printing . 

GGG  Equipmars  Leaks  of  VOC  in  Petroleum  R^neries  . . . 

HHH  SynUi^  Fiber  Production . 

Ill  VOC  Emission  from  the  Synthetic  Organic  Chemicai  Manufacturing  In¬ 
dustry  Air  Oxidation  Unit  processes. 
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Delegation  Status  of  New  Source  Performance  Standards— Continued 

((NSPS)  for  Region  VIII] 


JJJ  Petroleum  Dry  Cleanere 


Plants. 

LLL  Ortshors  Natural  Gas  Processing:  SOi  Emissions . . 

NNN  VOC  Emissions  from  ttie  Synttietic  Organic  Chemical  Manufactur¬ 
ing  Industry  DtstNatlon  Opemticns. 

000  NonmetaNc  Mineral  Proceesing  Plants . . 

PPP  Wool  Ftrerglaas  Insulation  Marrufactuilng  Plants . 

QQQ  VOC  Emiaston  from  Petrolaum  Reflnery  Wastewater  Systems _ 

SSS  Magnetic  Tape  Industry . 

TTT  Plastic  Parts  for  Business  Machines  Coatings . 

VW  Polymetic  Coating  of  Supporting  SutwtrMes . 
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’mdeiiii  sppttwal  dl  New  Souros  Psrformanos  Standards  as  part  of  the  State  tmptsmartation  I 


PART  61— (AMENDED] 

1.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Aathorit]r:  Secs.  101, 112, 114, 116, 301, 
Clean  Air  Act  as  amended  f42  U.S.C.  7401, 
7412,  7414,  7416,  7601). 


Subpart  A— General  Proviaione 

2.  Section  61.04(c)  is  amended  by 
revising  the  table  to  read  as  follows: 

161.04  address 


Delegation  Status  of  National  Emission  Standards  for  Hazardous  Air  Pollutants 

((NESHAPs)  for  Region  Vlll) 


A  General  Provisions . . . . . 

C  Beryllium . . 

D  Ber^m  Rocket  Motor  Firing . . . . . . . . 

E  Mercury . . . . . . . 

F  Vinyl  Chlotide . . . 

J  Equipment  Leaks  (Fugitive  Emission  Sources)  of  Benzene . 

L  Benzene  Emission  from  Coke  By-Product  Recovery  Plants . . . 

MAsbestos  . 

N  Inorganic  Arsenic  Emissions  from  (alass  Manufacturing  Plants . . . 

O  Inorganic  Arsenic  Emissions  from  Primary  Copper  Smettets . . 

P  Inorganic  Arsenic  Emissions  from  Arswiic  Trioxide  and  Metallic  Arsenic  Production  Facilities  . 

V  Equipment  Leaks  (Fugitive  Emission  Sources) .  . 

Y  Benzene  Emissions  from  Benzene  Storage  Vessels . . .  . . 

BB  Benzene  Emissions  from  Benzene  Transfer  Operations . . . .'. 

FF  Benzene  Waste  Operations  . - . 


*  IndIcRtot  Rppfovsl  of  iwt  rtQufottoftt 

*  Indcsm  approMl  of  Mala  rsguMlon.  IndkxrtM  approval  of  Natiotral  Emiaaion  Standaida  for  Hazardous  Air  PoSulanla  aa  part  of  lha  SUrta  knplamarrtarton  Plan  (SIP). 
*Daiagalton  for  aataaafoa  dariMMion,  rarrovation  and  spraying  oparaliona.  and  wasla  diapoaal  for  damoWfon,  ranovation  and  spraying  oparatlona  only. 


(FR  Doc.  93-1389  Filed  1-19-93;  8:45  am] 

BIUJNO  CODE  SSSO-SO-M 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

pyiM  Docket  No.  92-129;  814-8006] 

Radio  Broadcaating  Sarvicea;  Gaindy 
Center,  lA 

AGENCY:  Federal  Commimications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  (Commission,  at  the 
request  of  Grundy  Broadcasting 
(Company,  substitutes  Channel  249(C3 
for  Channel  249A  at  Grundy  Center, 
Iowa,  and  modifies  the  license  of 


Station  KGCH-FM  to  specify  operation 
on  the  higher  powered  channel.  See  57 
FR  28163,  June  24, 1992.  (Channel  249C3 
can  be  allotted  to  Gnmdy  (Center  in 
compliance  with  the  (Commission’s 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
18.2  kilometers  (11.3  miles)  east  to 
avoid  a  short-spacing  to  Station  KHBT, 
Channel  249A,  Humboldt,  Iowa,  and  to 
accommodate  petitioner’s  desired 
transmitter  site.  The  coordinates  for 
(Channel  249(C3  at  Ckimdy  Center  are 
North  Latitude  42-21-25  and  West 
Longitude  92-33-14.  With  this  action, 
this  proceeding  is  terminated. 

EFFECTIVE  DATE:  February  26, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 


Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  (Commission’s  Report 
and  Order,  MM  Docket  No.  92-129, 
adopted  D^ember  22, 1992,  and 
released  January  13, 1993.  T^e  full  text 
of  this  (Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  F(CC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  (Commission’s 
copy  contractor.  Downtown  (Copy 
Center,  (202)  452-1422, 1990  M  Street, 
NW.,  suite  640,  Washington,  DC  20036. 
List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 


5300  Federal  Register  /  Vol.  58,  No.  12  /  Thursday,  January  21,  1993  /  Rules  and  Regulations 


PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Anthority:  47  U.S.C.  154,  303. 

§73.202  [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Iowa,  is  amended  by 
removing  Channel  249A  and  adding 
Qiannel  249C3  at  Grundy  Center. 

Federal  Communications  Commission. 
Michael  C  Ruger, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

IFR  Doc.  93-1287  Filed  1-19-93;  8:45  am] 
BILLING  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  92-131;  RM-8005] 

Radio  Broadcasting  Services; 
Copenhagen,  NY 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  commission,  at  the 
request  oTTia  A.  Soliday,  substitutes 
Channel  294C3  for  Channel  294A  at 
Copenhagen,  New  York,  and  modifies 
Station  WWLF-FM’s  construction 
permit  to  specify  operation  on  the 
higher  class  channel.  See  57  FR  28163, 
June  24. 1992.  Channel  294C3  can  be 
allotted  to  Copenhagen  in  compliance 
with  the  Commission’s  minimum 
distance  separation  requirements  with  a 
site  restriction  of  11.3  kilometers  (7 
miles)  northeast  to  avoid  a  short-spacing 
to  Station  WPCX,  Channel  295B. 
Auburn,  New  York,  at  coordinates  North 
Latitude  43-56-30  and  West  Longitude 
75-33-00.  While  the  allotment  is  short¬ 
spaced  to  Station  CKO-1,  Channel 
295C1,  Ottawa,  Ontario,  and  vacant 
Channel  293A  at  Brockville,  Ontario, 
Canada,  we  find  that  the  use  of  Channel 
294C3  at  Copenhagen  will  not  result  in 
any  prohibited  interference,  Canadian 
concurrence  in  the  allotment  as  a 
specially  negotiated  allotment  has  been 
received  because  Copenhagen  is  located 
within  320  kilometers  (200  miles)  of  the 


U.S.-Canadian  border.  With  this  action, 
this  proceeding  is  terminated. 

EFFECTIVE  DATE:  February  26, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  92-131, 
adopted  December  22, 1992,  and 
released  January  13, 1993.  llie  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washington,  DC,  The 
complete  text  of  this  decision  may  also 
be  purchased  fi'om  the  Commission’s 
copy  contractor,  Downtown  Copy 
Center,  (202)  452-1422, 1990  M  Street. 
NW.,  suite  640.  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows; 

Authority:  47  U.S.C.  154,  303. 

§73.202  [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  New  York,  is 
amended  by  removing  Channel  294A 
and  adding  Channel  294C3  at 
Copenhagen. 

Federal  Communications  Commission. 
Michael  C.  Ruger, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

(FR  Doc.  93-1288  Filed  1-19-93;  8:45  am] 
BILLING  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  92-130;  RM-8007] 

Radio  Broadcasting  Services;  Canyon 
City,  OR 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 


SUMMARY:  The  Commission,  at  the 
request  of  Blue  Mountain  Broadcasting, 
allots  Channel  233A  to  Canyon  City, 
Oregon,  as  the  commimity’s  first  local 
aural  broadcast  service.  See  57  FR 
28162,  June  24, 1992.  Channel  233A  can 
be  allotted  to  Canyon  City  without  the 
imposition  of  a  site  restriction,  at 
coordinates  North  Latitude  44-23-18 
and  West  Longitude  118-56-54.  With 
this  action,  this  proceeding  is 
terminated. 

OATES:  Effective  February  26, 1993.  The 
window  period  for  filing  applications 
will  open  on  March  1, 1993,  and  close 
on  March  31, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  92-130, 
adopted  December  22. 1992,  and 
released  January  13, 1993.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washington,  EC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractor,  Downtown  Copy 
Center,  (202)  452-1422, 1990  M  Street. 
NW.,  suite  640,  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73— [AMENDED] 

1.  'The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority;  47  U.S.C.  154,  303. 

§73.202  [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Oregon,  is  amended 
by  adding  Canyon  City,  Channel  233A. 

Federal  Communications  Commission. 
Michael  C.  Ruger, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

(FR  Doc.  93-1284  Filed  1-19-93;  3:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  ruies  and  regulations.  The 
purpose  of  trese  notices  is  to  give  interested 
persons  an  opportunity  to  paulicipate  in  the 
rule  making  prior  to  thie  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10CFR  Part  72 

RIN  315&-AE15 

List  of  Approved  Spent  Fuel  Storage 
Casks:  Additions;  Extension  of 
Comment  Period 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Proposed  rule:  Extension  of 
comment  period. 

SUMMARY:  On  Tune  26, 1992  (57  FR 
28645),  the  NRC  published  for  public 
comment  a  proposed  rule  which  would 
amend  its  list  of  approved  spent  fuel 
storage  casks  by  adding  two  casks  to  the 
list.  The  proposed  amendment  would 
allow  holders  of  power  reactor  operating 
licenses  to  store  spent  fuel  in  these 
approved  casks  imder  a  general  license. 
The  initial  comment  period  for  this 
proposed  rule  expired  on  September  9, 
1992.  Subsequent  to  the  expiration  of 
the  public  comment  period,  the  NRC 
took  steps  to  implement  the  provisions 
in  its  regulations  (10  CFR  2,790(c))  that 
provides  that  information  submitted  to 
NRC  in  a  rulemaking  proceeding  which 
subsequently  forms  the  basis  for  a  final 
rule  will  not  be  withheld  from  public 
disclosure  by  NRC.  The  NRC  has 
evaluated  the  information  which  forms 
the  basis  of  this  proposed  rule. 
Accordingly,  additional  supplemental 
information  which  was  previously 
categorized  as  proprietary  information 
has  been  placed  in  the  Public  Document 
Room  and  all  local  public  document 
rooms.  The  additional  information  being 
placed  in  the  PDR  at  this  time  only 
relates  to  the  VSC-24  cask.  The  second 
cask  (TN-24)  will  be  covered  separately 
in  a  subsequent  notice.  In  addition,  the 
comment  period  for  the  Jime  26, 1992, 
proposed  rule  is  being  reopened  for  30 
days  to  allow  comments  on  the 
additional  information. 

DATES:  Although  the  comment  period 
expires  on  February  22, 1993  comments 
received  after  this  date  will  be 


considered  if  it  is  practical  to  do  so  but 
the  Commission  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Send  written  comments  or 
suggestions  to  the  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Docketing  and  Service 
Branch.  Copies  of  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  2120  L  Street  NW. 
(Lower  Level),  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Gordon  E.  Gunderson,  Office  of 
Nuclear  Regulatory  Research,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
492-3803,  or  Mr.  James  F.  Schneider, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
telephone  (301)  504-2692. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  10  CFR  2.790(c),  NRC  is  placing  in 
the  NRC  Public  Document  Room 
portions  of  the  cask  vendor’s  Safety 
Analysis  Report  (SAR),  as  well  as 
certain  information  of  the  vendor, 
supporting  its  respective  SAR,  which 
the  vendor  claimed  to  be  proprietary. 
Although  NRC  has  not  yet  approved  or 
adopted  a  final  rule  in  the  present 
rulemaking,  NRC  is  disclosing  now  the 
vrador’s  information  described  above, 
in  advance  of  any  final  rule,  during  the 
proposed  rulemaking  stage. 

Tne  information  of  the  cask  vendor 
being  disclosed  at  this  time  provides 
added  detail  to  the  information  NRC 
previously  placed  in  the  NRC  Public 
Document  Room  at  the  outset  of  this 
rulemaking.  It  complements  and 
supplements  the  design  information 
already  disclosed,  providing  further 
detail  on  such  matters  as  the  vendor’s 
design  calculations  (often  in  the  form  of 
computer  runs)  and  specific  data  inputs 
for  models  used  by  the  vendor  for  such 
calculations,  as  well  as  cask  design 
details  such  as  reinforcing  steel  sizing 
and  shield  lid  thickness.  The 
information  being  disclosed  therefore 
provides  additional  specificity  for  the 
public  about  the  technical  information 
that  was  considered  by  the  NRC  staff  in 
preparing  the  principal  NRC  documents 
underlying  this  rulemaking,  that  is,  the 
propos^  Certificate  of  Compliance  for 
the  cask  and  the  associated  NRC  staff 
Safety  Evaluation  Report  and  related 
Environmental  Assessment  which  were 


previously  placed  in  the  NRC  Public 
Document  Room  at  the  outset  of  this 
proposed  rulemaking. 

In  disclosing  the  cask  vendor’s 
information  described  above,  in  advance 
of  any  final  rule,  NRC  is  giving  ghe 
public  an  additional  opportunity  to 
review  the  content  of  such  information, 
and  the  agency  is  accordingly  extending 
the  public  comment  period  for  an 
additional  30  days  for  this  limited 
purpose,  in  case  members  of  the  public 
wish  to  submit  additional  comments  or 
supplement  their  prior  comments  in  this 
proceeding.  However,  the  agency  will 
consider  all  comments  already  received 
to  date  (which  are  available  in  the  NRC 
Public  Document  Room),  and  it  is 
therefore  unnecessary  for  commenters  to 
repeat  or  resubmit  prior  comments. 
Accordingly,  commenters  are 
specifically  requested  to  limit  their 
written  submissions  to  comment  based 
on  a  review  of  the  cask  vendor’s 
information  now  being  put  in  the  NRC 
Public  Ekxniment  Room. 

Dated  at  Rockville,  Maryland,  this  15th  day 
of  January  1993. 

For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor, 

Executive  Director  for  Operations. 

(FR  Doc.  93-1500  Filed  1-19-93;  8:45  am) 
BtUJNO  CODE  7590-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  92-ANE-45] 

Proposed  Alteration  of  VOR  Federai 
Airways,  Control  Areas  and  Jet 
Routes;  MA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DCT’ 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  propor.es  to 
modify  the  descriptions  of  various 
Federal  airways,  control  areas,  and  jet 
routes  in  the  Hyannis,  MA,  area.  The 
realignment  of  these  Federal  airways, 
control  areas,  and  jet  routes  is  necessary 
because  of  the  decomissionmg  of  the 
Hyannis  (HYA)  very  high  frequency 
omnidirectional  range/tactical  air 
navigation  (VORTAC)  and  the 
commissioning  of  the  Marconi,  MA 
(LFV),  VORTAC  in  North  Truro,  MA. 
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DATES:  Comments  must  be  received  on 
or  before  March  8, 1993. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  ANE-500,  Do^et  No. 
92-ANE-45,  Federal  Aviation 
Administration,  12  New  England 
Executive  Park,  Burlington,  MA  01803. 

The  official  docket  may  Ire  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  room  916, 800  Independence 
Avenue,  SW.,  Washington.  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  P.  Crawford,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration.  800 
Independence  Avenue,  SW., 

Washington.  DC  20591;  telephone:  (202) 
267-9255. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 

Commrmications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Airspace  Docket  No.  92-ANE-45.”  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  ^fore  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  Ire  changed 
in  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 


Availability  of  NPRM’s 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-220,  800  Independence 
Avenue  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3485. 
Commxmications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM’s  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedmre. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
alter  various  VOR  Federal  airways, 
control  areas  and  jet  routes  in  the 
Hyannis,  MA,  area.  The  alterations  are 
necessary  because  the  Hyannis 
VORTAC  was  decommissioned  and 
relocated  to  North  Truro,  MA.  The 
commissioning  of  the  new  navigational 
aid,  Marconi  VORTAC  in  North  Truro, 
MA,  will  necessitate  the  changes  to  VOR 
Federal  airways,  control  areas,  and  jet 
routes  in  that  airspace.  The  coordinates 
for  this  airspace  docket  are  based  on 
North  American  Datum  83.  Domestic 
VOR  Federal  airways,  control  areas,  and 
jet  routes  are  published,  respectively,  in 
sections  71.123,  71.161,  and  71.607  of 
FAA  Order  7400.7A,  dated  November  2^ 
1992,  and  effective  November  27, 1992f 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  airways,  control  areas, 
and  jet  routes  listed  in  this  document 
will  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  fi^uent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  “major  rule” 
imder  Executive  Order  12291;  (2)  is  not 
a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act. 


ICAO  Considerations 

As  part  of  this  proposal  relates  to 
navigable  airspace  outside  the  United 
States,  this  notice  is  submitted  in 
accordance  with  the  International  Civil 
Aviation  Organization  (ICAO) 
International  Standards  and 
Recommended  Practices. 

Applicability  of  International 
Standards  and  Recommended  Practices 
by  the  Air  Traffic  Rules  and  Procedures 
Service,  FAA,  in  areas  outside  domestic 
airspace  of  the  United  States  is  governed 
by  article  12  of,  and  annex  11  to,  the 
Convention  on  International  Civil 
Aviation,  which  pertain  to  the 
establishment  of  air  navigational 
facilities  and  services  necessary  to 
promote  the  safe,  orderly,  and 
expeditious  flow  of  civil  air  traffic. 

Their  purpose  is  to  ensure  that  civil 
aircraft  operations  on  international  air 
routes  are  carried  out  imder  imiform 
conditions  designed  to  improve  the 
safety  and  efficiency  of  air  operations. 

The  International  Standards  and 
Recommended  Practices  in  Annex  11 
apply  in  those  parts  of  the  airspace 
under  the  jurisdiction  of  a  contracting 
state,  derived  from  ICAO,  wherein  air 
traffic  services  are  provided  and  also 
whenever  a  contracting  state  accepts  the 
responsibility  of  providing  air  traffic 
services  over  high  seas  or  in  airspace  of 
undetermined  sovereignty.  A 
contracting  state  accepting  such 
responsibility  may  apply  the 
International  Standards  and 
Recommended  Practices  in  a  manner 
consistent  with  that  adopted  for 
airspace  under  its  domestic  jurisdiction. 

In  accordance  with  Article  3  of  the 
Convention  on  International  Civil 
Aviation,  Chicago.  1944,  state  aircraft 
are  exempt  from  the  provisions  of  annex 
11  and  its  Standards  and  Recommended 
Practices.  As  a  contracting  state,  the 
United  States  agreed  by  article  3(d)  that 
its  state  aircraft  will  be  operated  in 
international  airspace  with  due  regard 
for  the  safety  of  civil  aircraft. 

Since  these  actions  involve,  in  part, 
the  designation  of  navigable  airspace 
outside  the  United  States,  the 
Administrator  is  consulting  with  the 
SecretEuy  of  State  and  the  ^cretary  of 
Defense  in  accordance  with  the 
provisions  of  Executive  Order  10854. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  areas. 
Domestic  VOR  Federal  airways. 
Incorporation  by  reference.  Jet  routes. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 
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PART71^AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authorit3r:  49  U.S.C  app.  1348(a),  1354(b), 
1510;  E.0. 10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C  106(g):  14  CFR 
11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7A, 
(Compilation  of  Regulations,  dated 
November  2, 1992,  and  effective 
November  27, 1992,  is  amended  as 
follows: 

Section  71.123  Domestic  VOH  Federal 
Airways 

***** 

V-141  (Revised) 

From  Nantucket,  MA;  INT  Nantucket,  334 
"7(349  "M)  and  Boston,  MA,  138  "7(154  "M) 
redials;  to  Boston.  From  Manchester,  NH; 
(Uncord,  NH;  Lebanon,  NH;  Burlington,  V7: 
to  Massena,  NY. 

***** 

V-151  [Revised] 

From  IN7  Nantucket,  MA,  334  "7  (349  "M) 
and  Providence,  RI,  079  "7(093  ®M)  redials; 
Providence,  Putnam,  C7;  Gardner,  MA; 

Keene,  NH;  Lebanon,  NH,  Montpelier,  V7; 
Burlington,  V7. 

***** 

V-167  (Revised] 

From  Hancock,  NY;  IN7  Hancock  117*  and 
Kingston,  NY,  270"  redials;  Kingston;  IN7 
Kingston  095°  and  Hartford,  C7,  269°  redials; 
Hartford;  Providence,  RI;  IN7  Providence  101 
"7(115  "M)  and  Marconi,  MA,  211  "7(227  °M) 
redials;  Marconi;  IN7  Marconi  346  "7(002 
"M)  and  Kennebunk,  ME,  161  "7(178  "M) 
redials;  to  Kennebunk.  7he  airspace  outside 
the  United  States  below  2,000  feet  MSL, 
including  the  portion  within  Warning  Area 
W-103,  is  excluded. 
***** 

Section  71.161  Control  Areas  Associated 
With  Jet  Routes  Outside  the  Continental 
Control  Area 

***** 

J-150  (Revised] 

From  Robbinsville,  N);  via  Hampton,  NY; 
Marconi,  MA;  to  the  1N7  of  Marconi 
082"7(098"M)  and  Boston,  MA, 

097"7(113°M)  redials. 

***** 

J-174  (Revised] 

I  From  Snow  Hill,  MD,  via  Hampton,  NY; 
Marconi,  MA,  to  HERIN  IN7.  Airspace  below 
FL  240  is  excluded  between  Snow  Hill  and 
lat.  38"45’00"N.,  long.  74"43'59"W.  Airspace 
above  FL  410  is  excluded  between  Snow  Hill 
and  Hampton. 

***** 

Section  71.607  Jet  Routes 

***** 


J-79  [Revised] 

From  Key  West,  FL,  via  Miami,  FL;  Palm 
Beach,  FL;  Vero  Beach,  FL;  Ormond  Beach, 

FL;  IN7  Ormond  Beach  360"  and  Charleston, 
SC,  210"  redials;  Charleston;  7ar  River,  NC; 
Franklin,  VA;  Salisbury,  MD;  IN7  Salisbury 
018°  and  Kennedy.  NY,  218"  radials; 

Kennedy;  IN7  Kennedy  080"  and  Nantucket, 
MA,  254"  radials;  1N7  Nantucket 
254"7(269°M]  md  Marconi,  MA, 
205"7(221°M)  radials;  Marconi;  IN7  Marconi 
006"7(022"M)  and  Bangor.  ME,  206*7(225*M) 
radials;  Bangor. 

*  «  *  *  * 

J-150  [Revised] 

From  Ck>rdonsville,  VA;  Nottingham,  MD; 
IN7  Nottingham  061"  and  Woodstown,  NJ, 
225"  redials;  Woodstown;  Coyle,  NJ;  IN7 
Coyle  075"  and  Hampton,  NY,  231"  radials; 
Hampton;  IN7  Hampton  069°7(082"M)  and 
Marconi,  MA,  228"7(244"M]  radials; 

Marconi;  to  the  1N7  Marconi  082"7(098"M) 
and  Boston,  MA,  097n'(113"M)  redials. 
***** 

J-174  (Revised] 

From  Craig,  FL,  via  IN7  Craig  020"  and 
(Charleston,  210°  radials;  Charleston; 
Wilmington,  NC;  Dixon  NDB,  NC;  Norfolk, 
VA;  1N7  Norfolk  023"  and  Snow  Hill,  MD, 
211"  redials;  Snow  Hill;  Hampton,  NY;  IN7 
Hampton  069"7(082"M)  and  Marconi,  MA, 
228"7(244"M)  radials;  Marconi,  to  the  IN7  of 
Marconi  090"7(106"M)  and  Nantucket,  MA, 
066"7(063°M)  redials.  Airspace  below  FL  240 
is  excluded  between  Snow  Hill  and  lat. 
38"45'{X)"N.,  long.  74"43'59"W.  Airspace 
above  FL  410  is  excluded  between  Snow  Hill 
and  Hampton. 

***** 

Issued  in  Washington,  DC,  on  January  11, 
1993. 

Harold  W.  Becker, 

Manager.  Airspace-Rules  and  Aeronautical 
Information  Division. 

(FR  Doc.  93-1309  Filed  1-19-93;  8:45  am] 

BH.UNO  CODE  4t10-1S-M 


14  CFR  Part  71 

[Airspace  Docket  No.  92-ANE-2] 

Proposed  Alteration  and 
Establishment  of  VOR  Federal  Airways 

AGENCY:  Federal  Aviation 
Administration  (FAA),  IX)T. 

ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  This  action  withdraws  the 
Notice  of  Proposed  Rulemaking 
(NPRM),  published  in  the  Federal 
Register  on  May  21, 1992  (57  FR  21633). 
The  NPRM  proposed  to  alter  VOR 
Federal  Airway  V-58  by  renumbering  a 
segment  of  that  airway  between 
Hartford,  CT,  and  Nantucket,  MA.  That 
segment  of  V-58  affected  by  the 
proposal  would  have  been  renumbered 
to  read  V-22.  The  FAA  has  determined 
that  withdrawing  the  proposal  at  this 


time  is  warranted.  This  action  will 
provide  an  opportunity  to  reexamine  the 
operations  in  the  airspace  associated 
with  the  Bradley  International  Airport 
departure  proc^ures. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  P.  Crawford,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW., 

Washington,  DC  20591;  telephone:  (202) 
267-9255. 

SUPPLEMENTARY  INFORMATION:  On  May 
21, 1992,  a  Notice  of  Proposed 
Rulemaking  was  published  in  the 
Federal  Register  to  amend  14  CFR  part 
71  of  the  F^eral  Aviation  Regulations 
to  alter  V-58  by  renumbering  a  segment 
of  the  airway  and  establishing  that 
segment  eis  V-22  (57  FR  21633).  This 
action  was  proposed  to  assist  air  traffic 
control  in  eliminating  the  confusion 
arising  hrom  pilots  departing  Bradley 
International  Airport  and  transitioning 
to  V-58.  Pilots  departing  Bradley 
International  Airport  with  assigned 
departure  instructions  to  southeast 
bound  routes  had  intercepted  V-58  and 
inadvertently  proceeded  west  on  that 
airway.  Renumbering  that  segment  of 
the  airway  to  V-22  between  Hartford, 
CT.  and  Nantucket,  MA,  would  have 
clarified  departure  instructions  and 
procedures  and  limit  excessive 
navigation  to  the  assigned  airway.  No 
comments  were  received  on  the 
proposed  amendment. 

The  FAA  has  decided  to  withdraw  the 
proposal  at  this  time.  In  lieu  of 
rulemaking  action,  the  FAA  has  charted 
two  intersections  to  define  the  turning 
points  and  assist  pilots  transitioning 
horn  terminal  environment  to  the  en 
route  airways.  A  standard  instrument 
departure  route  has  been  developed  and 
published  to  provide  further  guidance. 
The  FAA  believes  that  the  action  taken 
will  clarify  the  departure  procedures 
and  will  better  serve  the  airspace  users, 
rather  than  renaming  a  segment  of  that 
airway. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Domestic  VOR 
Federal  airways.  Incorporation  by 
reference. 

The  Withdrawal 

In  consideration  of  the  foregoing,  the 
Notice  of  Proposed  Rulemaking, 
Airspace  Docket  No.  92-ANE-2,  as 
published  in  the  Federal  Register  on 
May  21, 1992  (57  FR  21633),  is  hereby 
withdrawn. 
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Authority:  49  U.S.C.  app.  1348(a).  1354(a), 
1510;  E.0.10854.  24  FR  9565,  3  CHHl.  1959- 
1963,  Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

Issued  In  Washington,  DC,  on  January  11, 
1993. 

Harold  W.  Becker, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

[FR  Doc.  93-1310  Filed  1-19-93;  8:45  am] 
BIUJNQ  CODE  4S10-1»-«I 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

PL-21-«1] 

RIN  1545-AQ45 

Imposition  of  Accuracy-Related 
Penalty 

AGENCY:  Internal  Revenue  Service. 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  amendments  to  the  Income 
Tax  Regulations  relating  to  substantied 
and  gross  valuation  misstatements  as 
defined  in  sections  6662(e)  and  6662(h) 
of  the  Internal  Revenue  Ckde.  The 
regulations  would  apply  to  taxpayers 
who  have  substantial  and  gross 
valuation  misstatements  attributable  to 
section  482  allocations  (Intercompany 
transfer  pricing). 

DATES:  Written  comments  must  be 
received  by  April  21, 1993.  A  public 
hearing  has  b^n  scheduled  for  May  14, 
1993  at  10  a.m.  Requests  to  speak  at  the 
hearing,  along  with  outlines  of  oral 
comments,  must  be  received  by  April 
23. 1993. 

ADDRESSES:  Send  written  comments, 
requests  to  speak  at  the  hearing,  and 
outlines  of  oral  comments  to  be 
presented  to:  Internal  Revenue  Service, 
P.O.  Box  7604,  Ben  Franklin  Station, 
Attn:  CC:CX)RP:T:R  (IL-21-91).  room 
5228,  Washington,  DC  20044.  The 
public  hearing  will  be  held  in  the 
Internal  Revenue  Service  Auditorium, 
Internal  Revenue  Building.  1111 
Constitution  Avenue,  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  L  Ralph,  with  respect  to  the 
proposed  regulations,  telephone  (202) 
622-3880,  and  Carol  Savage,  with 
respect  to  the  public  hearing,  telephone 
(202)  622-8452.  These  are  not  toll-free 
numbers. 


SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  with  copies  to 
the  Internal  Revenue  Service.  Attn:  IRS 
Reports  Clearance  Officer  T:FP, 
Washington,  DC  20224. 

The  collection  of  information  in  this 
proposed  regulation  is  contained  in 
§  1.6662-5(j)(5)(ii).  This  information  is 
required  by  the  Internal  Revenue 
Service  to  ensure  that  persons  claiming 
that  an  amount  should  be  excluded  from 
the  calculation  of  the  net  section  482 
transfer  price  adjustment  have  acted 
with  reasonable  cause  and  good  faith. 
The  information  will  be  used  to 
document  how  the  result  of  a  controlled 
transaction  was  determined.  The  likely 
respondents  and  recordkeepers  are 
business  or  other  for-profit  institutions. 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  for  a  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  the 
Internal  Revenue  Service.  Individual 
respondents  and  recordkeepers  may 
require  greater  or  less  time,  depending 
on  their  particular  circumstances. 
Estimated  total  annual  recordkeeping 

burden:  20,000  hours. 

Estimated  average  annual  burden  per 

recordkeeper:  10  hours. 

Estimated  number  of  recordkeepers: 

2000. 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  under  sections  6662  and 
6664  relating  to  the  imposition  of 
accuracy-related  penalties. 

Explanation  of  Provisions 

The  experience  of  Internal  Revenue 
Service  international  examiners  has 
been  that  the  majority  of  teixpayers  are 
unable  to  provide  an  explanation  of  how 
their  intercompany  pricing  was 
established.  Tffis  may  accoimt  in  large 
part  for  the  fact  that  in  many  cases 
international  examiners’  access  to  a 
corporation’s  transfer  pricing 
information  is  delayed  or  denied. 
Moreover,  experience  has  been  that 
many  taxpayers  do  not  rely  upon  any 


form  of  comparables  or  other 
contemporaneous  information  either  in 
planning  or  in  defending  intercompany 
transactions.  Thus,  the  taxpayer,  not 
having  structrued  the  transaction  with 
any  comparable  in  mind,  seeks  to 
defend  its  position  by  finding  whatever 
transaction  or  method  gives  rise  to  a 
result  that  most  closely  approximates 
the  controlled  transaction  result  initially 
reported.  Thus,  the  lack  of 
contemporaneous  documentation  of 
how  a  controlled  transaction  result  was 
determined  increases  the  time  spent  and 
expense  incurred  by  both  the  taxpayer 
and  the  Service  in  determining  whether 
that  result  was  arm’s  length.  Further,  the 
lack  of  documentation  explaining  the 
basis  for  a  taxpayer’s  intercompany 
pricing  tends  to  increase  controversy 
between  taxpayers  and  the  Service,  as 
both  seek  to  develop  post  hoc  analyses 
of  the  arm’s  length  character  of  the 
taxpayer’s  transactions.  Accordingly, 
these  regulations  are  designed  to 
encourage  taxpayers  to  document  their 
transfer  pricing  transactions  and  to 
provide  that  documentation  to  the 
Internal  Revenue  Service  upon  request. 

Section  6662(a)  imposes  a  penalty  in 
the  amount  of  20  percent  of  any 
underpayment  to  which  the  section 
applies.  Section  6662(b)  lists  the  types 
of  underpayments  to  which  section 
6662(a)  applies.  One  such 
underpayment  is  an  underpayment 
attributable  to  any  substantial  valuation 
misstatement  imder  chapter  1  of  the 
Internal  Revenue  Code. 

Section  6662(e)  defines  a  substantial 
valuation  misstatement.  These  proposed 
regulations  under  section  6662(e) 
contain  the  rules  for  determining 
whether  a  section  482  allocation 
constitutes  a  substantial  valuation 
misstatement  xmder  chapter  1  of  the 
Internal  Revenue  Code  on  which  a 
penalty  of  20  percent  of  the 
underpayment  of  tax  may  be  imposed. 
Such  a  substantial  valuation 
misstatement  exists  if  (1)  the  transfer 
price  for  any  property  or  services  (or  for 
the  use  of  property)  claimed  on  a  return 
is  200  percent  or  more  (or  50  percent  or 
less)  of  the  amoimt  determined  under 
section  482  to  be  the  arm’s  length  price, 
or  (2)  the  net  section  482  transfer  price 
adjustment  exceeds  ten  million  dollars. 

Section  6662(h)  provides  for  an 
increased  penalty  in  the  case  of  a  gross 
valuation  misstatement.  The  proposed 
regulations  provide  that  the  penalty  for 
a  gross  valuation  misstatement  is  40 
percent  of  the  underpayment  of  tax 
attributable  to  the  gross  valuation 
misstatement  if  (1)  the  price  for  any 
property  or  services  (or  for  the  use  of 
property)  claimed  on  any  return  in 
connection  with  any  transaction 
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between  persons  described  in  section 
482  is  400  percent  or  more  (or  25 
percent  or  less)  of  the  amount 
determined  under  section  482  to  be  the 
arm’s  length  amount,  or  (2)  the  net 
section  482  transfer  price  adjustment 
exceeds  twenty  million  dollars. 

Certain  adjustments  are  excluded  in 
determining  the  ten  or  twenty)  million 
dollar  threshold.  Adjustments  that  are 
attributable  to  an  allocation  under 
section  482  are  excluded  if  there  was 
reasonable  cause  for  the  taxpayer’s 
determination  of  that  price  and  the 
taxpayer  acted  in  good  faith.  The 
proposed  regulations  set  forth  the 
criteria  for  determining  whetherihere  is 
reasonable  cause  and  good  foith  for 
excluding  an  adjustment.  If  a  transfer 
pricing  methodology  is  developed  and 
applied  pursuant  to  an  Advance  Pricing 
Agreement  in  any  tax  year,  then  use  of 
such  a  methodology  to  establish 
intercompany  transfer  prices  for  a 
different  year  may  be  considered 
evidence  of  reasonable  cause  and  good 
faith.  Adjustments  that  are  attributable 
to  a  transaction  between  foreim 
corporations  are  also  excluded,  imless 
the  treatment  of  that  transaction  affects 
the  determination  of  U.S.  source  income 
or  taxable  income  that  is  effectively 
connected  with  the  conduct  of  a  trade 
or  business  within  the  United  States. 

The  rules  of  §  1.6664—4  apply  for 
purposes  of  applying  the  reasonable 
cause  and  go<^  faith  exception  to 
substantial  and  gross  valuation 
misstatements  under  section 
6662(e)(l)(B)(i)  and  sections 
6662(h)(2)(A)  (i)  and  (ii).  If  those 
valuation  misstatements  satisfy  the 
reasonable  cause  and  good  fai^ 
exclusion  provisions  under  §  1.6662- 
5(j)(5)  of  the  proposed  regulations,  then 
the  taxpayer  will  be  considered  to  have 
acted  with  reasonable  cause  and  good 
faith  for  purposes  of  §  1.6664-4.  For 
purposes  of  applying  the  reasonable 
cause  and  good  faith  exclusion  to  net 
section  482  transfer  price  adjustments 
rmder  section  6662(e)(l)(B)(ii),  the  rules 
of  §  1.6662-5(j)(5)  of  the  proposed 
regulations  apply.  A  net  section  482 
transfer  price  adjustment  for  which  the 
rules  of  §  1.6662-5(j)(5)  are  not  satisfied 
will  not  satisfy  the  reasonable  cause  and 
good  faith  exception  under  section 
6664(c). 

Proposed  Effective  Date 

These  regulations  woxild  apply  to 
taxable  years  beginning  after  April  21, 
1993.  For  returns  with  respect  to  which 
the  penalty  may  be  imposed  that  were 
filed  prior  to  this  date,  any  reasonable 
interpretation  of  section  6662(e)  is 
acceptable.  The  Treasury  Department 
considers  these  regulations  to  be  a 


reasonable  interpretation  of  section 
6662(e),  except  ^at  no  requirement  of 
contemporaneous  documentation  may 
be  imposed  for  past  transactions. 
However,  contemporaneoiis 
documentation  may  be  helpful  in 
establishing  that  the  taxpayer  had 
reasonable  cause  and  acted  in  good 
faith.  Taxpayers  may  elect  the 
application  of  these  regulations  to  tax 
returns  due  prior  to  this  proposed 
effective  date. 

Special  Analyses 

It  has  been  determined  that  these 
proposed  rules  are  not  major  rules  as 
de^ed  in  Executive  Order  12291. 
Therefore,  an  initial  Regulatory  Impact 
Analysis  is  not  required.  It  has  also  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  regulations,  and,  therefore,  an 
initial  Regiilatory  Flexibility  Analysis  is 
not  required.  Ptirsuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  these 
proposed  regulations  will  be  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  their  impact  on  small 
business. 

Comments  and  Request  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  that  are  submitted 
(preferably  a  signed  original  and  eight 
copies)  to  the  Internal  l^venue  Service. 
All  comments  will  be  available  for 
public  inspection  and  copyine. 

A  public  hearing  will  be  held  on  May 
14, 1993  at  10  a.m.  in  the  Internal 
Revenue  Service  Auditorium,  Internal 
Revenue  Building,  1111  Constitution 
Avenue,  NW.,  Washington,  DC.  The 
rules  of  §  601.601(a)(3)  of  the 
"Statement  of  Procedural  Rules’’  (26 
CFR  part  601)  shall  apply  to  the  public 
hearing. 

Persons  who  have  submitted  written 
comments  by  April  21, 1993,  and  who 
also  desire  to  present  oral  comments  at 
the  hearing  on  the  proposed  regulation, 
miist  submit,  not  later  than  April  23, 
1993,  a  request  to  speak  at  the  hearing, 
along  with  an  outline  of  the  oral 
comments  to  be  presented  at  the  hearing 
and  the  time  they  wish  to  devote  to  each 
subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  the  questions  from  the 
panel  for  the  government  and  answers 
thereto. 


Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  before  9:45 
a.m. 

An  agenda  showing  the  scheduling  of 
the  spei^ers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
propos^  relations  is  Thomas  L. 

Ralph  of  the  Office  of  the  Associate 
Chief  Counsel  (International),  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  1.6654-1 
through  1.6709-lT 
Income  taxes.  Penalties,  Reporting  • 
and  recordkeeping  requirements. 

Proposed  Amendments  to  the 
Relations 

Accordingly,  26  CFR  part  1  is 
proposed  to  amended  as  follows: 

PART  1-lNCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31,1953 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  ad^g  a  new 
citation  to  read  as  follows: 

Authority:  26  U.S.C.  7805  •  •  ‘Section 

1.6662- 5  also  issued  under  26  U.S.C.  6662. 

•  •  * 

Par.  2.  Section  1.6662-0  is  amended 
by  revising  the  entries  for  §  1.6662-5, 
paragraph  (e)  and  (j)  in  the  table  of 
contents  to  read  as  follows: 

51.6662- 0  Table  of  contents. 
***** 

§  1.6662-5  Substantial  and  gross  valuation 
misstatements  under  chapter  1. 

***** 

(e)  Definitions. 

(1)  Substantial  valuation  misstatement. 

(1)  200  percent  test 

(ii)  200  percent  and  50  percent  test 

(iii)  Ten  million  dollar  threshold. 

(2)  Gross  valuation  misstatement. 

(i)  400  percent  test. 

(ii)  400  percent  and  25  percent  test 

(iii)  Twenty  million  dollar  threshold. 

(3)  Property. 

(4)  Identical  terms  used  in  section  482 
relations. 

***** 

(j)  Transactions  between  persons  described 
in  section  482  and  net  section  482  transfer 
price  adjustments. 

(1)  In  general 

(i)  Penalty  of  20  or  40  percent  of 
underpayment 
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(ii)  Example. 

(2)  Ten  million  dollar  threshold. 

(i)  Net  section  482  transfer  price 
adjustment. 

(ii)  Reasonable  cause  and  good  faith. 

(iii)  Exclusion  of  certain  f^ign  to  foreign 
trajosactions. 

(iv)  Examples. 

(3)  Specif  rules  in  the  case  of  carrybacks 
and  carryovers. 

(i)  In  general. 

(ii)  Calculation  of  net  section  482  transfer 
price  adjustment  for  carryback  or  carryover 
years  not  reduced  by  amount  of  carryback  or 
carryovers. 

(4)  Rules  for  coordinating  between  two 
di^rent  penalties. 

(i)  In  general. 

(ii)  C^dination  of  net  section  482  transfer 
price  adjustment  under  section 
6662(e)(l)(B)(ii)  and  gross  valuation 
misstatement  adjustment  imder  section 
6662(h)(2XA)  (i)  or  (ii). 

(iii)  Coordination  of  twenty  million  dollar 
threshold  amoimt  under  section 
6662(h)(2)(iii)  and  the  ten  million  dollar 
threshold  under  section  6662(e)(l)(B)(ii). 

(iv)  Examples. 

(s)  Reasonable  cause  and  good  faith 
exclusion  for  purposes  of  net  section  482 
transfer  price  adjustments. 

(i)  In  general. 

(ii)  Contemporaneous  doaunentation. 

(iii)  Reasonable  belief  in  arm’s  length 
result. 

(A)  Result  to  be  sustained  on  merits. 

(B)  Reliance  on  advice  of  professional. 

(C)  Defense  of  transfer  pricing  results  with 
a  methodology  other  than  that  used  in 
preparing  return. 

(iv)  Ex^ples. 

(6)  Special  Rule. 

(7)  Effective  date. 

***** 

Par.  3.  Section  1.6662-5  is  amended 
by  revising  paragraphs  (e)  and  (j)  to  read 
as  follows: 

S1.6662-6  Substantial  and  groaa  valuation 
miaatatsmsnts  under  chapter  1. 
***** 

(e)  Definitions — (1)  Substantial 
valuation  misstatement.  There  is  a 
substantial  valuation  misstatement  if — 

(1)  200  percent  test.  The  value  or 
adjusted  basis  of  any  property  claimed 
on  a  return  of  tax  imposed  tmder 
chapter  1  of  the  Internal  Revenue  Code 
is  200  percent  or  more  of  the  correct 
amount; 

(ii)  200  percent  and  50  percent  test. 
The  result  of  any  controlled  transaction 
is  200  percent  or  more  (or  50  percent  or 
less)  of  the  arm’s  length  result 
determined  under  section  482;  or 

(iii)  Ten  million  dollar  test.  The  net 
section  482  transfer  price  adjustment  for 
the  taxable  year  exceeds  ten  million 
dollars. 

(2)  Gross  valuation  misstatement. 
There  is  a  gross  valuation  misstatement 
if— 

(i)  400 per^nt  test.  The  value  or 
adjusted  basis  of  any  property  claimed 


on  a  return  of  tax  imposed  under 
chapter  1  of  the  Internal  Revenue  Code 
is  400  percent  or  more  of  the  cwrect 
amount; 

(ii)  400  percent  and  25  percent  test. 

The  result  of  any  controlled  transaction 
is  400  percent  or  more  (or  25  percent  or 
less)  of  the  arm’s  length  result 
determined  under  section  482;  or 

(iii)  Twenty  million  dollar  test.  The 
net  section  482  transfer  price 
adjustment  for  the  taxable  year  exceeds 
twenty  million  dollars. 

(3)  Property.  For  purposes  of  this 
section,  the  term  “property”  refers  to 
both  tangible  and  intangible  property. 
Tangible  property  includes  property 
such  as  land,  buildings,  fixtures,  and 
inventory.  Intangible  property  includes 
property  such  as  goodwill,  covenants 
not  to  compete,  leaseholds,  patents, 
contract  ri^ts,  debts,  and  choices  in 
action. 

(4)  Identical  terms  used  in  section  482 
regulations.  For  purposes  of  this  section, 
the  terms  used  in  these  regulations  shall 
have  the  same  meaning  as  identical 
terms  used  in  regulations  promulgated 
under  section  482. 
***** 

(j)  Transactions  between  persons 
described  in  section  482  and  net  section 
482  transfer  price  adjustments — (1)  In 
general— ^i)  Penalty  of  20  or  40  percent 
of  underpayment.  If  a  taxpayer  makes  a 
substantial  valuation  misstatement  as 
defined  in  paragraph  (e)(1)  of  this 
section,  section  6662(a)  imposes  a 
penalty  equal  to  20  percent  of  the 
underpayment  of  income  tax 
attributable  to  it.  If  there  is  a  gross 
valuation  misstatment  as  defined  in 
paragraph  (e)(2)  of  this  section,  section 
6662(h)  increase  the  penalty  to  40 
percent  of  the  underpayment  of  tax 
attributable  to  the  gross  valuation 
misstatement.  The  result  of  a  controlled 
transaction  that  is  reported  on  the 
income  tax  return  will  be  used  to 
determine  whether  a  substantial  or  gross 
valuation  misstatement  exists  regardless 
of  whether  the  amount  reported  on  the 
retiim  differs  from  the  transaction  price. 
If  the  taxpayer  has  filed  an  amend^ 
return,  the  result  of  a  controlled 
transaction  that  is  reported  on  an 
amended  return  will  be  used  to 
determine  whether  a  substantial  or  gross 
valuation  misstatement  exists  only  if 
that  amended  return  has  been  filed 
before  the  Service  has  contacted  the 
taxpayer  regarding  that  taxable  year’s 
return.  A  written  statement  furnished  by 
a  taxpayer  subject  to  the  Coordinated 
Exainination  Program  will  be 
considered  an  amended  return  for 
purposes  of  this  paragraph  (j)(l)  if  it 
satisfies  the  requirements  of  a  qualified 


amended  return  for  purposes  of 
§  1.6662-2(c)(3)  as  set  forth  in  those 
regulations  or  as  the  Commissioner  may 
prescribed  by  Revenue  Procedure.  See 
§  601.601(d)(2)(ii)(B)  of  this  chapter. 

(ii)  Example.  TTie  following  example 
illustrates  these  principles. 

Example.  A  and  B  are  controlled  taxpayers 
as  defined  in  S  1.482-lT(g)(S).  A  agrees  to 
pay  B  $5  apiece  for  100,000  units  of  Product 
X.  A  and  B  also  agree  to  adjust  that  price,  as 
may  be  necessary,  based  on  subsequent 
events  pursuant  to  an  agreement  imder 
$  1.482-lT(e)(2)  (Compensating 
Adjustments).  A  and  B  subsequently  make  a 
$10  adjustment  to  that  price.  Accordingly, 
when  B  files  its  U.S.  income  tax  return  it 
reports  $15  for  each  Product  X  sold  to  A. 
Applying  section  482,  the  IRS  makes  a 
filler  $3  adjustment,  resulting  in  a  final 
transfer  price  of  $18.  Thus,  the  net  section 
482  transfer  price  adjustment  is  $300,000 
(100,000x$3).  B  has  not  made  a  substantial 
valuation  misstatement  because  the  price 
claimed  on  B’s  return  ($15)  is  not  200  percent 
or  more  (or  50  percent  or  less)  of  the  amount 
determined  under  section  482  to  be  the 
correct  price  ($18).  Further,  B’s  net  section 
482  tracer  price  adjustment  does  not 
exceed  ten  million  dollars.  Accordingly,  B  is 
not  subject  to  the  substantial  valuation 
misstatement  penalty  under  section 
6662(b)(3). 

(2)  Ten  million  dollar  threshold,  (i) 

Net  section  482  transfer  price 
adjustment.  The  term  “net  section  482 
trainsfer  price  adjustment”  means  the 
net  increase  in  the  taxable  income  of  a 
taxpayer  for  a  taxable  year  that  results 
from  all  section  482  allocations. 
Increases  in  taxable  income  are  netted 
against  decreases,  including  setoffs  as 
allowed  under  §  1.482-lT(e)(5).  In 
determining  whether  the  ten  million 
dollar  threshold  is  met,  all  section  482 
transfer  price  adjustments  will  be 
included,  notwithstanding  that  an 
adjustment  may  be  subject  to  a  penalty 
under  section  6662(h)  or  6663. 

However,  no  adjustment  will  be  subject 
to  more  than  one  accuracy-related 
penalty.  See  paragraph  (j)(4)  of  this 
section. 

(ii)  Reasonable  cause  and  good  faith. 
In  c^culating  the  ten  million  dollar 
threshold,  any  increase  in  taxable 
income  that  is  attributable  to  any 
redetermination  of  a  result  of  a 
controlled  transaction  shall  be  excl  uded 
if  the  taxpayer  shows  that  there  was 
reasonable  cause  for  the  result  reported 
and  it  has  at  all  times  acted  in  good 
faith.  See  paragraph  (j)(5)  of  this  section. 

(iii)  Excmsion  of  certain  foreign  to 
foreign  transactions.  Solely  for  purposes 
of  determining  whether  the  ten  million 
dollar  threshold  is  met,  any  increase  in 
taxable  income  resulting  from  an 
allocation  under  section  482  that  is 
attributable  to  any  controlled 
transaction  solely  between  foreign 
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corporations  will  be  excluded  unless  the 
treatment  of  that  transaction  affects  the 
determination  of  either  corporation’s 
income  from  sources  within  the  United 
States  or  taxable  income  effectively 
connected  with  the  conduct  of  a  trade 
or  business  within  the  United  States. 
However,  the  penalty  imposed  imder 
section  6662(b)(3)  will  be  imposed  on 


any  imderpayment  of  a  United  States 
shareholder  attributable  to  section  482 
allocations  with  respect  to  transactions 
solely  between  foreign  corporations  if 
the  ten  million  dollar  threshold  is  met 
without  regard  to  the  increase  that  is 
attributable  to  any  transaction  solely 
between  foreign  corporations. 


(iv)  Examples.  The  principles  of  this 
paragraph  (j)  are  illustrated  by  the 
following  examples. 

Example  1.  (i)  Applying  section  482,  the 
Internal  Revenue  ^rvice  makes  the 
following  section  482  transfer  pricing 
adjustments  to  a  taxpayer  for  the  taxable 
year: 


(1)  .  $4,000,000  (Attributable  to  an  increase  in  gross  income  because  of  an  increase  in  the  royalty). 

(2)  .  4,500,000  (Attributable  to  an  increase  in  sales  proceeds  due  to  a  decrease  in  the  profit  margin  of  a  related  buyer). 

(3)  .  2,000,000  (Attributable  to  a  decrease  in  the  cost  of  goods  sold  because  of  a  decrease  in  the  cost  plus  marii-up  of  a  related  seller). 


10,500,000 


(ii)  None  of  the  adjustments  is  excluded 
under  section  6662(e)(3)(B)  in  determining 
the  ten  million  dollar  threshold.  The  net 
section  482  adjustment  is  greater  than  ten 


million  dollars.  Thus,  the  ten  million  dollar 
threshold  is  met. 

Example  2.  (i)  Applying  section  482,  the 
Internal  Revenue  Service  makes  the 


following  section  482  transfer  pricing 
adjustments  to  a  taxpayer  for  the  taxable 
year: 


(1)  .  $11,000,000 

(2)  .  4,000,000  (Because  of  a  setoff  under  $  1.482-lT(e)(5)). 

(3)  .  2,000,000 


9,000,000 


(ii)  None  of  the  adjustments  is  excluded 
under  section  6662(e)(3)(B)  in  determining 
the  ten  million  dollar  threshold.  The  net 
section  482  adjustment  is  less  than  ten 
million  dollars.  Thus,  the  ten  million  dollar 
threshold  is  not  met. 

Example  3.  CFCl  and  CFC2  are  controlled 
foreign  corporations  within  the  meaning  of 
section  957.  Applying  section  482,  the  IRS 
disallows  a  deduction  for  twenty  five  million 
dollars  of  the  interest  expense  of  CFCl  paid 
to  CFC2,  which  results  in  CFCl’s  U.S. 
shareholder  having  an  additional  subpart  F 
inclusion  in  excess  of  ten  million  dollars.  No  / 
other  adjustments  under  section  482  are 
made  with  respect  to  the  controlled 
taxpayers.  However,  the  increase  has  no 
effect  upon  the  determination  of  CFCl’s  or 
CFC2’s  income  from  sources  within  the 
United  States  or  taxable  income  effectively 
connected  with  the  conduct  of  a  trade  or 
business  within  the  United  States. 
Accordingly,  the  ten  million  dollar  threshold 
is  not  met.  However,  the  penalty  imposed 
pursuant  to  section  6662(b)(3)  may  still  be 
applicable  in  the  event  of  a  substantial 
valuation  misstatement  described  in  section 
6662(e)(l)(B)(i)  or  a  gross  valuation 
misstatement  described  in  section  6662(b)(2). 

Example  4.  Assume  the  same  facts  as  in 
Example  3,  except  that  the  U.S.  shareholder 
has  an  additional  $100  million  section  482 
transfer  price  adjustment  for  the  taxable  year 
attributable  to  the  sale  of  goods  to  CFC  that 
is  not  excluded  under  section  6662(e)(3)(B). 
Accordingly,  the  ten  million  dollar  threshold 
is  met.  The  penalty  will  be  computed  on  the 
underpayment  attributable  to  the  total  net 
section  482  transfer  price  adjustment, 

I  including  the  portion  excluded  in 

determining  whether  the  ten  million  dollar 
threshold  is  met  in  Example  3  above. 

(3)  Special  rules  in  the  case  of 
carrybacks  and  carryovers — (i)  In 
^  general.  The  penalty  for  a  substantial  or 


gross  valuation  misstatement  applies  to 
any  portion  of  an  underpayment  of  tax 
for  a  year  to  which  a  loss,  deduction  or 
credit  is  carried  that  is  attributable  to  a 
substantial  or  gross  valuation 
misstatement  for  the  year  in  which  the 
carryback  or  carryover  of  the  loss, 
deduction  or  credit  arises  (the  loss  or 
credit  year).  Any  portion  of  a  substantial 
or  gross  valuation  misstatement 
attributable  to  a  loss  or  credit  year  shall 
retain  its  character  as  a  substantial  or 
gross  valuation  misstatement  in  any 
carryback  or  carryover  year.  No  portion 
of  a  substantial  or  gross  valuation 
misstatement  attributable  to  a  loss  or 
credit  year  shall  be  used  to  determine 
whether  there  is  a  separate  substantial 
or  gross  valuation  misstatement 
attributable  to  the  carryback  or 
carryover  year. 

(ii)  Calculation  of  net  section  482 
transfer  price  adjustment  for  carryback 
or  carryover  years  not  reduced  by 
amount  of  carryback  or  carryovers.  The 
amount  of  a  net  section  482  transfer 
price  adjustment  for  a  carryback  or 
carryover  year  is  not  reduced  because  of 
a  carryback  or  carryover  of  a  loss, 
deduction  or  credit  to  that  year. 

(4)  Rules  for  coordinating  between  two 
different  penalties —  (i)  In  general.  In 
determining  the  penalty  imposed  with 
respect  to  a  substantial  valuation 
misstatement  under  section  6662(b)(3) 
or  a  gross  valuation  misstatement  under 
section  6662(h),  no  adjustment  will  be 
subject  to  more  than  one  accuracy- 
related  penalty. 

(ii)  Coordination  of  net  section  482 
transfer  price  adjustment  under  section 


6662(e)(l)(B)(ii)  and  gross  valuation 
misstatement  adjustment  under  section 
6662(h)(2)(A}(i)  or(ii).  In  determining 
whether  a  net  section  482  transfer  price 
adjustment  exceeds  the  ten  million 
dollar  threshold  amoimt  under  section 
6662(e)(l)(B)(ii),  an  adjustment 
attributable  to  a  gross  valuation 
misstatement  under  section 
6662(h)(2)(A)(i)  or  (ii)  will  be  taken  into 
account.  If  the  threshold  amount  is 
exceeded,  the  portion  of  such  amount 
that  is  attributable  to  the  gross  valuation 
misstatement  is  subject  to  the  40  percent 
penalty  under  section  6662(h),  but  will 
not  be  subject  to  the  20  percent  penalty 
xmder  section  6662(a)  and  section 
6662(b)(3).  The  remaining  amoimt  is 
subject  to  the  20  percent  penalty,  even 
if  such  amount  is  less  than  ten  million 
dollars. 

(iii)  Coordination  of  twenty  million 
dollar  threshold  amount  under  section 
6662(h)(2)(iii)  and  the  ten  million  dollar 
threshold  under  section  6662(e)(l)(B)(ii). 
If  a  net  section  482  transfer  price 
adjustment  exceeds  the  twenty  million 
dollar  threshold  under  section 
6662(h)(2)(iii),  then  the  entire  amount  of 
the  adjustment  is  subject  to  the  40 
percent  penalty  under  section  6662(h). 
The  adjustment  is  not  subject  to  an 
additional  20  percent  penalty  under 
sections  6662(a)  and  6662(b)(3). 

(iv)  Examples.  The  following 
examples  illustrate  the  principles  of 
paragraph  (j)(4). 

Example  1.  (i)  Applying  section  482,  the 
Internal  Revenue  Service  makes  the 
following  adjustments  to  the  taxable  income 
of  a  taxpayer  for  the  taxable  year: 
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(1)  _ _ _ _ _  $2,000,000  (Attributable  to  an  adjustment  that  is  400  percent  or  more  (or  25  percent  or  less)  of  the  correct  section  482  arm’s  length  re¬ 

sult). 

(2)  . - .  6,000,000  (Not  a  200  or  400  percent  adjustment). 


8,000,000 


(ii)  None  of  the  adjustments  is  excluded 
under  section  6662(e)(3)(B)  in  determining 
the  ten  million  dollar  threshold  under 
section  6662(e)(l)(B)(ii).  The  net  section  482 
transfer  price  adjustment  is  less  than  ten 
million  dollars.  Thus,  the  ten  million  dollar 
threshold  has  been  not  met.  However,  the 


two  million  dollar  adjustment  is  attributable 
to  a  gross  valuation  misstatement. 
Accordingly,  the  taxpayer  is  subject  to  a  . 
penalty,  under  section  6662(h),  equal  to  20 
percent  of  the  underpayment  of  tax 
attributable  to  the  gross  valuation 
misstatement  of  two  million  dollars.  The  six 


million  dollar  adjustment  is  not  subject  to  a 
penalty  under  section  6662(b)(3]. 

Example  2.  (i)  Applying  section  482,  the 
Internal  Revenue  Service  makes  the 
following  adjustments  to  the  taxable  income 
of  a  taxpayer  for  the  taxable  year: 


(1)  .  $2,000,000  (Attributable  to  an  adjustment  that  is  400  percent  or  more  (or  25  percent  or  less)  of  the  coirect  section  482  arm’s  length  re¬ 

sult). 

(2)  .  9,000,000  (Not  a  200  or  400  percent  adjustment). 


11,000,000 


(ii)  None  of  the  adjustments  is  excluded 
under  section  6662(e)(3)(B)  in  determining 
the  ten  million  dollar  threshold  under 
section  6662(e)(l)(B)(ii).  The  net  section  482 
transfer  price  adjustment  is  greater  than  ten 
million  dollars.  'Thus,  the  ten  million  dollar 
threshold  has  been  not  met.  The  two  million 
dollar  adjustment  is  attributable  to  a  gross 


valuation  misstatement.  Accordingly,  the 
taxpayer  is  subject  to  a  penalty,  imder  section 
6662(h),  equal  to  40  percent  of  the 
underpayment  of  tax  attributable  to  the  gross 
valuation  misstatement  of  two  million 
dollars.  The  nine  million  dollar  adjustment  is 
subject  to  a  penalty  under  sections  6662(a) 
and  6662(b)(3),  equal  to  20  percent  of  the 


underpayment  of  tax  attributable  to  the 
substantial  valuation  misstatement. 

Example  3.  (i)  Applying  section  482,  the 
Internal  Revenue  Service  makes  the 
following  transfer  pricing  adjustments  to  a 
taxpayer  for  the  taxable  year: 


(1)  .  $6,000,000  (Attributable  to  an  adjustment  that  is  400  percent  or  more  (or  25  percent  or  less]  of  the  correct  section  482  arm’s  length  re¬ 

sult). 

(2)  . .  15,000,000  (Not  a  200  or  400  percent  adjustment). 


21,000,000 


(ii)  None  of  the  adjustments  is  excluded 
under  section  6662(e)(3KB)  in  determining 
the  twenty  million  dollar  threshold  under 
section  6662(h).  The  net  section  482  transfer 
price  adjustment  is  greater  than  twenty 
million  dollars  and  thus  constitutes  a  gross 
valuation  misstatement.  Accordingly,  the 


total  adjustment  of  twenty  one  million 
dollars  is  subject  to  a  penalty,  under  section 
6662(h),  equal  to  40  percent  of  the 
underpayment  of  tax  attributable  to  the  21 
million  dollar  gross  valuation  misstatement. 
The  six  million  dollar  adjustment  will  not  be 


separately  included  for  purposes  of  any 
additional  penalty. 

Example  4.  (i)  Applying  section  482,  the 
Internal  Revenue  Service  makes  the 
following  transfer  pricing  adjustments  to  a 
taxpayer  for  the  taxable  year: 


(1)  — . . .  $4,000,000  (Attributable  to  an  adjustment  that  is  400  percent  or  more  (or  25  percent  or  less)  of  the  correct  section  482  arm’s  length  re¬ 

sult). 

(2)  .  15,000,000  (Not  a  200  or  400  percent  adjustment). 


19,000,000 


(ii)  None  of  the  adjustments  is  excluded 
under  section  6662(e)(3)(B)  in  determining 
the  ten  million  dollar  threshold  under 
section  6662(eKl)(B)(ii).  The  net  section  482 
transfer  price  adjustment  is  greater  than  ten 
million  dollars  and  thus  constitutes  a 
substantial  valuation  misstatement.  The  four 
million  dollar  adjustment  constitutes  a  gross 
valuation  misstatement.  Accordingly,  the 
adjustment  of  four  million  dollars  is  subject 
to  a  penalty,  under  section  6662(h),  equal  to 
40  percent  of  the  underpayment  of  tax 
attributable  to  the  gross  valuation 
misstatement.  The  fifteen  million  dollar 
adjustment  is  subject  to  a  penalty,  imder 
sections  6662(a)  and  6662(b)(3),  equal  to  20 
percent  of  the  underpayment  of  tax 
attributable  to  a  sub^antial  valuation 
misstatement  for  a  net  section  482  transfer 
price-adjustment  exceeding  ten  million 
dollars. 

(5)  Reasonable  cause  and  good  faith 
exclusion  for  purposes  of  net  section 
482  transfer  price  adjustments — (i)  In 


general.  The  determination  of  whether  a 
taxpayer  acted  with  reasonable  cause 
and  in  good  faith  is  made  by  taking  into 
account  all  relevant  facts  and 
circumstances.  There  are  two  elements 
to  the  reasonable  cause  and  good  faith 
exclusion,  both  of  which  must  be 
satisfied  by  a  taxpayer  to  prevent 
imposition  of  the  penalty. 

(ii)  Reasonable  effort  to  accurately 
determine  proper  tax  liability.  The  first 
element  of  the  reasonable  cause  and 
good  faith  exclusion  is  whether  the 
taxpayer  has  made  a  reasonable  effort  to 
accurately  determine  its  proper  tax 
liability.  This  determination  must  be 
made  no  later  than  the  time  the  return 
is  filed  for  the  tax  year,  and 
documentation  must  be 
contemporaneous  with  that 
determination.  Such  documentation 
must  include  an  analysis  indicating  that 


the  result  was  an  arm’s  length  result 
within  the  meaning  of  the  regulations 
promulgated  under  section  482.  It  is 
presumed  that  the  taxpayer  did  not 
make  a  reasonable  effort  to  acciuately 
determine  its  proper  tax  liability  if  it 
possesses  contemporaneous 
documentation  of  how  a  transfer  price 
was  determined  but  does  not  provide 
the  documentation  to  the  Service  within 
30  days  of  the  Service’s  request. 

(iii)  Reasonable  belief  in  arm’s  length 
result.  The  second  element  of  the 
reasonable  cause  and  good  faith 
exclusion  is  whether  ^e  taxpayer 
reasonably  believed  that  its  transfer 
pricing  methodology  produced  an  arm’s 
length  result.  The  determination  of 
whether  the  taxpayer  has  such  a 
reasonable  belief  is  made  in  light  of  the 
experience  and  knowledge  of  the 
taxpayer.  Use  of  one  or  more  methods 
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prescribed  in  the  regulations 
promulgated  under  section  482  is  a 
factor  to  be  considered  in  determining 
reasonable  belief.  For  this  purpose,  the 
methods  described  in  §§  1.482-3T(e) 
and  1.48274T(d)  are  not  considered  to 
be  methods  prescribed  in  the 
regulations  promulgated  xmder  section 
482. 

(A)  Result  to  be  sustained  on  merits. 
The  taxpayer  must  show  that  at  the  time 
the  taxpayer’s  income  tax  return,  or 
amended  return  as  allowed  in  paragraph 
(j)(l)  of  this  section,  was  filed  the 
taxpayer  reasonably  believed  that  the 
result  would  more  likely  than  not  be 
sustained  on  its  merits.  If,  at  the  time 
the  prices  were  established,  the  taxpayer 
had  a  reasonable  beUef  that  its 
methodology  would  produce  an  arm’s 
length  result,  and  the  taxpayer  had  a 
reasonable  belief  that  the  xmderiying 
critical  assumptions  would  not  change 
during  the  taxable  year,  and  at  the  time 
the  tax  return  was  filed  the  critical 
assumptions  had  not  changed,  then  the 
taxpayer  will  have  a  reasonable  belief 
that  its  transfer  pricing  methodology 
produced  an  arm’s  length  result 
However,  if  before  the  tax  retiun  was 
filed,  the  taxpayer  learned  that  a  critical 
assumption  had  changed,  the  taxpayer 
will  have  had  an  obligation  to  re^ew 
the  reasonableness  of  its  initial  result 
Finally,  if  before  the  return  was  filed, 
the  taxpayer  acquired  actual  knowledge 
that  a  critical  assmnption  had  dianged 
and  that  the  pricing  methodology  did 

(1)  . .  $9,ooonoo 

(2)  . .  2,000,000 

(3) - - ■  snoonoo 


not  produce  an  arm’s  length  result  then 
the  taxpayer  was  obligated  to  review  the 
reasonableness  of  its  initial  result  and 
make  any  adjustments  necessary  to 
reflect  an  arm’s  length  result. 

(B)  Reliance  on  advice  of  professional. 
Reliance  on  the  advice  of,  or  a  study 
done  by,  a  professional  (including,  Wt 
not  necessarily  limited  to,  an  attorney, 
accountant,  or  economist  (and 
regardless  of  whether  the  professional  is 
an  employee  of  the  taxpayer))  is  a  factor 
to  be  taken  into  account  in 
demonstrating  a  reasonable  belief  that  a 
transfer  price  produced  an  arm’s  length 
result  Reliance  on  advice  or  a  study 
will  give  rise  to  a  reasonable  belief  that 
a  methodology  produced  an  arm’s 
length  result  if  imder  all  the 
circumstances  that  reliance  was  well- 
founded.  In  determining  whether  that 
reliance  is  well-founded  consideration 
should  be  givmi  to  the  profassionars 
relevant  experience  and  expertise. 
Factors  to  consider  in  determining 
whether  reliance  on  a  profession^’s 
advice  or  study  is  well-fo\mded  include 
whether  the  taxpayer  has  disclosed  all 
relevant  information  regarding  the 
controlled  transaction  to  the 
professional,  the  methodology  and 
critical  assumptions  imderlying  the 
advice  or  study,  and  the  qiiantity  and 
quality  of  data  used  in  the  study  relative 
to  the  quantity  tmd  quality  of  data 
available  in  the  taxpayer’s  industry. 
Critical  assumptions  are  the  objective 
business  and  economic  criteria  that  are 


20,000,000  Total  sacUon  402  adjuttments. 
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fundamental  to  the  operation  of  the 
taxpayer’s  transfer  pricing  methodtdogy. 
A  critical  assumption  is  any  fact  about 
the  taxpayer,  a  third  party,  or  an 
industry  that  would  significantly  affect 
the  substantive  conclusions  of  the  study 
if  the  assumption  changed,  whether  the 
change  was  within  the  taxpayer’s 
control  (for  example,  a  new  business 
strategy  or  mode  oi  conducting  an 
operation,  or  the  cessation  or  transfer  of 
a  business  segment  or  entity  covered  by 
the  study)  or  beyond  it  (for  example,  a 
significant  deviation  from  budgeted 
sales  volume,  or  operating  results  that 
differ  from  the  reasonably  expected 
range  of  arm’s  length  results). 

(C)  Defense  of  transfer  pricing  results 
with  a  methodology  other  than  that  used 
in  preparing  return,  A  taxpayer  will  not 
be  consider^  to  have  act^  without 
reasonable  cause  and  good  faith  merely 
because  it  chooses  to  defend  its  transfer 
pricing  results  by  way  of  a  methodology 
different  than  that  used  in  preparing  its 
return,  provided  the  reliance  on  the 
initial  rationale  was  reasonable  at  the 
time  the  return  was  filed. 

(iv)  Examples.  The  following 
examples  illustrate  the  application  of 
the  reasonable  cause  and  good  faith 
exclusions  provided  in  this  paragraph 
(j)(5). 

Example  1.  (i)  Applying  section  482,  the 
Internal  Revenue  Service  makes  the 
following  transfer  {vicing  adjustments  to  a 
taxpayer  for  the  taxable  year: 


(ii)  The  taxpayer  can  show  reasonable 
cause  and  good  faith  under  section 
6662(e)(3)(B)(l)  for  adjustments  number  one 
and  two.  Accordingly,  solely  for  purposes  of 
determining  the  th^hold,  eleven  million 


dollars  is  excluded  from  the  section  482 
transfer  pricing  adjustments.  The  net  section 
482  adjustment  is  $9  million.  Therefore,  the 
ten  million  dollar  threshold  is  not  met. 


Example  2.  (i)  Applying  secticm  482,  the 
Internal  Revenue  Sf^ce  makes  the 
following  transfer  pricing  adjustments  to  a 
taxpayer  for  the  tai^Ie  yean 


(1)  -  $94)00.000 

(2)  _  2,0004)00  (Attribat^ile  to  an  adfustment  that  is  200  peicmt  or  more  (or  SO  percent  or  less)  of  the  correct  section  462  price). 

(3)  _  9.0004)00 

204)00,000  Total  sectioa  482  adiustments. 


(ii)  The  taxpayer  can  show  reasonable 
cause  and  go^  faith  irndm*  section 
6662(e)(3)(B)(i)  for  adjustments  number  one 
and  thrM.  Acccxtlingly,  eighteen  milUmi  is 
excluded  fnxn  the  sectkm  482  transfer 
pricing  adjustments  for  purposes  of 
determining  the  ten  million  dollar  threshold. 
The  net  section  482  adjustment  is  two 
million.  Thus,  the  taxpayer  is  not  subject  to 
the  substantial  valuation  misstatement 
penalty  under  section  6662(b)(3)  by  virtue  of 
section  6662(e)(l)(B)(li).  Howrovw,  the 
taxpayer  is  subject  to  t^  penalty  imposed 
under  section  6662(b)(3)  by  virtue  of  sectkm 


6662(eXl)(BKi)  (m  the  underpayment  of  tax 
attributable  to  the  two  millicm  dollar 
adjustment 

(6)  Special  rule.  If  the  regular  tax  (as 
defined  in  section  55(c))  imposed  by 
chapter  1  of  the  Internal  Revenue  Code 
on  foe  taxpayer  is  determined  by 
reference  to  an  amoimt  other  than 
taxable  income  (for  example,  for 
purposes  of  foe  alternative  minimum 
tax),  then  that  other  amount  shall  be 
treated  as  foe  taxable  income  of  foe 


taxpayer  for  purposes  of  section 
6662(e)(3).  Accordingly,  for  taxpayers 
whose  regular  tax  is  determined  by 
reference  to  an  amoimt  other  than 
taxable  income,  foe  increase  in  that 
other  amount  resulting  fi’om  section  482 
adjustments  is  foe  taxpayer’s  net  section 
482  transfer  price  adjustment. 

(7)  Effective  Date.  For  rules  relating  to 
transactions  between  persons  described 
in  section  482  and  net  section  482 
transfer  price  adjustments,  these 
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regulations  apply  to  taxable  years 
beginning  after  April  21, 1993. 

Taxpayers  may  elect  the  application  of 
these  regulations  to  tax  returns  due 
prior  to  this  effective  date. 
***** 

Par.  4.  Section  1.6664-0  is  amended 
by  revising  the  entry  for  §  1.6664—4, 
paragraph  (d)  in  the  table  of  contents  to 
read  as  follows: 

§  1.6664-0  Table  of  contents.  *  *  * 
***** 

§  1 .6664-4  Reasonable  cause  and  good  faith 
exception  to  section  6662  penalties. 

***** 

(d)  Transactions  between  persons 
described  in  section  482  and  net  section  482 
transfer  price  adjustments. 

***** 

Par.  S.  Section  1.6664-4  is  amended 
by  adding  the  text  of  paragraph  (d)  to 
read  as  follows: 

§  1.6664-4  Reasonable  cause  and  good 
faith  exception  to  section  6662  penalties. 
***** 

(d)  Transactions  between  persons 
described  in  section  482  and  net  section 
482  transfer  price  adjustments.  For 
purposes  of  applying  the  reasonable 
cause  and  gotkl  faith  exception  of 
section  6664(c)  to  controlled 
transactions  under  sections 
6662(e)(l)(B)(ii)  and  (h)(2)(A)(iii)  the 
rules  of  §  1.6662-5(j)(5)  of  the  proposed 
regulations  apply.  A  taxpayer  that  does 
not  satisfy  the  rules  of  §  1.6662-5(j)(5) 
cannot  satisfy  the  reasonable  cause  and 
good  foith  exception  under  section 
6664(c).  The  rules  of  this  section  apply 
to  substantial  and  gross  valuation 
misstatements  under  section 
6662(e)(l)(B)(i)  and  sections 
6662(h)(2)(A)(i)  and  (ii).  If  the  standards 
of  the  reasonable  cause  and  good  foith 
exclusion  provisions  under  §  1.6662- 
5(j)(5)  of  the  proposed  regulations  are 
met  with  respect  to  such  valuation 
misstatements,  then  the  taxpayer  will  be 
considered  to  have  acted  with 
reasonable  cause  and  good  faith  for 
purposes  of  this  section. 
***** 

Shirley  D.  Peterson. 

Commission  of  Internal  Revenue. 
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26  CFR  Parts  1  and  602 
[iNTL-0401-88] 

RIN  1545-AL80 

Intercompany  Transfer  Pricing 
Reguiations  Under  Section  482 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  Internal  Revenue  Service  is 
issuing  temporary  regulations  relating  to 
intercompany  transfer  pricing  under 
section  482  of  the  Internal  Revenue 
Code.  The  Tax  Reform  Act  of  1986 
amended  section  482.  The  text  of  those 
temporary  regulations  also  serves  as  the 
comment  document  for  this  notice  of 
proposed  rulemaking  and  additional 
text  is  proposed  in  this  document. 

DATES:  Written  comments  and  request 
for  a  public  hearing  must  be  received  by 
July  20, 1993. 

ADDRESSES:  Send  comments  and 
requests  for  a  public  hearing  to:  Internal 
Revenue  Service,  P.O.  Box  7604,  Ben 
Franklin  Station,  Attention: 
CC:CORP:T:R  (INTL-0401-88).  room 
5228,  Washington.  DC  20044. 

FOR  FURTHER  INFORM.4TK)N  CONTACT: 

Sim  Seo  at  (202)  622-3840  (not  a  toll- 
free  call). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  acco^ance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  the  Department  of  Treasury, 
with  copies  to  the  Internal  Revenue 
Service.  Attention:  IRS  Reports 
Clearance  Officer  RO:FP,  Washington, 
DC  20224. 

The  collection  of  information  in  this 
notice  of  proposed  rulemaking  is  in 
§§  1.482-lT,  1.482-3T,  1.482-4T.  and 
1.482-6T.  This  information  is  required 
by  the  Internal  Revenue  Service  to 
implement  section  482  of  the  Internal 
Revenue  C^e.  This  information  will  be 
used  by  the  Service  to  ensure 
compliance  with  the  relevant  statutes 
and  regulations.  The  likely  respondents 
and/or  recordkeepers  are  businesses. 
The  following  estimates  are 
approximations.  They  are  based  on  such 


information  as  is  available  to  the 
Internal  Revenue  Service.  Individual 
respondents/recordkeepers  may  require 
greater  or  less  time,  depending  on  their 
particular  circumstances.  Estimated 
total  annual  reporting  and/or  ' 
recordkeeping  burden:  30,700  hours. 

The  estimated  annual  burden  per 
respondent  is  estimated  to  be  3.6  hours. 

Background 

The  temporary  regulations  published 
in  the  Rules  and  Regulations  section  of 
this  issue  of  the  Federal  Register  add 
new  §§  1.482-OT,  1.482-lT,  and  1.482- 
2T  through  1.482-7T  to  the  Income  Tax 
Regulations.  The  final  regulations  that 
will  result  from  the  regulations 
proposed  in  this  notice  will  be  based  on 
the  text  of  the  temporary  regulations 
and  will  provide  rules  relating  to 
intercompany  transfer  pricing  under 
section  482  of  the  Internal  Revenue 
Code.  For  the  text  of  the  temporary 
regulations,  see  T.D.  8470,  published  in 
the  Rules  and  Regulations  section  of  this 
issue  of  the  Federal  Register.  The 
preamble  to  the  temporary  regulations 
contains  a  full  explanation  of  the 
reasons  rmderlying  the  issuance  of  the 
proposed  regulations. 

In  addition  to  the  text  of  the 
temporary  regulations,  the  final 
regulations  that  will  result  frcm  the 
regulations  proposed  in  this  notice  will 
be  based  on  the  text  of  proposed 
§§  1.482-lT(f)(2)  and  1.482-6T 
contained  in  notice.  These 
provisions  are  proposed  to  take  the 
place  of  reserved  sections  of  the 
temporary  regulations. 

Propos^  regulations  under  section 
482  were  issued  on  January  30. 1992 
(INTL-0372-88.  INTLr-0401-68,  57  FR 
3571).  With  the  exception  of  the  cost 
sharing  provisions  of  proposed  §  1.482- 
2(g),  the  p^posed  regulations  issued  on 
January  30, 1992,  are  withdrawn. 

Comments  and  PuUic  Hearing 

Before  adopting  these  regulations, 
consideration  will  be  given  to  any 
written  comments  that  are  timely 
submitted  (preferably  a  signed  original 
and  eight  copies)  to  die  Commissioner 
of  Internal  Revenue.  All  comments  will 
be  available  for  public  inspection  and 
copying.  A  public  hearing  will  be  held 
upon  \^tten  request  by  any  person  who 
submits  timely  written  comments  on  the 
proposed  rules.  Notice  of  the  time,  place 
and  date  for  the  hearing  will  be 
published  in  the  Federal  Register. 

Eiqilanation  of  Proposed  Regulations 
Section  1.482-l(f)(2) 

Section  1.482-1(0(2)  provides 
guidance  on  the  extent  to  which  foreign 
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legal  restrictions  on  payments  betweaa 
controlled  taxpayers  will  be  respected 
for  piirposes  of  section  482.  In  general, 
section  1.482-l(f)(2)(i)  provides  that  a 
foreign  legal  restrictioa  will  be 
recognized  for  this  purpose  if  the 
taxpayer  demcmstrates  that  the  receipt 
of  an  arm’s  length  payment  was 
prevented  by  a  f(»^gn  legal  restrk:tion, 
and  the  taxrayer  elects  the  deferred 
income  meth^  of  accounting  with 
to  such  payments, 
cm  1.482-ltiK2Kii)  defines  an 
applicable  foreign  l^ad  restricticm  as  a 
restriction  that  is  publicly  promulgated 
and  generally  applicable,  with  respect  to 
whi^  the  cnntrcnled  taxpayer  has 
exhausted  all  practicable  le^  remedies 
afibrded  \mder  foreign  law  for  obtaining 
a  waiver,  expressly  prevents  the 
payment  of  an  arm’s  length  amount 
within  the  meaning  of  secticm  482,  and 
was  not  dicumvented  through  other 
transactions  between  the  controlled 
tajmayers. 

^tion  1.482-l(0(2Kiii)  provides  that 
if  the  restriction  meets  the  definition  of 
an  applicable  foreign  legal  restriction 
and  the  taxpayw  has  el^ed  the 
deferred  income  method  of  accounting, 
any  secticm  482  allcxoticm  connected 
with  the  transaction  will  be  deferrable 
until  the  restriction  is  removed. 
Deductions  and  credits  cdiargeable 
against  a  deferred  amount  are  sub)ec:t  to 
deferral  under  secrtion  461. 

Section  1. 482-1 (f)(2)(iv)  provides  an 
excepticm  from  the  election  recjuirement 
in  cases  in  which  the  taxpayer  can 
demonstrate,  based  cm  a  comparable 
uncontrolled  transaction,  that  the 
transaction  as  structured  was  at  arm’s 
length. 

Section  1.482-6 

In  response  to  comments,  the  scope  of 
application  and  flexibility  of  the  profit 
split  approach  has  been  significantly 
expanded  from  that  in  the  former 
proposed  regulaticms.  Secticm  1.482-6 
describes  thme  profit  split  methods  that 
may  be  employed.  Like  the  comparable 
profits  methocl  (§  1.482-5T),  this 
approach  may  be  used  in  transactions 
involving  either  tangible  cff  intangible 
property.  The  basic  objective  of  this 
approa^  is  to  estimate  an  arm’s  length 
return  by  comparing  the  relative 
economic  contributions  that  two  parlies 
make  to  the  sucoess  of  a  venture,  and 
dividing  the  returns  from  that  venture 
between  them  on  the  basis  of  the  value 
of  such  contributions. 

Since  the  profit  split  method  either 
wholly  cn-  in  part  relies  on  internal  data 
rather  than  data  derived  from 
uncontrolled  taxpayers,  other  methcxls 
often  will  provide  the  most  reliable 
indicator  of  an  arm’s  length  result. 


Accordingly,  sevoal  recpiirements  have 
been  impo^  on  taxpayers  that  wish  to 
apply  this  m^od  to  ensure  that  it  only 
is  us^  in  cases  where  it  is  the  most ' 
appropriate  method.  A  taxpayer  mav 
apply  the  profit  split  method  cmly  if 
both  controlled  taxpayers  own  vduable, 
non-routine  self-de^loped  intangible 
property  (or  an  intangible  acquit^  from 
an  uncontrolled  taxpayer,  but  cmly  if  the 
controUed  taxpayer  assumes  significant 
risks  and  possesses  the  right  to 
significant  economic  benefits 
attributable  to  the  intangible)  and  the 
intangible  ccmtributes  significontly  to 
earning  the  combined  iiiHCome  derived 
from  the  relevant  business  activity; 
there  are  significant  transacticms 
between  the  controlled  taxpayers;  and 
certain  administrative  requirmnents  are 
followed.  The  most  important 
administrative  reouirement  is  that  the 
taxpayer  must  make  a  binding  elecrticm 
to  apply  the  profit  split  method  that 
may  be  revoked  cmly  with  the  consent 
of  ^e  Commissioner. 

Secticm  1.482-6tc)  provides  that  the 
three  profit  split  methods  are;  the 
residual  allocation  rule;  the  copital 
employed  allocation  rule;  and  the 
comparable  profit  split  rule. 

Sec:ti(m  1.482-6(^2)  describes  the 
residual  allocation  rule.  This  rule  is 
similar  to  the  Basic  Arm’s  Length 
Return  Method  profit  split  that  was 
described  in  the  section  482  White 
Paper  (Notice  88-123, 1998-2  C.B.  458). 
It  consists  of  two  basic  steps.  First, 
applying  an  analysis  similar  to  that 
describe  vmder  other  methods  such  as 
the  comparable  profits  methods,  market 
returns  to  the  p^es’  routine  functicms 
are  estimated  and  alloc:ated  to  the 
parties  performing  them.  Such  an 
allocation  normally  will  not  acxxnint  for 
the  income  attributable  to  the 
exploitation  of  valuable  intangible 
property,  and  a  residual  profit  will 
remain  in  such  cases.  Chi  the  , 
assumpticm  that  this  residual  amount  is 
attributable  to  intangible  prc^rty,  the 
residual  amoimt  is  divid^  between  the 
(xmtrolled  taxpayers  based  on  a  measure 
of  their  relative  value  of  their 
contributions  of  intangible  property.  Of 
course,  market  values  normally  are 
unavailable  and  some  other  measure 
than  a  market  price  must  be  employed. 
Often  a  reliable  measure  will  be  the 
parties’  relative  expenditures  related  to 
the  development  of  the  intangible 
property  exploited.  Depending  on  the 
facts  and  cnrcnunstances,  the 
expenditures  that  are  compared  may  be 
limited  to  cmrrent  expenditures,  or  may 
be  capitalized  expenditures  over  a 
period  of  years.  Moreover,  other 
measures  may  be  mcne  appropriate  in 
partiailar  cases.  . 


Sectioo  1.482-6(cM3)  descnibes  the 
capital  employed  ^oc»tioii  rule.  This 
rule  applies  cmly  if  all  the  controlled 
taxpayers  participating  in  the  relevant 
business  a^vity  assume  an 
approximately  ecjual  level  of  risk  with 
respect  to  their  capital  rnnpkved.  Risk 
is  measured  based  on  the  prcmbility  of 
gain  or  loss  rather  than  a  measurement 
of  total  potential  gain  or  loss  from  an 
ac:tivity.  Comment  is  recpiested  cm  the 
merits  of  a  profit  split  based  on  this 
approach  and  the  msibility  of 
measuring  relative  levels  of  risk. 

Under  the  capital  employed  allocatian 
rule,  the  parties’  combinecf  Income  is 
divided  between  the  parties  by 
allocating  an  ecpial  return  to  eech 
controlled  taxpayer’s  capital  employed. 
For  this  purpc^.  capital  emploj^  is 
equal  to  the  book  or  fair  market  value 
of  all  operating  assets  employed  in  the 
relevant  business  acrtivity  be 
determined,  plus  the  value  of  any 
intangible  property  employed. 

Intangible  property  value  may  be 
estimated  by  capitaliring  past 
expenditures  on  intangible 
development.  Tangible  and  intangible 
assets  can  be  valuM  based  on  their  feir 
market  values  only  if  reliable 
information  regarding  the  fair  market 
value  of  such  assets  is  available. 

Section  1.482-6(c)(4)  describes  the 
comparable  profit  split  rule.  This  rule  is 
similar  to  the  comparable  profit  split  set 
forth  in  the  former  proposed  regulations 
(proposed  §  1.482-2(f)(6KiiiKC)(3)). 
Finally,  $  1.482^-6(c)(5)  providM  drat 
other  profit  splits  may  Im  employed 
where  capital  is  difficult  to  measure  or 
is  not  a  significant  determinant  of 
operating  profit.  The  taxpayer  must 
demonstrate  to  the  district  directcxr  that 
such  a  profit  split  provides  an 
economicallv  valid  basis  for  the 
alloc:ation  of  {xrofit  or  loss  arising  from 
the  relevant  business  activity. 

Section  1.482-6(d)  describes  the 
administrative  requirements  that  a 
taxpayer  must  meet  in  order  to  apply 
the  profit  split  method.  In  addition  to 
the  binding  election  i^uirement,  the 
taxpayer  also  must  docnunent,  to  the 
satisfacticm  of  the  distric:t  direcitor,  the 
combined  profit  or  loss  attributable  to 
the  business  ac;tivity  and  explain  in 
sucdi  documentation  why  the  profit  split 
method  provides  the  best  method  for 
determining  an  arm’s  length  result 
under  the  facts  and  ciioumstances;  prior 
to  making  the  binding  elocution  the 
taxpayer  must  execnite  a  pricing 
agreement  setting  forth  the  allcM:ation 
method  chosen;  and  the  method  must  be 
applied  consistently  by  all  the  parties  to 
the  agreement  from  year  to  year.  Seciion 
1.482-6(e)  clarifies  that  the  written 
pricing  agreement  has  no  efieci  other 
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than  satisfying  these  procedural 
requirements. 

Section  1.482-6(f)  provides  that,  with 
the  exception  of  the  administrative 
requirements,  the  district  director  also 
must  satisfy  the  requirements  that  the 
taxpayer  must  satisfy  in  order  to  apply 
the  profit  split  method. 

Other  Comments  Solicited 

In  connection  with  the  issuance  of  the 
proposed  and  temporary  regulations 
under  section  482,  the  ^rvice 
considered  a  number  of  other  provisions 
that  have  not  been  included  in  either 
the  proposed  regulations  or  the 
temporary  regulations.  Comment  is 
solicited  on  ^ese  issues,  which  are 
described  below. 

(1)  Exception  horn  adjustment  using 
current  year  data — Comment  is 
request^  on  the  possibility  of 
introducing  an  exception  from  the 
general,  multiple  year  data  rule  under 
§  1.482-lT(dK3)(iv),  under  which 
taxpayers  would  be  permitted  to 
determine  an  arm’s  length  result  for  a 
particular  year  by  reference  to  data 
derived  hum  comparable  uncontrolled 
transactions  that  occurred  in  previous 
years.  Under  this  exception,  the 
taxpayer  would  be  required  to  update 
this  data  as  new  information  became 
available.  While  the  district  director 
would  be  permitted  to  adjust  the 
teixpayer’s  results  obtained  under  this 
approach,  such  adjustments  could  be 
made  only  on  the  basis  of  data  derived 
horn  transactions  occurring  in  the  same 
years  as  the  transactions  that  the 
taxpayer  employed  to  determine  its 
prices. 

(2)  Definition  of  valuable,  non-routine 
intangible — A  comprehensive  definition 
of  the  term  “valuable,  non-routine 
intangible”  is  not  included  in  the 
Temporary  Regulations  imder  section 
482.  Comment  is  requested  on  possible 
precise  definitions  for  this  term  that 
could  be  provided  by  regulation. 

(3)  Other  methods  for  determining 
arm’s  length  consideration  for  transfers 
of  intangible  property — Comment  is 
request^  as  to  whether,  in  addition  to 
the  methods  enumerated  in  §  1.482-4T, 
a  method  could  be  provided  that  would 
measure  an  arm’s  length  result  for  the 
transfer  of  an  intangible  by  discounting 
the  projected  costs  and  benefits  to  the 
licensor  or  the  licensee,  employing  valid 
measiires  of  the  cost  of  capital  such  as 
the  capital  asset  pricing  model. 
Alternatively,  the  projected  costs  and 
benefits  of  both  the  licensor  and 
licensee  could  be  determined  and  any 
residual  amount  apportioned  between 
the  parties  based  on  a  profit  split. 

(4)  Definition  of  an  intangible — 
Comment  is  requested  as  to  whether  the 


definition  of  intangible  property 
incorporated  in  §  1.482-4T(b)  should  be 
expanded  to  include  items  not  normally 
considered  to  be  items  of  intellectual 
property,  such  as  work  force  in  place, 
goodwill  or  going  concern  value. 

Drafting  Information 

Personnel  from  the  Internal  Revenue 
Service  and  the  Treasury  Department 
peuticipated  in  the  development  of  these 
regulations. 

List  of  Subjects 

26CFR  1.481-1  Through  1.483-2T 

Accounting,  Income  taxes.  Reporting 
and  recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  the  notice  of  proposed 
rulemaking  publishe4>on  January  30, 
1992,  (57  FR  3571)  is  withdrawn  with 
the  exception  of  proposed  §  1.482-2(g), 
and  26  CFR  parts  1  and  602  are 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31, 1953 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  *. 

Par.  2.  Section  1.482-lT  is  amended 
by  adding  the  text  of  paragraph  (f)(2)  to 
read  as  follows: 

§  1.482-1T  Allocation  of  Income  and 
deductions  among  taxpayers. 
***** 

(0*  *  * 

(2)  Effect  of  foreign  legal  restrictions — 

(i)  In  general.  The  district  director  may 
make  an  allocation  imder  section  482 
without  regard  to  the  effect  of  any 
foreign  legal  restriction,  except  as 
provided  in  paragraph  (f)(2)(iv)  of  this 
section.  However,  an  allocation  under 
section  482  will  be  treated  as  deferrable 
if  the  following  requirements  are  met: 

(A)  The  taxpayer  must  establish  to  the 
satisfaction  of  the  district  director  that 
the  payment  or  receipt  of  part  or  all  of 
the  arm’s  length  amount  that  would 
otherwise  be  required  imder  section  482 
was  prevented  because  of  a  foreign  legal 
restriction  and  circumstances  described 
in  paragraph  (f)(2)(ii)  of  this  section. 

(B)  The  taxpayer  whose  U.S.  tax 
liability  may  be  affected  by  the  foreign 
legal  restrictions  must  elect  the  deferred 
income  method  of  accounting,  as 
described  in  paragraph  (f)(2)(iii)  of  this 


section,  on  a  written  statement  attached 
to  a  timely  U.S.  income  tax  return  (or  an 
amended  return)  filed  before  the 
Internal  Revenue  Service  first  contacts 
any  member  of  the  controlled  group 
concerning  an  examination  of  the  return 
for  the  taxable  year  to  which  the  foreign 
restriction  applies.  A  written  statement 
furnished  by  a  taxpayer  subject  to  the 
Coordinated  Examination  Program  will 
be  considered  an  amended  return  for 
purposes  of  this  paragraph  (f)(2)(i)  if  it 
satisfies  the  requirements  of  a  qualified 
amended  return  for  purposes  of 
§  1.6662-5(j)(l)  as  set  forth  in  those 
regulations  or  as  the  Commissioner  may 
prescribe  by  applicable  revenue 
procedures.  The  election  statement  must 
identify  the  affected  transactions,  the 
parties  to  the  transactions,  and  the 
applicable  foreign  legal  restrictions. 

(ii)  Applicable  legal  restrictions. 
Foreign  legal  restrictions  (whether 
temporary  or  permanent)  will  be  taken 
into  account  for  purposes  of  this 
paragraph  (f)(2)  only  if  the  conditions 
set  forth  in  paragraphs  (f)(2)(ii)  (A) 
through  (D)  of  this  section  are  met. 

(A)  The  restrictions  are  publicly 
promulgated,  generally  applicable  to  all 
similarly  situated  persons  (both 
controlled  and  uncontrolled),  and  not 
imposed  as  part  of  a  commercial 
transaction  between  the  taxpayer  and 
the  foreign  sovereign. 

(B)  The  taxpayer  (or  other  member  of 
the  controlled  group  with  respect  to 
which  the  restrictions  apply)  has 
exhausted  all  effective  and  practical 
remedies  prescribed  by  foreign  law  or 
practice  for  obtaining  a  waiver  of  such 
restrictions  (other  than  remedies  that 
would  have  a  negligible  prospect  of 
success  if  pursued). 

(C)  The  restrictions  expressly 
prevented  the  payment  or  receipt  of  part 
or  all  of  the  arm’s  length  amount  that 
would  otherwise  be  required  under 
section  482;  a  restriction  that  applies 
only  to  the  deductibility  of  an  expense 
for  tax  purposes  is  not  a  restriction  on 
payment  or  receipt  for  this  purpose. 

(D)  The  relatecf  parties  subject  to  the 
restriction  did  not  engage  in  any 
transaction  with  controlled  or 
uncontrolled  parties  that  had  the  effect 
of  circumventing  the  restriction,  and 
have  not  otherwise  violated  the 
restriction  in  any  material  respect. 

(iii)  Deferred  income  method  of 
accounting.  If  the  requirements  of 
paragraph  (f)(2)(i)  of  this  section  are 
satisfied,  any  allocation  that  may  be 
made  under  section  482  with  respect  to 
such  transaction  will  be  treated  as 
deferrable  until  payment  or  receipt  of 
the  relevant  item  ceases  to  be  prevented 
by  the  foreign  legal  restriction.  For 
purposes  of  the  deferred  income  method 
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of  accounting  under  this  paragraph 
(f)(2](iii),  deductions  (including  the  cost 
or  other  basis  of  inventory  and  other 
assets  sold  or  exchanged)  and  credits 
properly  chargeable  against  any  amount 
so  deferred,  are  subject  to  deferral  imder 
the  provisions  of  §  1.461-l(a)(4). 

(iv)  Exception  for  arm’s  length 
transactions.  Regardless  of  whether  the 
election  described  in  paragraph 
(f)(2)(i)(B)  of  this  section  has  been  made, 
an  allocation  will  not  be  made  under 
section  482  with  respect  to  a  controlled 
transaction  if  the  taxpayer  establishes 
the  following  to  the  satisfaction  of  the 
district  director — 

(A)  Payment  or  reimbursement  for  the 
controlled  transaction  was  prevented  at 
the  time  of  the  transaction  because  of  a 
foreign  legal  restriction  and 
circumstances  described  in  paragraph 
(f)(2)(ii)  of  this  section;  and 

(B)  Uncontrolled  transactions  that 
establish  a  comparable  uncontrolled 
price  under  §  1.482-3T(b)  (in  the  case  of 
tangible  property)  or  a  comparable 
uncontrolled  transaction  under  §  1.482- 
4T(c)  (in  the  case  of  intangible  property) 
demonstrate  that,  taking  into  account 
the  foreign  legal  restriction,  the 
controlled  transaction  was  at  arm's 
length. 

(v)  Examples.  The  following 
examples,  in  which  Sub  is  a  Country  PC 
subsidiary  of  U.S.  corporation.  Parent, 
illustrate  this  paragraph  (f)(2). 

Example  J.  (i)  Parent  licenses  an  intangible 
to  Sub.  FC  law  prohibits  Sub  from  paying  a 
royalty  to  Parent.  The  requirements  of 
paragraphs  (f)(2)(li)  (A),  (B),  and  (C)  of  this 
section  are  satisfied.  Parent  attached  to  its 
timely  Bled  U.S.  income  tax  return  a  written 
statement  that  satishes  the  requirements  of 
paragraph  (f)(2)(i)(B)  of  this  section,  electing 
the  deferred  income  method  of  accounting 
under  paragraph  (f)(2)(iii)  of  this  section.  The 
arm’s  leng&  royalty  rate  for  the  use  of  the 
intangible  property  in  the  absence  of  the 
foreign  restriction  is  10%  of  its  sales  in 
country  FC. 

(ii)  The  district  director  makes  an 
allocation  of  royalty  income  to  Parent,  based 
on  the  arm’s  length  royalty  rate  of  10%. 
Further,  the  district  director  determines  that 
because  the  distribution  from  Sub  to  Parent 
had  the  effect  of  circumventing  the  PC  law, 
the  requirements  of  paragraph  (f)(2)(ii)(D)  of 
this  section  are  not  satisffed.  Thus,  Parent 
did  not  validly  elect  the  deferred  income 
method  of  accounting,  and  the  allocation  of 
royalty  income  cannot  be  treated  as 
deferrable.  In  appropriate  circumstances,  the 
district  director  may  permit  the  amount  of 
the  distribution  to  be  treated  as  payment  by 
Sub  of  the  royalty  allocated  to  Parent,  under 
the  provisions  of  $  1.482-lT(e)(4). 

Sample  2.  The  facts  are  the  same  as  in 
Example  1,  except  that  Sub  distributes  an 
amount  equal  to  8%  of  its,  sales  in  country 
FC.  Because  the  distribution  has  the  effect  of 
circumventing  the  PC  law  within  the 
meaning  of  paragraph  (f)(2)(ii)(D)  of  this 


section,  the  deferred  income  method  of 
accounting  was  not  validly  elected,  and  does 
not  apply,  with  respect  to  the  amount  of  the 
distribution.  However,  the  election  was 
properly  made,  and  does  apply,  with  respect 
to  tike  2%  difference  between  the  arm’s 
length  royalty  rate  and  the  amount  of  the 
distribution.  Accordingly,  of  the  10%  royalty 
allocated  to  Parent,  2%  may  be  treated  as 
deferrable.  In  appropriate  circumstances,  the 
district  director  may  pemait  the  8%  that  was 
distributed  to  be  treated  as  payment  by  Sub 
of  the  royalty  allocated  to  Parent,  under  the 
provisions  of  §  1.482-lT(e)(4). 

Example  3.  The  facts  are  the  same  as  in 
Example  1,  except  that  Country  FC  law 
permits  the  payment  of  a  royalty,  but  limits 
the  amount  to  5%  of  sales,  and  Sub  pays  the 
5%  royalty  to  Parent.  Parent  demonstrates 
the  existence  of  comparable  uncontrolled 
transactions  in  which  an  uncontrolled  parties 
accepted  a  royalty  rate  of  5%,  even  though 
an  arm’s  length  royalty  would  otherwise  have 
equalled  10%.  Because  the  requirements  of 
paragraph  (f)(2)(iv)  of  this  section  are 
satisfied,  the  district  director  does  not  make 
an  allocation  of  royalty  income  to  Parent 
under  section  482. 

***** 

Par.  3.  The  text  of  §  1.482-6T  is  added 
to  read  as  follows: 

S 1 .482-6T  Profit  split  irtethod  (temporary). 

(a)  In  general — (1)  Definition.  Under 
the  profit  split  method,  the  arm’s  length 
result  with  respect  to  one  or  more 
controlled  transactions  is  determined  by 
allocating  the  combined  profit  or  loss  of 
the  business  activity  that  includes  the 
controlled  transactions  (relevant 
business  activity).  This  allocation  must 
reflect  the  relative  value  of  each 
controlled  taxpayer’s  contribution  to 
that  combined  profit  or  loss. 

(2)  Appropriate  share  of  profits  and 
losses.  The  relative  value  of  each 
controlled  taxpayer’s  contribution  to  the 
success  of  the  relevant  business  activity 
must  be  determined  in  a  manner  that 
reflects  the  functions  performed,  risks 
assumed,  and  resources  employed  by 
each  participant  in  the  relevant  business 
activity,  consistent  with  the  provisions 
of  §  1.482-lT(c)(3).  Such  an  allocation 
is  intended  to  correspond  to  the 
division  of  profit  or  loss  that  would 
result  from  an  arrangement  between 
uncontrolled  taxpayers,  each  performing 
the  functions  of  the  various  controlled 
taxpayers  engaged  in  the  relevant 
business  activity  imder  review.  The 
profit  allocated  to  any  particular 
member  of  a  control!^  group  is  not 
necessarily  limited  to  the  total  net  profit 
of  the  group  firom  the  relevant  business 
activity.  For  example,  one  member  of 
the  group  may  be  entitled  to  trade  at  a 
profit  while  another  member  incurs  a 
loss.  In  addition,  it  may  not  be  assumed 
that  the  combing  profit  or  loss  from  the 
relevant  business  activity  should  be 


shared  equally,  or  in  any  other  arbitrary 
proportion.  TTie  specific  method  of 
allocation  shall  be  determined  under 
paragraph  (c)  of  this  section. 

(b)  Scope.  A  controlled  taxpayer  may 
apply  the  profit  split  method  if  the 
conditions  set  forth  in  paragraphs  (b)  (1) 
through  (4)  of  this  section  are  satisfi^. 

(1)  Each  controlled  taxpayer  owns  a 
valuable,  non-routine  intangible  that  it 
either: 

(1)  Acquired  from  uncontrolled 
taxpayers,  and  with  respect  to  which  it 
assumes  significant  risks  and  possesses 
the  right  to  significant  economic 
benefits,  or 

(ii)  It  developed  itself  (including 
intangibles  developed  pursuant  to  a 
qualified  cost-sharing  arrangement  in 
which  the  controlled  taxpayer  was  an 
eligible  ptirticipant). 

(2)  Such  intangible  contributes 
significantly  to  earning  the  combined 
profit  firom  the  business  activity  to 
which  the  controlled  transactions  are 
attributable. 

(3)  There  are  significant  transactions 
between  the  controlled  taxpayers,  and 
the  activities  of  each  controlled  taxpayer 
related  to  the  controlled  transactions 
contribute  significantly  to  the  combined 
profit  or  loss  derived  ^m  the  relevant 
business  activity. 

(4)  The  controlled  taxpayer  elects  to 
apply  the  profit  split  m^od  as 
provided  in  paragraph  (d)(1)  of  this 
section  and  complies  with  the 
procedural  requirements  set  forth  in 
paragraph  (d)(2)  of  this  section. 

(c)  Application — (l)  In  general.  The 
allocation  of  profit  or  loss  under  the 
profit  split  method  must  be  made  in 
accordance  with  one  of  the  following 
allocation  rules — 

(1)  The  residual  allocation  rule, 
described  in  paragraph  (c)(2)  of  this 
section; 

(ii)  The  ratio  of  capital  employed 
allocation  rule,  described  in  paragraph 
(c)(3)  of  this  section; 

(iii)  The  comparable  profit  split  rule, 
described  in  paragraph  (c)(4)  of  this 
section;  and 

(iv)  Other  profit  splits,  described  in 
paragraph  (c)(5)  of  this  section. 

(2)  Residual  allocation  rule.  Under 
this  rule,  the  combined  profit  or  loss 
from  the  relevant  business  activity  is 
allocated  between  the  controlled 
taxpayers  following  a  two-step  process 
set  forth  in  paragraphs  (c)(2)  (i)  and  (ii) 
of  this  section. 

(i)  Allocate  income  to  routine 
contributions.  The  first  step  allocates 
operating  income  to  eacdi  party  to  the 
controll^  transactions  to  provide  a 
market  return  for  its  contributions  to  the 
relevant  business  activity  other  than 
valuable  non-routine  intangibles.  A 
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hmcUonal  analysis  is  required  to 
identity  these  contributions  according  to 
the  functions  performed,  resources 
employed,  and  risks  assumed  by  each  of 
the  controlled  ta)q[>ayers.  Market  returns 
for  these  contributioQS  should  be 
determined  by  reference  to  the  returns  ' 
achieved  uncontrcdled  taxpayers 
engaged  in  similar  activities,  consistent 
with  the  methods  described  in  §§  1.482- 
3T,  1.482-4T  and  1.482-5T. 

(ii)  Allocate  residual  profit.  Since  the 
profit  split  method  ordinarily  will  be 
employ^  in  cases  involving  the 
exploitation  of  mm-routine  intangible 
property,  the  allocation  of  income  to  the 
controlled  taxpayers*  tangible  and 
routine  intangible  contributions  will  not 
reflect  profits  attributable  to  such 
intangiole  property,  and  there  normally 
will  be  an  imallocated  residual  profit 
after  the  allocation  of  income  described 
in  paragraph  (cK2Ki)  of  this  section. 

This  residual  profit  should,  imder  this 
second  step,  generally  be  divided  among 
the  controUed  taxpayers  based  upon  the 
relative  value  of  their  contributions  of 
valuable  con-routine  intangible 
property  to  the  relevant  business 
activity.  These  values  may  be  estimated 
as  provided  in  paragraph  (c)(3)(ii)  of  this 
section.  Where  the  intangible 
development  expenditures  of  the  parties 
are  relatively  constant  over  time.  &e 
relative  value  of  actual  expenditures  in 
recent  years  may  be  tised  to  estimate  the 
relative  value  of  intangible 
contributions  rather  than  capitalizing 
these  expenditures.  Where  the  relevant 
intangible  development  expenditures 
are  difficult  to  identify  ex'  where  the 
facts  and  circumstances  indicate  that 
comparison  of  such  expenditures  does 
not  satisfactorily  approximate  the 
relative  values  of  the  controlled 
taxpayers’  contributions,  other  methods 
of  approximating  the  relative  values  of 
the  controlled  taxpayers  contributions 
of  valuable,  non-routine  intangible 
property  may  be  appropriate. 

(iii)  Example.  The  provisions  of  this 
paragraph  (c){2)  are  illustrated  by  the 
following  example. 

Example,  (i)  XYZ  is  a  U.S.  corporation  that 
develops,  manufacturers  and  markets  a  line 
of  hou^oid  detergents  in  the  U.S.  XYZ’s 
research  unit  developed  a  detergent  (SOAP) 
that  causes  substantially  less  water  polluticm 
than  competing  products.  Since  its 
introduction  in  the  U.S.,  SOAP  has  captured 
a  substantial  share  of  the  U.S.  detergent 
market. 

(ii)  XYZ  licensed  its  European  subsidiary, 
XYZ-Europe,  to  manufacture  and  market 
SOAP  in  Europe.  XYZ-Eiuope  is  a  well- 
established  txxnpany  that  manufactures  and 
markets  XYZ  pr^ucts  in  Europe.  XYZ- 
Europe  has  a  reseerch  unit  diat  adapts  XYZ 
products  for  the  European  market,  as  well  as 


a  well-developed  murketing  network  that 
employs  brand  names  that  it  developed. 

(iii)  XYZ-Europe’s  research  unit  alters  the 
formula  for  SOAP  to  adapt  h  to  European 
washing  machines.  XYZ-fmope's  marketing 
unit  selecte  a  fragrance  for  SOAP  that  is 
intended  to  appeal  to  European  consumars. 
Beginning  with  the  1995  tn^e  year,  XYZ- 
Europe  manufoctures  and  sells  SOAP  in 
Burc^  through  its  marketing  nstworic  under 
one  oi  its  bia^  names. 

(iv)  Baaed  <m  these  facts,  the  district 
direct  detennines  that  XYZ  and  XY2^ 
Europe  contributs  values,  non-routine 
intangibles  to  the  European  SOAP  business. 
The  district  director  uses  the  residual 
allocation  rule  to  determine  an  ann’s  length 
royalty  hr  the  right  to  use  the  SOAP  formula. 

(v)  For  the  19%  taxable  year,  XYZ  has  no 
direct  expenses  associated  with  the  license  of 
the  SOAP  formula  to  XYZ-Europe  and  incurs 
no  expenses  related  to  the  marketing  of 
SOAP  in  Europe.  For  the  taxable  year,  XYZ- 
Europe’s  SOAP  sales  and  pre-royalty 
expenses  are  $500  million  and  $300  million, 
respectively,  resulting  in  net  pie^yalty 
profit  of  $200  million  related  to  the  SOAP 
business.  The  operating  assets  employed  in 
XYZ-Europe’s  SOAP  business  is  $200 
million.  Based  on  an  examination  of  a  sample 
of  Boropean  companies  performing  functions 
similar  to  those  of  XYZ-Europe,  the  district 
director  detennines  that  an  average  market 
return  on  XYZ-Europe’s  operating  assets  in 
the  SOAP  businees  is  10  percent,  resulting  in 
a  market  return  of  $20  million  (10%  x$200 
million)  for  XYZ-Eun^’s  SOAP  business, 
and  a  residual  profit  of  $180  million. 

(vi)  Under  the  residual  profit  split  method, 
it  is  assumed  that  the  residual  profit  of  $180 
million  is  attributable  to  the  valuable,  non- 
routine  intangibles  related  to  SOAP,  i.e.,  the 
European  brand  name  for  SOAP  and  the 
SOAP  formula  (including  XYZ-Burope’s 
modifications).  To  estimate  the  relative 
values  of  these  intangibles,  the  district 
director  compares  the  ratios  of  the 
capitalized  value  of  eiqiendttures  as  of  1995 
on  detergent-related  research  and 
development  and  marketing  over  the  1995 
sales  related  to  such  expenditures. 

(vii)  XYZ’s  detergent  research  and 
development  expenses  support  the 
woiid\^de  detergent  sales  of  the  XYZ  group. 
The  district  director  determines  that  it  is 
appropriate  to  allocate  the  value  of  these 
expenses  based  on  world%vide  detergent 
sales.  Using  information  on  the  average 
useful  life  of  its  investments  in  detergent 
research  and  development,  the  district 
director  capitalizes  and  amortizes  XYZ’s 
detergent  research  and  development 
expenses.  This  analysis  indicates  that  the 
capitalized  research  and  development 
expenditures  have  a  value  of  $0.20  per  dollar 
of  global  detergent  sales  in  1995. 

(viii)  XYZ-Buiope’s  expenditures  on  SOAP 
research  and  development  and  marketing 
support  only  its  sales  in  Europe.  Using 
infonnation  on  the  average  useful  life  of 
XYZ-Europe’s  investments  in  marketing  and 
research  and  development,  the  district 
director  capitalizes  and  amortizes  XYZ- 
BuTope’s  expenditures  and  determines  that 
foey  have  a  value  in  1995  of  $0.40  per  dollar 
of  XYZ-Burope’s  SOAP  sales. 


(ix)  Hius,  XYZ  and  XYZ-Europe  together 
contributed  $0.60  in  capitalized  intangible 
development  expenses  for  each  dolkr  of 
XYZ-Europe’s  d^ergent  sales  for  1995,  of 
which  XYZ  contributed  one-third  (or  $0.20 
per  dollar  of  sales).  Accordingly,  district 

director  determines  that  an  arm’s  length 
royalty  for  the  SOAP  license  for  the  1995 
taxable  year  is  $60  millicm,  i.e.,  one-third  of 
XYZ-Euit^’s  $160  million  in  residual  SOAP 
profit 

(3)  Capital  employed  allocation  rule — 
(i)  In  general.  Under  this  rule,  the 
combined  profit  or  loss  from  the 
relevant  business  activity  is  allocated  to 
the  controlled  taxpayer  based  upon  the 
ratio  of  the  taxpayer’s  average  capital 
employed  in  the  relevant  business 
activity  during  the  taxable  year  under 
review  to  the  total  capital  employed  in 
the  relevant  business  activity.  The 
capital  employed  allocation  rule  applies 
only  if  each  controlled  taxpayer 
participating  in  the  relevant  business 
activity  assumes  an  approximately  equal 
level  of  risk  with  respect  to  its 
investment  in  the  relevant  business 
activity.  For  this  purpose,  risk  is 
measured  on  the  basis  of  the  probability 
of  success  or  failure  rather  than  an 
absolute  measure  of  the  maximum 
potential  gain  or  loss.  For  example,  both 
participants  in  a  relevant  business 
activity  would  be  considered  to  have 
assiuned  an  approximately  equal  level 
of  risk  if  their  activities  are  so 
interdependent  that  the  degree  of 
success  or  failure  of  each  participant  is 
directly  related  to  the  de^ee  of  success 
or  foilure  of  the  other  participant 
(ii)  Operating  assets.  For  purposes  of 
this  paragraph  (c)(3),  operating  assets 
are  defined  in  §  1.482-5T(f)(6)  and  are 
increased  to  reflect  the  capital 
attributable  to  the  intangibles  emplo)red 
in  the  relevant  business  activity  that 
were  not  included  in  the  calculation  of 
opereding  assets  imder  §  1.482-5T(f)(6). 
The  capital  attributable  to  intangibles 
may  be  measured  by  the  fair  market 
value  of  the  intangibles,  or  the 
capitalized  cost  of  developing  the 
intangibles  and  all  related 
improvements  and  updates,  less  an 
appropriate  amount  of  amortization 
based  on  the  useful  life  of  each 
intangible.  The  same  method  of 
determining  the  capital  attributable  to 
intangibles  must  be  used  consistently 
from  year  to  year  and  for  all  intangibles 
used  in  the  relevant  business  activity.  In 
addition,  if  fair  market  value  is 
employed  to  value  either  the  tangible  or 
intangible  assets,  then  all  assets  must  be 
valued  on  the  basis  of  fair  market  value. 
Intsmgibles  acquired  from  a  controlled 
taxpayer  shall  be  included  only  in  the 
capital  employed  of  the  taxpayer  that  is 
the  "developer”  of  the  intangible  as 
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defined  in  §  1.482-4T(e){4),  or  a 
participant  that  acquired  such 
intangible  pursuant  to  a  qualified  cost 
sharing  arrangement  described  in 
§  1.482-2T(d)(4).  When  an  intangible  is 
used  in  business  activities  in  addition  to 
the  relevant  business  activity,  an 
appropriate  apportionment  of  the  value 
of  the  development  expenditures  for 
such  intangible  property  shall  be  taken 
into  account.  Such  appcntionment 
should  be  based  on  the  objective 
measures  that  most  accurately  reflect 
the  relative  benefits  obtained  from  the 
developed  intangibles  in  different 
business  activities.  Relative  net  profits 
or  sales  of  the  different  business 
activities  in  which  the  intangible 
property  is  used  may  be  appropriate 
bases  for  apportioning  intangible 
development  expenditcires. 

(iii)  Example.  The  provisions  of  this 
paragraph  (c)(3)  are  illustrated  by  the 
following  example. 

Example,  (i)  ABC  is  a  U.S.  corporation  that 
manufactures  and  markets 
telecommunications  equipment  in  the  United 
States.  ABC-Europe  is  a  wholly-owned 
European  subsidiary  of  ABC  that 
manufactures  and  markets 
telecommunications  equipment  in  Europe. 
Both  ABC  and  ABC-Europe  have  substantial 
research  and  development  operations  that 
develop  new  products  and  manufacturing 
processes,  improve  the  products  and 
manufacturing  processes  of  the  other,  and 
adapt  the  products  of  the  other  for  their 
respective  markets.  Thus,  both  ABC  and 
ABC-Europe  use  valuable  technology  and 
know-how  developed  by  the  other.  Both 
companies  are  engaged  in  approximately 
equally  risky  endeavors.  Under  these 
circumstances,  the  district  director 
determines  that  the  capital  employed 
allocation  rule  is  appropriate  for  determining 
the  correct  allocation  of  income  between 
ABC  and  ABC-Europe. 

(ii)  The  following  financial  information  is 
available  for  ABC  and  ABC-Europe  for  tbe 
year  1995,  expressed  in  millions  of  U.S. 
dollars  and  using  U.S.  GAAP: 


ABC 

ABC-Eu¬ 

rope 

Com¬ 

bined 

Sales . 

1000 

800 

1800 

Expenses . . . 

600 

480 

1080 

Operating  Pro!#  . 

400 

320 

720 

Operating  Assets . 

1000 

800 

1800 

(iii)  ABC  and  ABCEurope  regularly  and 
continuously  incur  annual  expenditures  for 
marketing  and  sales  promotion  as  well  as 
research  and  development.  Using 
information  on  the  average  useful  life  of  ABC 
and  ABC-Europe  investments  in  the 
development  and  enhancement  of  various 
types  of  intangible  property,  these 
expenditures  are  capit^iz^  and  amortized 
to  yield  the  following  estimates  for  the  value 
of  "intangible  capital”  in  1995: 


ABC 

ABC-Eu¬ 

rope 

Com¬ 

bined 

Marketing  and  sates 
promotion . 

80 

40 

120 

Product  R&O  . 

228 

72 

300 

I4anufacturing  R&O . 

132 

48 

180 

Total  trrtanglble  capital  . 

440 

160 

j  600 

Based  upon  the  above  calculations,  the 
total  capital  imputed  to  ABC  and  ABC 
Europe  is: 


ABC 

ABC-Eu-  j 
rope' 

!  Com- 
1  bined 

Tangible  capital . 

1000 

800 

I  1800 

Intangible  capital  . 

440 

160 

600 

Total  Capital . 

1440 

960 

2400 

Percent  of  Total  Capital 

60 

40 

1  100 

The  combined  profit  of  720  would  be 
allocated  between  ABC  and  ABCEurope 
based  on  their  share  of  total  imputed  capital 
as  follows: 


ABC 

ABC-Eu-  1 
rope 

1  Com- 
i  bined 

432 

288  i 

j  720 

(4)  Comparable  profit  split.  A 
comparable  profit  split  is  derived  from 
the  combined  operating  profit  of 
uncontrolled  taxpayers  whose 
transactions,  functions,  product 
markets,  risks  and  intangibles  are 
similar  to  those  of  the  controlled 
taxpayer  in  the  relevant  business  .  - 
activity.  Under  this  method,  each 
uncontrolled  taxpayer’s  percentage  of 
the  combined:operating  profit  or  loss  is 
determined  ancj  used  to  allocate  the 
combined  profit  or  loss  of  the  relevant 
business  activity.  This  method  may  be 
used  only  if  ea(^  imcontrolled  taxpayer 
meets  the  requirements  of  a  functional 
comparable  with  respect  to  one  of  the 
controlled  parties  as  described  in 

§  1.482-IT(c)(l)(i),  and  reliable  financial 
data  is  available  regarding  sudi 
imcontrolled  taxpayers.  Further,  a 
comparable  profit  split  may  not  be  used 
if  the  combined  return  on  capital  earned 
by  the  uncontrolled  taxpayers  varies 
significantly  from  the  combined  return 
on  capital  earned  by  the  relevant 
business  activity. 

(5)  Other  profit  splits.  Where  capital 
is  difficult  to  measure,  or  is  not  a 
significant  determinant  of  operating 
profit,  the  combined  profit  or  loss  from 
a  relevant  business  activity  may  be 
allocated  between  the  controlled 
taxpayers  based  upon  the  appropriate 
ratios  of  costs  or  other  factors,  if  it  can 
be  shown  to  the  satisfaction  of  the^ 
district  director  that  such  ratios  provide 
an  economically  valid  basis  for  the 
allocation  of  the  combined  profit  or  loss 
of  the  relevant  business  activity. 


(d)  Administrative  requirements — (1) 
Election  to  apply  the  profit  split  method. 
A  controlled  taxpayer  that  is  a 
participant  in  a  relevant  business 
activity  may  elect  to  apply  the  profit 
split  method  by  inclumng  a  written 
statement  electing  the  provisions  of  this 
section  in  a  timely  filed  U.S.  income  tax 
return.  Such  statement  shall  define  the 
relevant  business  activity  to  which  the 
profit  split  method  will  apply,  identify 
all  of  the  participants  in  such  activity, 
and  define  the  allocation  method  to  be 
used  to  determine  each  participant’s 
proportionate  share  of  the  profits  or 
losses  from  such  activity.  An  election 
made  pursuant  to  this  paragraph  (d)(1) 
will  apply  to  the  year  of  election  and  to 
all  subsequent  taxable  years,  and  may  be 
revoked  only  with  the  consent  of  the 
Commissioner. 

(2)  Procedural  requirements.  In 
addition  to  making  the  election 
described  in  paragraph  (d)(1)  of  this 
section,  a  controlled  taxpayer  also  must 
comply  with  the  following  procedural 
requirements  in  order  to  apply  the  profit 
split  method  for  any  taxable  year: 

(i)  The  Controlled  taxpayer  must 
document  to  the  satisfaction  of  the 
district  director: 

(A)  The  total  amoimt  of  combined 
profit  or  loss  attributable  to  the  relevant 
business  activity,  and 

(B)  That  the  profit  split  method 
provides  the  most  accurate  measure  of 
an  arm’s  length  result. 

(ii)  Ftior  to  making  the  election  under 
paragraph  (d)(1)  of  this  section,  the 
controlled  taxpayers  must  have 
executed  a  written  pricing  agreement 
describing  the  relevant  business  activity 
and  the  mechanism  under  which  each 
participant’s  share  of  the  combined 
profit  or  loss  will  be  determined. 

(iii)  The  allocation  method  selected 
must  be  applied  in  a  consistent  manner 
by  each  participant  and  in  each  year  for 
which  the  method  is  applied. 

(e)  Limited  effect  of  pricing 
agreement.  The  written  pricing 
agreement  required  by  para^ph 
(d)(2)(ii)  of  this  section  shall  be  given 
effect  solely  for  purposes  of  section  482. 
The  preceding  sentence  does  not, 
however,  prevent  the  district  director 
from  characterizing  any  transaction 
between  controlled  taxpayers  in 
accordance  with  its  economic 
substance. 

(0  Discretion  to  apply  the  profit  split 
method.  If  the  conditions  described  in 
paragraphs  (b)  (1)  through  (3)  of  tliis 
section  are  met,  the  district  director  may 
apply  the  provisions  of  this  section  to 
determine  an  arm’s  length  result  for  one 
or  more  controlled  transactions,  in  a 
manner  consistent  with  the  provisions 
of  §  1.482-lT.  if  necesiary  to  ensure  that 


5316 


Federal  Register  /  Vol.  58,  No.  12  /  Thursday,  January  21,  1993  /  Proposed  Rules 


the  division  of  the  controlled  taxpay^’ 
combined  profit  or  loss  attributable  to  a 
relevant  business  activity  reasonably 
reflects  each  membOT’s  proportionate 
contribution  to  the  combined  profit  or 
loss.  In  applying  the  provisions  of  this 
paragraph  (f),  it  is  not  intended  to  eflect 
a  result  equivalent  to  computation  of 
consolidated  income  under  subchapter 
A,  chapter  6  of  the  Internal  Revenue 
Code. 

PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  4.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Anthorily:  26  U.S.C  7805. 

Par.  S.  Section  602.101(c)  is  amended 
by  adding  a  new  entry  to  the  table  to 
read  as  follows: 

“1.482-6T . . . 1545-1298" 

Shirley  D.  Peteraon, 

Commissioner  (^Internal  Revenue. 

(FR  Doc  93-1110  Filed  1-13-93;  2:10  pm] 
BiUJNQ  CODE  4aM-t1-M 


26  CFR  Parts  5f  and  35a 
PNTL-01 15-90] 

RIN  1545-AP33 

Registration  Requirements  With 
Respect  to  Certain  Debt  Obligations; 
Sanctions  on  Issuers  of  Registration- 
Required  Obligations  Not  in  Registered 
Form;  ApplicsRion  of  Repeal  of  30 
Percent  Withholding  by  the  Tax 
Reform  Act  of  1964 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains 
proposed  income  tax  regulations 
relating  to  the  definition  of  the  t^m 
"registration-required  obligation."  This 
docum«it  also  contains  proposed 
regulations  relating  to  the  repeal  of  30 
percent  withholding  on  certain  types  of 
interest  by  the  Tax  Reform  Act  of  1984. 
These  regulations  would  provide  the 
public  with  guidance  necessary  to 
comply  with  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  and  the  Tax 
Reform  Act  of  1984  and  affect  persons 
issuing  or  holding  registration  required 
debt  obligations  and  persons  issuing 
debt  obligations  to  foreign  persons. 
DATES:  Comments  and  requests  for  a 
hearing  must  be  received  by  March  22. 
1993. 

ADDRESSES:  Send  comments  and 
requests  for  a  public  hearing  to:  Internal 
Revenue  Service,  V.O.  Box  7604,  Ben 


Franklin  Station,  Attention: 

CC:CORP:T:R  (INTL-0115-90),  room 
5228,  Washin^on,  DC  20044. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  proposed 
regulations  that  amend  26  CFR  parts  5f 
and  35a.  These  amendments  are 
proposed  to  clarify  and  refine  the 
requirements  of  §§  5f.l63-l  and 
35a.9999-5  of  the  Income  Tax 
Regulations. 

Explanation  of  Provisions 
Registration  Required  Obligations 

Section  163(f)(2KA)  of  the  Internal 
Revenue  Code  ((^de)  provides  that  the 
term  "registration  required  obligation” 
means  any  obligation  (including  any 
obligation  issu^  by  a  governmental 
entity)  other  than  an  obligation  which 
(i)  is  issued  by  a  natviral  person,  (ii)  is 
not  of  a  type  offered  to  the  public,  (iii) 
has  a  maturity  (at  issue)  of  not  more 
than  one  year,  or  (iv)  is  described  in 
section  163(f)(2)(B)  (relating  to  certain 
foreign-targeted  obligations). 

The  reix>rt  of  the  Mnate  Finance 
Committee  on  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  states: 

The  Ck)mmlttee  believes  that  a  feir  and 
efficient  system  of  information  reporting  and 
withholding  cannot  be  achieved  with  respect 
to  interest  bearii^  obligations  as  long  as  a 
significant  volume  of  long  term  bear« 
instruments  is  issued.  A  system  of  book  entry 
registration  will  preserve  the  liquidity  of 
obligations  while  requiring  the  creation  of 
ownership  recmds  that  can  produce  useful 
information  reports  with  respect  to  both  the 
payment  of  the  interest  and  sale  of 
obligations  prior  to  maturity  through  brokers. 
Purthemiore,  r^istration  will  reduce  the 
ability  of  non-compliant  taxpayers  to  conceal 
income  and  prope^  from  the  reach  of  the 
income,  estate  and  gift  taxes.  Finally,  the 
registration  requirements  may  reduce  the 
volume  of  readilyYiegotiable  substitutes  for 
cash  available  to  persons  engaged  in  illegal 
activities. 

The  Committee  also  recognizes  the 
importance  of  preserving  Hquidity  in 
financial  markets.  Thus,  a  flexible  book  entry 
system  of  registration  is  permitted  and 
exceptions  from  the  registration  requirements 
are  provided  for  short  term  obligations,  for 
obligations  not  offered  to  the  public,  and  for 
certain  obligations  issued  abrrad.  S.Rept.  97- 
494,  Vol.  1  at  242. 

The  report  of  the  Senate  Finance 
Committee  indicates  that  an  obligation 
that  represents  a  "readily  negotiable 
substitute  for  cash”  should  Im  a 
registration-required  obligation.  Such  an 
obligation  should  be  considered  "of  a 
type  o^red  to  the  public”  for  purposes 
of  section  163(fK2)(A),  and  therefore  be 
ineligible  for  the  exemption  from 
registration  under  section 
163(f)(2KA)(ii). 


To  determine  when  an  obligation  is  a 
readily  negotiable  substitute  for  case  for 
this  purpose,  it  is  appropriate  to  use  the 
standard  provided  sections  453(f)  (4) 
and  (5)  and  the  regulations  thereunder, 
whidr  address  an  analogous  concern 
with  negotiability.  Under  section 
453(f)(5)(B)  and  §  15a.453-l(e)(l)(i)(C), 
the  receipt  of  a  bond  or  other  evidence 
of  indebtedness  issued  in  a  form 
designed  to  render  such  obligation 
readily  tradeable  in  an  established  I 

securities  market  is  treated  as  a  receipt  j 

of  payment,  and  not  as  an  installment  \ 

obligation,  for  purposes  of  section  453.  ’ 

The  purpose  of  section  453(f)(5KB)  and  ’ 

the  regulations  thereunder  is  to  ensure 
that  certain  obligations  that  may 
function  as  substitutes  for  cash  are 
treated  in  the  same  manner  as  cash,  and 
not  as  installment  obligations.  The 
Service  believes  that  the  same  standard  ; 

should  apply  for  piuposes  of  section  | 

163(f)(2)(A)  and,  therefore,  that  an 
obligation  treated  as  in  a  form  designed 
to  render  it  readily  tradable  in  an 
established  securities  market  for  j 

purposes  of  section  453(f)(5)(B)  and  the  ■ 
regulations  thereunder  should  be  j 

considered  of  a  type  offered  to  the  | 

public  for  purposes  of  section 
163(f)(2)(A). 

Under  paragraph  (b)(2){ii)(A)  of  the 
proposed  regulation,  an  obligation  that 
is  treated  as  in  a  form  designed  to  | 

render  it  readily  tradeable  in  an  i 

established  securities  market  under 
§  15a.453-l(e)(4)  is  considered  to  be  of 
a  type  oflered  to  the  public  for  purposes 
of  section  163(f)(2)(A)(ii).  For  this 
purpose,  however,  the  term  "established 
securities  market”  is  defined  so  as  to 
include  foreign,  as  well  as  domestic, 
securities  exchanges. 

Section  15a.453-l(e)(4)(i)  provides 
that  an  obligation  is  deemed  to  be  in  a 
form  designed  to  render  such  obligation 
readily  tradeable  in  an  established 
secririties  market  if  (A)  steps  necessary 
to  create  a  market  for  the  obligation  are 
taken  at  the  time  of  issuance  (or  later  if 
taken  pursuant  to  an  expressed  or 
implied  agreement  or  understanding 
which  exists  at  the  time  of  issuance),  (B) 
the  obligation  is  treated  as  readily 
tradeable  in  an  established  securities 
market  under  §  15a.453-l(eK4)(ii)  or  (c) 
the  obligation  is  a  convertible  obligation 
described  in  §  15a.453-l (e)(5). 

Under  §  15a.453-l(e)(4)(ii)(A),  an 
obligation  is  treated  as  readily  tradeable 
in  an  established  securities  market  for 
purposes  of  §  15a.453-l(e)(4)(i)(B)  if  the 
obligation  is  part  of  an  issue  or  series  of 
issues  which  are  readily  tradeable  in  an 
established  securities  market 
Alternatively,  under  §  15a.453- 
l(eK4)(uKB),  an  (^ligation  is  treated  as 
readily  tradeable  in  an  established 
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securities  market  iat  purposes  of 
§  15a.453-l(e)(4Ki)CB}  if  the  corporation 
issuing  the  ^Ugation  has  other 
obligations  of  a  comparable  character 
which  are  readily  tradeable  in  an 
established  seoirities  market 
Under  §  15a.453-l(e)(4)(iii),an 
obligation  is  treated  as  readily  tradeabte 
for  purposes  of  §  15a.453-l(e)(4)(ii)  if  it, 
is  regularly  quoted  by  brokers  or  dealeis 
making  a  market  in  such  obligation  or 
it  is  part  of  an  issue  a  portion  of  which 
is  in  fact  traded  in  an  established 
securities  market.  Under  §  15a.453- 
l(e)(4)(iv),  the  term  “established 
securities  market”  includes  a  national 
securities  exchange  registered  imder 
section  6  of  the  Securities  Exchange  Act 
of  1934,  an  exchange  which  is  exempted 
from  registration  \mder  section  5  of  the 
Securities  Exchange  Act  of  1934  because 
of  its  limited  volume  of  transactions, 
and  any  over-the-counter  market.  An 
over-the-coimter  market  is  reflected  by 
the  existence  of  an  inter-dealer 
quotation  system,  defined  as  any  system 
of  general  circulation  to  brokers  and 
dealers  which  regularly  disseminates 
quotations  of  obligations  by  identified 
brokers  or  dealers,  other  than  a 
notation  sheet  prepared  and 
istributed  by  a  oroker  or  dealer  in  the 
regular  course  of  business  and 
containing  only  quotations  of  such 
broker  or  dealer. 

Under  paragraph  (bK2){ii)(B)  of  the 
proposed  regulation,  an  obligation  is 
also  considered  to  be  of  a  type  offered 
to  the  public  if  it  would  be  treated  as  in 
a  form  designed  to  render  it  readily 
tradeable  in  an  established  securities 
market  under  §  15a.453-l(e)(4)  if  , 

§  15a.453-l(e)(4)(ii)(B)  provided  for  the 
comparison  of  the  obligation  to 
obligations  of  other  issuers  (as  well  as 
other  obligations  of  the  same  issuer).  In 
addition,  for  purposes  of  the  proposed 
regulation,  the  term  “establisned 
securities  market”  also  includes  any 
exchange  or  market  described  in 
§  1.897-m.  Thus  an  obligation  (whether 
issued  by  a  corporation,  a  government 
or  political  subdivision  thereof,  or  any 
other  person)  is  considered  to  of  a 
type  offered  to  the  public  if  the 
obligation  is  comparable  in  character  to 
other  obligations  (whether  of  the  same 
or  a  different  issuer)  that  are  regularly 
quoted  by  brokers  or  dealers  making  a 
maricet  in  such  other  obligations  or  that 
are  in  fact  traded  in  an  established 
domestic  or  foreign  securities  market. 
Under  §  15a.453-l(e)(4)(ii),  the 
determination  of  whether  there  exist 
obligations  of  comparable  character 
depends  upon  the  particular  facts  and 
circumstances. 

Under  the  proposed  regulation,  an 
obligation  that  is  not  treated  as  in  a  form 


designed  to  render  it  readily  tiaded>le 
in  an  established  securities  market 
\mder  §  15a.453-l(e)(4),  and  would  not 
be  so  treated  even  if  §  15a.453-l  (e)(4) 
were  modified  as  described  in 
paragraph  (b)(2)(ii)(B)  of  the  proposed 
regulation,  may  nevertheless  be 
considered  of  a  type  offered  to  the 
public  when  necessary  to  carry  out  the 
purpose  of  section  163(f). 

Electronic  Certification 

Under  A-9  of  §  35a.9999-S(b),  interest 
on  a  registered  form  obligation  may  be 
treated  as  portfolio  interest  by  a  United 
States  person  othmwise  required  to 
deduct  and  withhold  tax  under  section 
1441(a)  or  1442(a)  if  that  person  receives 
a  statement  that  (i)  is  signed  by  the 
beneficial  owner  under  penalties  of 
perjury,  (ii)  certifies  that  such  owner  is 
not  a  United  States  person  or.  in  the 
case  of  an  individual,  that  he  is  neither 
a  citizen  nor  a  resident  of  the  United 
States,  and  (lii)  provides  the  name  and 
address  of  the  beneficial  owner.  The 
statement  may  be  made  on  a  Form  W- 
8  or  substantially  similar  substitute. 
Where  one  or  more  financial  institutions 
or  clearing  organizatiems  stand  between 
the  beneficial  owner  of  an  obligation 
and  the  United  States  person  otherwise 
required  to  withhold,  A-9  requires  the 
beneficial  owner  to  provide  t^ 
statement  to  the  lowest  institution  in  the 
chain  and  requires  each  institution  in 
the  chain  to  provide  similar  statements 
to  the  institution  above  it  in  the  chain 
and,  ultimately,  to  the  United  States 
persem  otherwise  required  to  withhold. 
The  proposed  regulation  provides  that 
the  required  statements  may  be  made 
electronically,  under  certain  conditions, 
to  a  clearing  mganization  by  a  member 
financial  institution  and  by  a  clearing 
organization  to  the  United  States  person 
otherwise  required  to  withhold. 

Special  Analyses 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  has  also  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations,  and,  therefore,  an  initial 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  these 
regulations  will  be  submitted  to  the 
Chief  Coimsel  fmr  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact  on  small  business. 


Drafing  InfiMnnaticHi 
The  principal  author  of  these 
regulations  is  Cari  Cooper  of  the  Office 
of  Associate  Chief  Counsel 
(International),  vdthin  the  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  Other  personnel  from  the 
Internal  Revenue  Service  and  lYeasory 
Department  participated  in  developing 
the  regulations. 

List  of  Subjects 
26  CFR  Part  Sf 
Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  35a 

Employment  taxes.  Incmne  taxes. 
Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  5f  and  35a 
are  proposed  to  be  amended  as  follows: 

PART  5f— TEMPORARY  INCOME  TAX 
REGULATIONS  UNDER  THE  TAX 
EQUITY  AND  FISCAL  RESPONSIBIUTY 
ACT  OF  1982 

Paragraph  1.  The  authority  citation 
for  part  5f  continues  to  read  in  part: 
Authority:  26  U.S.C  7805  *  *  * 

Par.  2.  Section  5f.  163-1  is  amended 
by  revising  paragraph  (b)(2)  to  read  as 
set  forth  below. 

{  5f.163-1  Denial  of  inlereat  deduction  on 
certain  obiigationa  iaaued  after  Decambar 
31, 1982,  unlaaa  iaauad  in  ragiatered  form. 

•  *  •  *  • 

(b)*  *  * 

(2)  An  obligation  not  of  a  type  offered 
to  the  public. 

(i)  Readily  tradeable  obligations.  For 
purposes  of  section  163(f)(2)(AKii)  and 
this  section,  an  obligaticm  shall  be 
considered  to  be  of  a  type  offered  to  the 
public  if  it  either — 

(A)  Is  treated  as  in  a  form  designed  to 
render  such  obligation  readily  tradeable 
in  an  established  securities  inarket 
under  §  15a.453-l(eK4)  of  this  chapter, 
or 

(B)  Would  be  treated  as  in  a  form 
designed  to  render  such  obUgatkm 
readily  tradeable  in  an  established 
seciirities  market  tinder  §  15a.453- 
1(e)(4)  of  this  chapter  if  §  15a,453- 
l(e)(4)(ii)(B)  of  this  chapter  provided  for 
comparison  of  the  obligation  to 
obligations  of  other  issuers  (as  well  as 
other  obligations  of  the  same  issuer)  and 
the  term  “established  securities  market” 
were  defined  to  include  any  exchange  or 
market  described  in  either  §  151.453- 
l(e)(4Kiv)  or  §  1.897-l(m)  of  this 
chapter. 
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(ii)  Other  CX}Iigations.  When 
necessary  to  carry  out  the  purposes  of 
section  163(f),  an  obligation  that  is  not 
described  in  paragraph  (b)(2}(i)  of  this 
section  may  nevertheless  be  considered 
to  be  of  a  type  oHered  to  the  public.  The 
determination  as  to  whether  an 
obligation  that  is  not  described  in 
paragr^h  (b)(2)(i)  of  this  section  is  of  a 
type  ofrered  to  the  public  shall  be  based 
on  whether  similar  obligations  are  in 
fact  publicly  offered  or  traded. 

(iii)  Effective  date.  Except  as 
otherwise  provided  in  this  paragraph 
(b)(2)(iii).  paragraph  (b)(2)  of  this 
section  applies  with  respect  to 
obligations  issued  after  January  21, 

1993.  Paragraph  (b)(2)  of  this  section 
shall  not  apply  with  respect  to 
obligations  issued  after  January  21, 

1993,  where  substantially  all  of  the 
financial  terms  of  such  obligations  were 
agreed  upon  by  the  obligor  in  writing  on 
or  before  January  21, 1993. 

•  •  •  *  • 

PART  35a— TEMPORARY 
EMPLOYMENT  TAX  REGULATIONS 
UNDER  THE  INTEREST  AND  DIVIDEND 
TAX  COMPUANCE  ACT  OF  1983 

Par.  3.  The  authority  citation  for  part 
35a  continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C  7805  •  *  • 

Par.  4.  Section  35a.9999-5(b)  is 
amended  by  revising  A-9  to  read  as 
follows: 

f3Sa.9999-5  Quastiona  and  anawart 
ralating  to  rapaal  of  30  pareant  withholding 
by  aoction  127  of  tha  Tax  Rafonn  Act  of 
1984  and  to  tha  application  of  infonnation 
raporting  and  ba^p  withholding  In  light  of 
auch  rapaal. 

•  •  •  *  • 

(b)*  *  • 

A-9.  (i)  Interest  on  a  registered 
obligation  may  be  treated  as  portfolio 
interest  by  a  United  States  person 
otherwise  required  to  deduct  and 
withhold  tax  under  section  1441(a)  or 
1442(a)  if  that  person  receives  a 
statement  that — 

(A)  Is  signed  by  the  beneficial  owner 
under  pecL^ties  of  perjury; 

(B)  Certifies  that  su(±  owner  is  not  a 
United  States  person  or,  in  the  case  of 
an  individual,  that  he  is  neither  a 
dtizm  nx  a  resident  of  the  United 
States;  and 

(C)  Provides  the  name  and  address  of 
the  iMnefidal  owner.  The  statement  may 
be  made,  at  the  option  of  the  person 
othmwise  reqriir^  to  withhold,  on  a 
Form  W-6  or  on  a  substitute  form  that 
is  substantially  similar  to  Form  W-8. 
The  statement  must  be  prepared, 
renewed  and  retained  in  accordance 
with  the  procedures  prescribed  in 


§  1.6049-5(b)(2)(iv)  of  this  chapter.  If 
the  information  provided  in  the 
statement  changes,  the  beneficial  owner 
must  so  inform  the  person  otherwise 
required  to  withhold  within  30  days  of 
such  change. 

(ii)(A)  Interest  paid  on  a  registered 
obligation  also  may  be  treated  as 
portfolio  interest  if  an  appropriate 
statement  is  provided  to  the  United 
States  person  otherwise  required  to 
withhold  by  a  securities  clearing 
organization,  a  bank,  or  another 
financial  institution  that  holds 
customers*  securities  in  the  ordinary 
course  of  its  trade  or  business  (an 
intermediary).  The  statement  (an 
intermediary  certificate)  must  be  signed 
under  penalties  of  perjury  by  an 
authorized  representative  of  the 
intermediary  and  must  state — 

(1)  That  the  intermediary  has  received 
from  the  beneficial  owner  a  Form  W-8 
(or  substitute  form)  in  accordance  with 
the  provisions  of  §  1.6049-5(b)(2)(iv)  of 
this  chapter;  or 

(2)  That  it  has  received  from  another 
intermediary  a  similar  intermediary 
certificate  stating  that  it,  or  another 
intermediary  acting  on  behalf  of  the 
beneficial  owner,  has  received  the  Form 
W-8  (or  substitute  form)  from  the 
beneficial  owner. 

(B)  In  the  case  of  multiple 
intermediaries  between  the  beneficial 
owner  and  the  United  States  person 
otherwise  required  to  withhold,  this 
intOTmediary  certificate  must  be  given 
by  each  intermediary  to  the  one  above 
it  in  the  chain.  No  particular  form  is 
required  for  the  intermediary  certificate. 
However,  the  intermediary  certificate 
must  provide  the  name  and  address  of 
the  beneficial  owner,  and  a  copy  of  the 
Form  W-8  (or  substitute  form)  provided 
by  the  beneficial  owner  must  be 
attached.  The  intermediary  certificate 
must  be  prepared,  renewed  and  retained 
in  accordance  with  procediuos  similar 
to  those  prescribed  in  §  1.6049- 
5(b)(2)(iv)  of  this  chapter.  If  the 
information  on  the  Form  W-8  (or 
substitute  form)  changes,  the  beneficial 
ovmer  must  so  notify  the  intermediary 
acting  on  its  behalf  ^thin  30  days  of 
such  change,  and  the  intermediary  must 
promptly  so  inform  the  United  States 
person  (^erwise  required  to  withhold. 
This  notice  also  must  be  given  if  the 
intermediary  has  actual  Imowledge  that 
the  information  has  changed  but  has  not 
been  so  informed  by  the  ^neficial 
owner.  In  the  case  of  multiple 
intermediaries  between  the  beneficial 
owner  and  the  person  otherwise 
required  to  withhold,  this  notice  must 
be  given  by  each  intermediary  to  the 
intermediary  above  it  in  the  chain. 


(iii)  The  intermediary  certificate 
(including  the  name  and  address  of  the 
beneficial  owner)  described  in 
paragraph  (ii)  of  this  A-9  may  be 
provided  electronically  to  a  qualified 
clearing  organization  by  an  intermediary 
that  is  a  member  of  sucn  qualified 
clearing  organization.  In  such  case,  a 
copy  of  the  Form  W-8  (or  substitute 
form)  provided  by  the  l^neficial  owner 
need  not  be  provided  by  the  member 
intermediary  to  the  qualified  clearing 
organization,  but  the  member 
intermediary  must  retain  such  Form  W- 
8  (or  substitute  form),  or  copy  thereof 
received  from  another  intermediary 
pursuant  to  this  paragraph  (b)A-9(ii), 
for  the  period  described  in  §  1.6049- 
5(b)(2)(iv)  of  this  chapter.  A  cleeuring  ; 

organization  shall  constitute  a  qualified  | 

cleariM  organization  if —  ? 

(A)  Tne  clearing  organization  is  the 
last  intermediary  in  the  chain  before  the 
United  States  person  otherwise  required 
to  withhold:  and 

(B)  The  member  intermediary  and  the 
clearing  organization  have  entered  into 
a  written  agreement  pursuant  to  which 
an  electronic  certificate  provided  vmder 
this  A-9  has  the  effect  of  a  physical 
certificate  signed  by  an  authorized 
representative  of  the  member 
intermediary  and  pursuant  to  which  the 
member  intermediary  agrees  to  furnish 
a  copy  of  the  Form  W-8  (or  substitute 
form),  to  the  clearing  organization 
promptly  upon  request.  Such  written 
agreement  must  be  entered  into  prior  to 
the  time  of  electronic  certification  (and 
must  be  in  effect  at  such  time)  and  may 
be  contained  in  a  written  agreement  of 
membership  in  the  clearing 
organization.  A  qualified  clearing 
organization  may  itself  provide  an 
electronic  intermediary  certificate  to  the 
United  States  person  otherwise  required 
to  withhold.  In  such  case,  a  copy  of  the 
Form  W-8  (or  substitute  form),  provided 
by  the  beneficial  owner  need  not  be 
provided  by  the  qualified  clearing 
organization  to  such  Unites  States 
person.  However,  the  electronic 
intermediary  certificate  provided  by  the 
qualified  clearing  organization  must 
state  that  the  qu^fi^  clearing 
organization  will  furnish  (or  will  cause 
the  relevant  member  intermediary  to 
furnish)  a  copy  of  such  Form  W-8  (or 
substitute  form),  either  to  such  United 
States  person  or  to  the  Internal  Revenue 
Service,  promptly  upon  request  of  such 
United  States  person  or  the  Internal 
Revenue  Service.  Such  United  States 
person  shall  attach  the  names  and 
addresses  of  the  beneficial  owners 
provided  in  the  electronic  intermediary 
certificate  to  the  Form  1042S  required  to 
be  filed  with  respect  to  the  payment  as 
described  in  paragraph  (b)A-9(iv)  of  this 
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section.  Each  sender  and  recipient  of  an 
electronic  certificate  pursuant  to  this 
paragraph  (b)A-9(iii)  must  maintain 
adequate  records  as  prescribed  under 
§  1.6049-5{b)(2)(iv)  of  this  chapter. 

(iv)  A  United  States  perstm  otherwise 
required  to  dediict  and  withhold  tax 
under  section  1441(a)  or  section  1442(a) 
who  receives  a  statement  or 
intermediary  certificate  described  in 
this  paragraph  (b)A-9  must  make  an 
information  return  on  Form  1042S  of 
the  payment  with  respect  to  which  surh 
statement  or  intermediary  certificate  is 
required  for  the  calendar  year  in  which 
the  payment  is  made.  A  payment 
described  in  the  preceding  sentence 
shall  be  treated  as  a  payment  for  which 
there  is  a  requirement  to  file  a  Form 
1042S  within  the  meaning  of  §1.1461- 
2(c)(1)  of  this  chapter  and  thus  all  the 
provisions  of  §  1.1461-2(c)  of  this 
chapter  relating  to  the  time  and  manner 
of  filing  the  Form  1042S  relate  to  the 
payment.  If  the  statement  or 
intermediary  certificate  received  by 
such  United  States  person  is  described 
in  paragraph  (b)A-9  (i)  or  (ii)  of  this 
section,  a  copy  of  such  statement  or 
certificate  shall  be  attached  to  the  Form 
1042S  required  to  be  filed  with  respect 
to  the  payment.  Section  1.1461-2(c)  of 
this  chapter  will  be  amended  to  conform 
to  the  provisions  of  this  paragraph. 
Shirley  D.  Peterson, 

Commissioner  of  Internal  Revenue. 

IFR  Doc.  93-1195  Filed  1-19-93;  8:45  am) 
BILUNO  CODE  4630-<l1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[IL19-2-5696;  HL14-3-6694;  FRL-4553-9] 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 

ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  In  a  November  13, 1992,  (57 
FR  53868)  notice  of  proposed 
rulemaking,  USEPA  proposed  to 
disapprove  a  revision  to  lilino^’  State 
Implementation  Plan  (SIP)  for  * 
particulate  matter  (PM).  The  purpose  of 
this  SIP  revision  w'as  to  provide  Olin 
Corporation  with  a  variance  from 
Illinois’  particulate  matter  limits.  The 
Illinois  Environmental  Protection 
Agency  (lEPA)  withdrew  its  underlying 
SIP  revision  request  for  Olin 
Corporation  on  December  15, 1992. 
Thus,  USH’A's  November  13, 1992, 
proposal  is  moot.  USEPA  is 


withdrawing  this  [voposed  rulemakijig 
and  will  take  no  further  action  on  the 
SIP  revision  because  the  State  has 
formally  withdrawn  the  request 
In  a  December  2, 1992,  (57  FR  57047) 
notice  of  proposed  rulemaking,  USEPA 
proposed  to  disapprove  a  sUe-spedfic 
revision  to  the  Illinois  sulfur  dioxide 
(SO2)  SIP.  The  purpose  of  this  SIP 
revision  was  to  imnase  the  allowable 
hourly  emission  of  SO2  at  the  Central 
Illinois  Public  Service  Company’s 
Coffeen  Generating  Station  (QPS 
Coffeen).  lEPA  withdrew  its  underlying 
SIP  revision  request  for  QPS  Cbffe<m  cm 
December  2, 1962.  Thus,  USEPA ’s 
December  2. 1992,  proposal  is  moot 
USEPA  is  Mrithdrawing  this  proposed 
rulemaking  and  will  take  no  fuller 
rulemaking  action  on  the  SIP  revision 
because  the  State  has  formally 
withdrawn  the  request. 

DATES:  This  withdrawal  of  proposed 
rulemaking  becomes  effective  January 
21, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Onischak,  U.S.  Environmental 
Protection  Agency,  Region  5,  Air  and 
Radiation  Division,  Emulation 
Development  Section  (AR-18J),  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604.  (312)  353-5954. 

List  of  Subiects  in  40  CFR  Part  52 

Air  pollution  control. 
Intergovernmental  relations.  Particulate 
matter.  Sulfur  oxides. 

Authority:  42  U.S.C.  7401-7671(q). 

Dated:  January  7, 1993. 

Valdas  V.  Adamkna, 

Regional  Administrator. 

(FR  Doc.  93-1333  Filed  1-19-93;  8:45  am) 
BILUNG  CODE  6S«>-«0-M 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Chapter  I 

MSS  Atiove  1GHz  Negotiated 
Rulemaking  Committee 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-^63,. as  amended,  this  notice 
advises  interested  persons  of  the  third 
and  forth  meetings  of  the  MSS  Above  1 
GHz  Negotiated  Rulemaking  Committee 
("Committee”). 

DATES:  Meeting  No.  3;  Thursday, 
February  4, 1993  at  9:30  a.m. 

Meeting  No.  4:  Wednesday,  Februi^ 
10, 1993  at  9:30  a.m. 


ADDRESSES:  Meeting  No.  3:  Federal 
Communications  Commission,  rm.  856, 
1919  M  Street  NW.,  Washington.  DC 
20554. 

Meeting  No.  4:  Law  Officee  of  Steptoe 
&  Johnson.  1330  Connecticut  Avmue 
NW..  Concorurse  Level,  Conference 
Room.  Washington,  DC  20036-1795  at 
9:30  a.m. 

FOR  ADDIDONAL  MFORMATION  CONTACT: 
Kathleen  Campbell,  Administrative 
Assistant  to  the  Committee,  at  (202) 
634-1952, 

SUPPtEMENTARY  INFORMATION:  The 
agenda  for  these  meeting  of  the  MSS 
Above  1  GHz  Negotiated  Rulemaking 
Committee  is  as  follows: 

1.  Opening  Remarks/Comments 

2.  Adoption  of  Agenda 

3.  Minutes/Records  of  Previous  Meeting 

4.  Introduction  of  Documents 

5.  Informal  Working  Group  Reports — 
Issues 

6.  Acceptance/ Approval  of 
Recommended  Rules 

7.  Acceptance/ Approval  of  Report  Text 

8.  Agenda  for  future  meetings — 
S^edule  for  future  meetings 

9.  Other  Business 

Members  of  the  general  public  may 
attend  this  meeting.  The  Federal 
Communications  Commission  will 
attempt  to  accommodate  as  many 
people  as  possible.  However, 
admittance  will  be  limited  to  the  seating 
available.  There  will  be  no  public  oral 
participation,  but  the  public  may  submit 
written  comments  to  Fern  J.  Jarmuhiek. 
the  Committee’s  Designated  Federal 
Officer,  before  the  meeting. 

In  Public  Notice,  DA  03-24  (released 
January  8, 1993),  tl^  subsequent 
meeting  date  schedule  included 
Monday.  February  8  as  the  date  for  a 
meeting  of  this  Committee.  'There  will 
be  no  meeting  for  the  full  committee  on 
February  8.  l^is  meeting  is  now 
scheduled  for  February  10  as  indicated 
in  this  notice.  Subsequent  Committee 
meetings  are  currently  scheduled  for 
Thursday,  February  18;  Thursday, 
February  25;  Thursday,  March  4; 
Tuesday,  March  9;  Thursday,  March  18; 
Thursday,  March  25;  and  Friday,  April 
2.  All  subsequent  Committee  meetings 
noted  in  this  paragraph  are  scheduled  to 
begin  at  9:30  a.m.  at  the  Federal 
Communications  Commission.  1919  M 
Street  NW.,  room  856,  Washington,  DC 
20554. 

Federal  Communications  Commissirn. 
Donna  R.  Searcy, 

Secretary. 

[FR  Doc.  93-1388  Filed  1-19-93;  8:45  ami 
BILUNO  CODE  C712-4n-M 
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47  CFR  Part  73 

[ET  Oodut  No.  92-298;  FCC  92-546] 

Esteblishment  of  a  Stereophonic 
Transmitting  Standard  in  the  AM  Radio 
Broadcasting  Service 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
select  a  transmitting  standard  for  AM 
stereophonic  broadcasting.  SpeciBcally, 
it  proposes  to  adopt  the  Motorola  C- 
QUAM  system  as  the  US  standard.  This 
proposal  responds  to  section  214  of  the 
Telecommunications  Authorization  Act 
of  1992,  which  requires  the  Commission 
to  adopt  a  single  AM  stereo  broadcasting 
transmission  standard.  The  effect  of  the 
proposed  rules  would  be  to  eliminate 
any  remaining  uncertainty  among 
broadcasters  as  to  the  technology  they 
should  employ  and  to  foster  expansion 
of  the  AM  stereo  service  and  a 
corresponding  improvement  in  the 
overall  quality  of  the  AM  service. 

DATES:  Comments  must  be  hied  on  or 
before  April  5. 1993,  and  reply 
comments  must  be  hied  on  or  before 
April  20, 1993. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  E)C  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  L  Means,  Office  of  Engineering 
and  Technology.  (301)  725-1585, 
extension  206. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rulemaking  in  ET  Docket  No. 
92-298,  adopted  December  10, 1992, 
and  released  January  6, 1993. 

The  complete  text  of  this  Notice  of 
Proposed  Rulemaking  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street  NW.. 
Washington.  DC.,  and  also  may  be 
purchaskl  fixjm  the  Commission’s  copy 
contractor.  Downtown  Copy  Center,  at 
(202)  452-1422, 1919  M  Street  NW., 
room  24S,  Washington,  DC  20554. 

Synopsis  of  Notice  of  Proposed 
Rulemaking 

1.  By  this  action,  the  Commission 
proposes  to  adopt  a  standard  for 
stereophonic  AM  broadcast  radio 
service,  specihcally,  the  Motorola  C- 
Quam  sy^em.  This  proposal  responds 
to  section  214  of  the 
Telecommunications  Authorization  Act 
of  1992  (Authorization  Act),  which 
requires  the  Commission  to  adopt  a 
single  AM  broadcasting  stereo 
transmission  standard. 

2.  Section  214  of  the  Authorization 
Act.  which  was  signed  into  law  on 


October  27, 1992,  states  that  the 
Commission  shall,  within  60  days  of 
enactment  of  the  Act,  initiate  a 
rulemaking  to  adopt  a  single  AM  radio 
stereophonic  transmitting  equipment 
standard  that  specifies  the  composition 
of  the  transmitted  stereophonic  signal; 
and,  within  one  year  of  such  date  of 
enactment,  adopt  such  a  standard. 

3.  In  1982,  the  Commission 
authorized  AM  stations  to  offer  stereo 
service,  but  it  declined  to  select  a  single 
standard  from  among  the  five  competing 
AM  stereo  technical  systems.  Rather,  the 
Commission  conclude  that  it  would  be 
more  effective  and  efficient  to  allow 
market  forces  to  determine  the  course  of 
AM  stereo  development.  Shortly 
afterward,  the  field  narrowed  to  two 
systems:  Motorola’s  C-Quam  system  and 
the  system  marketed  by  Kahn 
Communications,  Inc./Hazeltine 
Corporation  (the  Kahn  system). 

4.  Of  the  approximately  660  US  AM 
broadcasting  stations  that  have 
converted  to  stereo,  591  use  the 
Motorola  system  and  6m  additional  37 
use  the  Harris  Corporation  C-Quam 
compatible  system.  Fewer  than  20 
stations  now  employ  the  Kahn  system. 
Twenty-six  receiver  manufacturers 
incorporate  the  Motorola  system  in  at 
least  one  model;  none  incorporate  the 
Kahn  system.  There  are  approximately 
24  million  C-Quam  receivers  currently 
in  use  by  radio  listeners.  In  the  mid- 
1980’s,  approximately  280,000  receivers 
were  made  that  could  decode  both  the 
Motorola  and  Kahn  signals;  however, 
these  are  no  longer  produced.  The 
Motorola  system  has  been  adopted  as 
the  national  standard  in  six  foreign 
countries;  none  have  adopted  the  Kahn 
system. 

5.  In  light  of  the  data  presented  above, 
and  considering  our  mandate  to  select  a 
single  standard,  we  believe  the  public 
interest  would  be  best  served  by 
adopting  the  Motorola  C-Quam  system 
as  the  US  AM  stereo  standard. 
Broadcasters,  manufacturers  and  radio 
purchasers  have,  directly  or  indirectly, 
demonstrated  strong  preference  for  the 
Motorola  system.  Adoption  of  the  C- 
Quam  system  as  the  AM  stereo  standard 
would  eliminate  the  remaining 
uncertainty  with  regard  to  the  AM 
technology  broadcasters  should  employ 
and  thereby  serve  to  promote  expansion 
of  AM  stereo  transmitting  equipment 
and  a  corresponding  improvement  in 
the  quality  of  the  AM  service. 

6.  We  believe  that  selection  of  an 
alternative  to  the  Motorola  system 
would  set  back  the  clock  on  the 
implementation  of  AM  stereo  service  by 
under^tting  the  existing  investment  in 
C-Quam  equipment  by  both  receiver 
purchasers  and  broadcasters.  Further, 


we  are  aware  that  many  AM 
broadcasters  aure  struggling  financially 
and  may  not  be  able  to  afford 
replacement  stereo  transmitting 
equipment.  Selection  of  an  alternative 
stereo  standard  thus  could  conceivably 
result  in  discontinuance  of  the  existing 
stereo  service  with  no  replacement. 

Such  a  result  would  be  inconsistent 
with  the  legislative  intent  to  advance 
AM  stereo  service.  In  light  of  these 
factors,  proponents  of  alternative 
standards  would  bear  a  heavy  burden  to 
show  that  the  potential  benefits  of  an 
alternative  technology  outweigh  the 
likely  costs  and  delays  arising  from 
selection  of  an  alternate  standard. 
Nevertheless,  we  invite  comment  on 
alternatives  to  the  proposed  standard. 

7.  We  are  proposing  to  incorporate  the 
Motorola  C-Quam  standard  in  part  73  of 
our  rules.  We  are  also  proposing  to 
require  stations  that  employ  alternative 
AM  stereo  systems  (i.e.,  the  Kahn  and 
Harris  systems)  to  discontinue  such 
operation  as  of  one  year  from  the 
effective  date  of  these  rules.  Any 
stations  converting  to  AM  stereo  after 
the  effective  date  of  these  rules  will  be 
required  to  employee  the  system 
adopted  by  the  Commission.  We  invite 
comment  on  the  extent  of  compatibility 
of  the  Harris  system  with  the  Motorola 
system  and  whether  we  should  permit 
stations  currently  employing  the  Harris 
system  to  continue  tc  dc  so  indefinitely. 
Consistent  with  our  general  policies 
towards  improvement  of  the  AM 
broadcasting  service,  we  will  continue 
to  encourage  the  availability  of  AM 
receivers,  including  AM  stereo 
receivers,  that  meet  appropriate  quality 
standards.  Finally,  we  propose  to 
condition  the  selection  of  Motorola’s 
system  as  the  AM  stereo  standard  by 
requiring  Motorola  to  license  its  patents 
to  other  parties  under  fair  and 
reasonable  terms. 

Ex  Parte  Rules — Non-Restricted 
Proceeding 

8.  This  is  a  non-restricted  notice  and 
comment  rule  making  proceeding.  Ex 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed  as 
provided  in  the  Commission  rules.  See 
generally  47  CFR  1.1202, 1.1203  and 
1.1206(a). 

Comment  Information 

9.  Pursuant  to  procedures  set  forth  in 
§§  1.415  and  1.419  of  the  Commission’s 
rules,  interested  parties  may  file 
comments  on  or  before  April  5, 1993, 
and  reply  comments  on  or  before  April 
20, 1993.  Extensions  of  these  time 
periods  are  not  contemplated.  All 
relevant  and  timely  comments  will  be 
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considered  by  the  Commission  before 
hnal  action  is  taken  in  this  proceeding. 

To  file  formally,  participants  must  file 
an  original  and  four  copies  of  all 
comments,  reply  comments,  and 
supporting  comments.  If  participants 
want  each  Commissioner  to  receive  a 
{>ersonal  copy  of  their  comments,  an 
original  plus  nine  copies  must  be  filed. 
Comments  and  reply  comments  should 
be  sent  to  the  Office  of  the  Secretary, 
Federal  Communications  Commission, 
Washington,  DC  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center  (room  239)  of  the  Federal 
Communications  Commission,  1919  M 
Street  NW.,  Washington,  DC  20554. 

Regulatory  Flexibility  Act 

10.  As  required  by  section  603  of  the 
Regulatory  Flexibility  Act,  the  FCC  has 
prepared  the  following  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  expected  impact  of  these 
proposed  policies  and  rules  on  small 
entities: 

Reason  for  Action.  This  proceeding  is 
being  initiated  to  select  an  AM  radio 
stereophonic  equipment  standard,  as 
required  under  section  214  of  the 
Telecommunications  Authorization  Act 
of  1992. 

Objectives.  The  Commission’s  goal  is 
to  select  an  AM  stereophonic 
transmission  standard. 

Legal  basis.  Authority  for  this 
proposed  rule  making  is  contained  in 
section  4(i),  4())  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  154(j),  and 
303(r)  and  section  214  of  the 
Telecommvmications  Authorization  Act 
of  1992,  Public  Law  102-538  (1992). 

Reporting.  Recordkeeping  and  other 
Compliance  Requirements.  AM  stereo 
transmission  equipment  would  require 
type  acceptance  by  the  FCC  to 
demonstrate  compliance  with  the 
proposed  standard. 

Federal  Rules  that  Overlap,  Duplicate 
or  Conflict  with  Proposed  Rule.  None. 

Description,  Potential  Impact,  and 
Number  of  Small  Entities  Involved.  This 
action  is  expected  to  expand  the 
operation  of  AM  stereo  service  and  sales 
of  AM  stereo  receivers.  The  effect  of  this 
proposal  would  be  to  necessitate 
conversion  to  use  of  the  C-Quam 
transmission  system  by  approximately 
50  AM  stations  currently  using  the  K^n 
or  Harris  systems  in  order  to  continue 
to  provide  stereo  service. 

Any  Significant  Alternatives 
.Minimizing  the  Impact  on  Small  Entities 


Consistent  with  the  Stated  Objectives. 
None. 

Written  public  comments  are 
requested  on  the  IRFA.  These  comments 
must  be  filed  in  accordance  with  the 
same  filing  deadlines  as  comments  on 
the  rest  of  the  Notice,  but  they  must 
have  a  separate  and  distinct  heading 
designating  them  as  responses  to  the 
regulatory  flexibility  analysis.  The 
Secretary  shall  cause  a  copy  of  the 
Notice,  including  the  IFRA,  to  be  Sent  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  section  603(a)  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  No. 
96-354,  94  Stat.  1164,  50  U.S.C.  sections 
601  et  seq.  (1981)). 

List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting. 

Amendatory  Text 

Part  73  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  in  part  73 
continues  to  read: 

Authority:  47  U.S.C  154,  303. 

2.  Section  73.128  is  proposed  to  be 
amended  by  revising  paragraph  (a),  (b) 
introductory  text  and  adding  paragraph 
(c)  to  read  as  follows: 

§73.128  AM  stereophonic  broadcasting. 

(a)  An  AM  broadcast  station  may, 
without  specific  authority  from  the  FCC, 
transmit  stereophonic  programs  upon 
installation  of  type  accepted 
stereophonic  transmitting  equipment 
and  the  necessary  measuring  equipment 
to  determine  that  the  stereophonic 
transmissions  conform  to  the 
modulation  characteristics  specified  in 
paragraphs  (b)  and  (c)  of  this  section. 

(b)  The  following  limitations  on  the 
transmitted  wave  must  be  met  to  insure 
compliance  with  the  occupied 
bandwidth  limitations,  compatibility 
with  AM  receivers  using  envelop>e 
detectors,  and  any  applicable 
international  agreements  to  which  the 
FCC  is  a  party: 

•  •  «  «  • 

(c)  Effective  (insert  date  one  year  after 
enactment),  stereophonic  transmissions 
shall  conform  to  the  following 
additional  modulation  characteristics: 

(1)  The  audio  response  of  the  main 
(L-»^R)  channel  shall  conform  to  the 
requirements  of  the  ANSI/EIA-549- 
1988,  NSRC-1  AM  Preemphasis/ 


Deemphasis  and  Broadcast 
Transmission  Bandwidth  Specifications 
(NRSG-1). 

(2)  The  left  and  right  channel  audio 
signals  shall  conform  to  frequency 
response  limitations  dictated  by  ANSI/ 
ElA-549-1988. 

(3)  The  stereophonic  difference  (L-R) 
information  shall  be  transmitted  by 
varying  the  phase  of  the  carrier  in 
accordance  with  the  following 
relationship: 


*,.,an’(J5iy4:5i3L 

where; 

Mt)  s  audio  signal  left  channel, 

R(t)  =  audio  signal  right  channel, 
m  3  modulation  fector,  and 
nipeak  (Ut)  ■¥  R(t))  =  1  for  100%  amplitude 
modulation, 

nipeak  (Ut)  -*■  R(t])  =  1  for  100%  phase 
modulation, 

(4)  The  carrier  phase  shall  advance  in 
a  positive  direction  when  a  left  channel 
signal  causes  the  transmitter  envelope  to 
be  modulated  in  a  positive  direction. 
The  carrier  phase  ^all  likewise  retard 
(negative  phase  change)  when  a  right 
channel  signal  causes  the  transmitter 
envelope  to  be  modulated  in  a  positive 
direction.  The  phase  modulation  shall 
be  symmetrical  for  the  condition  of 
difference  (L-R)  channel  information 
sent  without  the  presence  of  envelope 
modulation. 

(5)  Maximum  angular  modulation, 
which  occurs  on  negative  peaks  of  the 
left  or  right  channel  with  no  signal 
present  on  the  opposite  channel  (Ut)  = 
-0.75,  R(t)  =  0,  or  R(t)  =  -0.75,  L|t)  =  0) 
shall  not  exceed  1.25  radians. 

(6)  A  peak  phase  modulation  of  *1 
-0.785  radians  under  the  condition  of 
difference  (L-R)  channel  modulation 
and  the  absence  of  envelope  (L-fR) 
modulation  and  pilot  signal  ^all 
represent  100%  modulatiim  of  the 
difference  channel. 

(7)  The  composite  signal  shall  contain 
a  pilot  tone  for  indication  of  the 
presence  of  stereophonic  information. 
The  pilot  tone  shall  consist  of  25  Hz 
tone,  with  1%  or  less  total  harmonic 
distortion  and  a  fiequency  tolerance  of 
-^/-O.l  Hz,  which  modulates  the  carrier 
phase  4/-0.05  radians  peak, 
corresponding  to  5%  1^  modulation 
when  no  other  modulation  is  present. 
The  injection  level  shall  be  5%.  with  a 
tolerance  of  ■♦•1,  -0%. 

(8)  The  composite  signal  shall  be 
described  by  the  following  expression: 
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C;*^(“dh^^^<«h)^  05sin50xf 
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where: 

A>the  unmodulated  carrier  voltage 
m^the  modulation  index 
Cn^the  magnitude  of  the  nth  term  of  the 
sumaign^ 


Qt^sthe  magnitude  of  the  nth  term  of  the 
difference  signal 

(Dtai=the  nth  order  angular  velocity  of  the 
sum  signal 


Q^i^the  nth  angular  velocity  of  the 
difierence  signal 

Obsthe  angular  velocity  oi  the  carrier 


=  the  angle  of  the  nth  order  term  =  tan’^ 


angle  of  the  nth  order  term  =tan'1 


Am. 


Am  and  Bm  are  the  n**  sine  and  cosine 
coefficients  of 

and  Bm.  are  the  n*  sine  and  cosine 
efficients  of 

Donna  R.  Searcy, 

Secreteay. 

[FR  Doc.  93-1294  IHled  1-19-93;  8:45  am] 
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47  CFR  Part  73 

[MM  Docks!  No.  92-313,  mi-6140] 

Radio  Broadcasting  Servloes;  Central, 
NM 

AGENCY:  Federal  Comiminications 
Commission. 

ACTION:  Proposed  nile. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Mel- 
Mike  Enterprises,  Inc.,  seeking  the 
substitution  of  Channel  237C1  for 
Channel  237C2  at  Central,  New  Mexico, 
and  die  modification  of  Station  KZTT’s 
construction  permit  to  specify  the 
hi^er  class  cmannel.  Channel  237C1 
can  be  allotted  to  Central  in  compliance 
with  the  Commission’s  minimum 
distance  separation  requirements  with  a 
site  restriction  of  18.6  kilometers  (11.6 
miles)  northwest  to  accommodate 
petitioner’s  desired  transmitter  site  and 
avoid  short-spadngs  to  Station  KKRK, 


Channel  237 A.  Douglas,  Arizona,  and 
Station  KLAQ,  Channel  236C.  El  Paso, 
Texas,  at  coordinates  North  Latitude  32- 
52-15  and  West  Longitude  108-18-57. 
Mexican  concurrence  in  the  allotment  is 
required  since  Central  is  located  within 
320  kilom^ers  (196  miles)  of  the  U.S.- 
Mexican  border. 

DATES:  Comments  must  he  filed  on  or 
before  Mardi  5, 1993,  and  reply 
comments  on  or  before  March  22, 1993. 
ADDRESSES:  Federal  Commimications 
Commission,  Washington,  DC  20554.  In 
addition  to  fifing  comments  with  the 
POC,  interested  parties  should  serve  the 
petitioneT,  or  its  counsel  or  consultant, 
as  follows:  Richard  F.  Swift,  Esq., 
Tiemey  &  Swift,  1200  Eighteenth  Street 
NW.,  suite  210,  Washington,  DC  20036 
(Counsel  to  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Leshe  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Imposed  Rule  Making,  MM  Docket  No. 
92-313,  adopted  December  17, 1992, 
and  released  January  13, 1993.  The  fiill 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Dockets  Branch  (room  230),  1919  M 
Street  NW.,  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  piuchased  from  the  Commission’s 


copy  contractor.  Downtown  Copy 
Center,  (202)  452-1422, 1990  M  Street 
NW.,  suite  640,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibihty  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubfic  should  note 
that  firom  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commissicm  proce^ings,  sudi  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte 
contracts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Midiael  C  Ruger, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

IFR  Doc.  93-1290  Filed  1-19-93;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  92-314,  RM-8142] 

Radio  Broadcasting  Services;  Oliver, 

PA 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  James 
J.  Humes  d/b/a  Humes  Broadcasters 
seeking  the  substitution  of  Channel 
235B1  for  Channel  Z35A  at  Oliver, 
Pennsylvania,  and  the  modification  of 
Station  WXAK’s  construction  permit  to 
specify  operation  on  the  higher  class 
channel.  Channel  235B1  can  be  allotted 
to  Oliver  in  compliance  with  the 
Commission’s  minimum  distance 
separation  requirements  with  a  site 
restriction  of  12.6  kilometers  (7.8  miles) 
east  to  accommodate  petitioner’s 
desired  transmitter  site,  at  coordinates 
North  Latitude  39-55-15  and  West 
Longitude  79-34-12.  Canadian 
concurrence  is  required  since  Oliver  is 
located  within  320  kilometers  (200 
miles)  of  the  U.S. — Canadian  border. 
DATES:  Comments  must  be  filed  on  or 
before  March  5, 1993,  and  reply 
comments  on  or  before  March  22, 1993. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 

In  addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Thomas  W.  Fletcher,  Esq., 
9825  Laurel  Street,  Fairfax,  Virginia 
22031  (Counsel  to  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
92-314,  adopted  December  17, 1992, 
and  released  January  13,1992.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Dockets  Branch  (room  230),  1919  M 
Street  NW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  firom  the  Commission’s 
copy  contractor.  Downtown  Copy 
Center,  (202)  452-1422, 1990  M  Street 
NW.,  suite  640,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  firom  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 


Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Federal  Commimications  Commission. 
Michael  C.  Ruger, 

Chief,  Allocations  Branch,  Policy  and  Buies 
Division,  Mass  Media  Bureau. 

(FR  Doc.  93-1289  Filed  1-19-93;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  92-312,  RM-3137] 

Radio  Broadcasting  Services;  Valhalla, 
ND 

AGENCY:  Federal  Commimications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  field  by  Roger 
A.  and  Kathryn  Ann  Anderson  seeldng 
the  allotment  of  Channel  294C2  to 
Walhalla,  North  Dakota,  as  the 
community’s  first  local  FM  service. 
Channel  294C2  can  be  allotted  to 
Walhalla  in  compliance  with  the 
Commission’s  minimvun  distance 
separation  requirements  with  a  site 
restriction  of  16.3  kilometers  10.1  miles) 
west  to  avoid  short-spadngs  to 
Channels  292C  and  296C,  Winnipeg, 
Manitoba,  and  Channel  294C,  Kenora, 
Ontario,  Canada,  at  coordinates  North 
Latitude  48-55-23  and  West  Longitude 
98-03-11.  Canadian  concurrence  will 
be  requested  for  this  allotment. 

DATES:  Comments  must  be  filed  on  or 
before  March  5, 1993,  and  reply 
comments  on  or  before  March  22, 1993. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Roger  A.  and  Kathryn  Ann 
Anderson,  1113  Sunflower  Lane,  Route 
#1,  Hazen,  North  Dakota  58545 
(Petitioners). 

FOR  FURTHER  INFORMATION  CONTACT. 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Imposed  Rule  Making,  MM  Docket  No. 
92-312,  adopted  December  17, 1992, 
released  January  13, 1993.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 


normal  business  hovus  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  fi'om  the  Commission’s 
copy  contractor.  Downtown  Copy 
Center,  (202)  452-1422, 1990  M  Street, 
NW.,  suite  640,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not' apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedmes  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Michael  C.  Ruger, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

IFR  Doc.  93-1291  Filed  1-19-93;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 
[Docket  No.  93-02;  Notice  01] 

RIN  2127-AD48 

Federal  Motor  Vehicle  Safety 
Standards;  Compressed  Natural  Gas 
Fuel  System  and  Fuel  Tank  Integrity 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). _ 

SUMMARY:  On  October  12, 1990,  NHTSA 
published  an  advance  notice  of 
proposed  rulemaking  concerning  the 
possibility  of  proposing  special  mel 
integrity  requirements  for  vehicles  using 
compressed  natural  gas  (CNG)  and 
liquefied  petrolexun  gas  (LPG).  Today’s 
notice  proposes  to  establish  a  new 
Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  specifying  performance 
requirements  for  CNG  fuel  tanks  and 
vefidcles  using  CNG  as  a  fuel.  The 
proposed  standard  is  based  on  the 
FMVSS  301,  with  additional 
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requirements  that  apply  to  the  fuel  tank 
alone.  In  addition  to  requesting 
comments  on  the  proposed  standard, 
NHTSA  is  requesting  comment  on 
whether  vehicles  using  LPG  as  a  fuel 
should  be  subject  to  similar 
requirements.  Finally,  NHTSA  is 
requesting  comment  on  whether  it 
should  make  the  proposed  requirements 
for  CNG  vehicles  applicable  to  all 
vehicles  designed  to  be  powered  by  a 
gaseous  fuel,  such  as  liquefied  natiual 
gas  or  hydrogen. 

DATES:  Comments  on  this  notice  must  be 
received  by  the  agency  no  later  than 
March  22, 1993. 

Proposed  effective  date:  If  adopted, 
the  amendments  to  the  Code  of  Federal 
Regulaticms  would  become  effective  30 
days  after  publication  of  the  final  rule. 

Under  those  amendments,  CNG  tanks 
memufactured  on  or  after  September  1, 
1994  would  be  reqiiired  to  comply  and 
CNG  vehicles  manufactured  on  or  after 
September  1, 1994  would  be  required  to 
comply. 

ADDRESSES:  Comments  on  this  notice 
should  refer  to  the  above  docket  and 
notice  number  and  be  submitted  to: 
Docket  Section,  National  Highway 
Traffic  Safety  Administration,  room 
5109, 400  Seventh  Street,  SW., 
Washington,  DC  20590.  Telephone: 

(202)  366-5267.  Docket  hours  are  9:30 
a.m.  to  4  p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gary  R.  Woodford,  NRM-01.01,  Special 
Projects  Staff,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590 
(202-366-4804). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Standard  No.  301 

FMVSS  No.  301,  Fuel  System 
Integrity,  specifies  performance 
requirements  for  vehicles  that  use  fuel 
with  a  boiling  point  above  32  degrees 
Fahrenheit.  The  purpose  of  the  standard 
is  to  reduce  deaths  and  injiuies  fiom 
fires  that  result  from  fuel  spillage  during 
and  after  motor  vehicle  crashes.  The 
standard  applies  to  passenger  cars, 
m\iltipurpose  passenger  vehicles 
(MPV’s),  trucks,  and  buses  with  a  gross 
vehicle  weight  rating  (GVWR)  of  10,000 
poimds  or  less,  and  to  school  buses. 
However,  since  CNG  and  LPG  have  a 
boiling  point  below  32  degrees,  vehicles 
manuractiusd  to  use  only  CNG  or  LPG 
as  a  fuel  are  not  subject  to  Standard  301. 

Standard  301  limits  the  amount  of 
fuel  spillage  from  the  vehicle  during 
and  after  a  barrier  crash  test  and  (mccept 
for  large  school  buses,  Le.,  those  over 
10,000  pounds  GVWR)  a  static  rollover 


test.  Large  school  buses  are  impacted  by 
a  moving  contoiired  barrier  at  any  point 
and  angle. 

Fuel  spilh^e  must  not  exceed  the 
following  limits.  In  the  fixed  or  moving 
barrier  tests,  from  the  vehicle’s  impact 
with  the  barrier  vmtil  the  vehicle  has 
ceased  motion,  spillage  must  not  exceed 
one  oimce;  for  the  five  minute  period 
after  the  vehicle  ceases  motion,  spillage 
must  not  exceed  five  ounces;  and  for  ffie 
following  25-minute  period,  spillage 
during  any  one-minute  interval  must 
not  exceed  one  ounce.  In  the  static 
rollover  test,  friel  spillage  from  the  onset 
of  rotational  motion  cannot  exceed  five 
ounces  for  the  first  five  minutes  of 
testing  at  each  successive  90  degree 
increment.  For  the  remaining  testing 
period,  at  each  increment  of  90  degrees, 
fuel  spillage  cannot  exceed  one  oimce 
during  any  one-minute  interval. 

B.  Characteristics  of  CNG  and  LPG 

Natural  gas  is  a  vapor  at  standard 
temperature  and  pressure,  0  degrees 
Celsius  and  101.4  kiloPascals  (&a)  (32 
degrees  Fahrenheit  and  14.7  pounds  per 
square  inch  (PSI)),  and  is  lighter  than 
air.  When  used  as  a  motor  ffiel,  natural 
gas  is  typically  stored  on-board  a 
vehicle  in  cylindrical  tanks  at  a  pressure 
of  approximately  20,684  kPa  gauge 
pressure  (3,000  pounds  per  square  inch 
gauge,  psig).  Natural  gas  is  kept  in  this 
compress^  state  to  increase  the  amount 
that  can  be  stored  on-board  the  vehicle, 
thus  increasing  the  vehicle’s  driving 
range.  Currently,  there  are  about  30,000 
CNG  vehicles  operating  in  the  United 
States. 

Liquefied  petroleum  gas  (LPG)  is  a 
vapor  at  standard  temperature  and 
pressme  but  is  heavier  than  air.  When 
used  as  a  motor  fuel,  LPG  is  also  stored 
on-board  a  vehicle  in  cylindrical  tanks. 
Unlike  CNG,  however,  LPG  is  stored  at 
a  relatively  low  gauge  pressure  of  1,724 
Kpa  (250  psig).  At  that  pressure,  LPG 
exists  as  liquid.  Because  of  LPG’s  lower 
storage  pressure  on-board  vehicles,  as 
compared  to  that  of  CNG,  LPG  presents 
a  lower  potential  safety  risk  due  to 
explosion.  Indeed,  LPG  has  been  used  as 
a  motor  fuel  for  over  60  years  and  has 
raised  few  safety  problems.  Currently, 
there  are  approximately  300,000  LPG 
vehicles  operating  in  the  United  States. 

C.  Alternative  Motor  Fuels 

Alternative  fuel  vehicles  have  not 
been  numerous  to  date.  However,  recent 
Federal  legislation,  as  well  as  the  need 
to  meet  environmental  and  energy 
security  goals,  will  lead  to  increased 
production  and  use  of  those  vehicles. 


The  Clean  Air  Act  Amendments  of 
1990,  which  established  Clean  Fuel 
Requirements,  should  encourage  the 
furffier  use  of  CNG.  These  amendments 
treat  fuel  type  and  content,  along  with 
vehicle  te<^ology,  as  a  potently  source 
of  emission  reductions.  'The  Clean  Air 
Act  Amendments  call  for  many 
programs  including  the  Clean-Fueled 
Fleets  Program  whidi  applies  to  some 
business,  utility  and  government  fleets 
and  requires  a  specified  percentage  of 
vehicles  purchased  for  the  fleets  to  meet 
lower  emission  standards  than  those 
applicable  to  conventional  vehicles. 
TTiis  program  alone  is  expected  to 
substantially  increase  the  number  of 
low-polluting  vehicle/fuel  combinations 
in  use.  Similarly,  the  Urban  Buses 
Program  and  the  California  Pilot 
Program,  both  designed  to  encourage 
production  of  clean  fuels  and  vehicles, 
are  expected  to  significantly  increase 
the  number  of  vehicles  designed  to  use 
alternative  motor  fuels. 


Undw  the  Alternative  Motor  Fuels 
Act  of  1988,  the  Department  of  Energy 
is  conducting  demonstration  programs 
to  encourage  use  of  alternative  motor 
fuels.  The  ^temative  fuels  include 
natural  gas,  methanol,  and  ethanol.  The 
Federal  Transit  Administration  (FTA)  of 
the  Department  of  Transportation  is  also 
encouraging  the  use  of  alternative  fuels 
by  local  transit  authorities. 

The  Alternative  Motor  Fuels  Act 
further  encourages  the  use  of  alternative 
fuels  by  specifying  that  any  new 
passenger  automobile  which  meets  the 
applicable  range  of  operation  criteria,  as 
well  as  the  other  criteria  in  the 
Alternative  Motor  Fuels  Act,  will  have 
its  fuel  economy  calculated  according  to 
a  special  mileage  enhancing  procedure. 
By  facilitating  a  manufacturer’s 
compliance  with  applicable  Corporate 
Average  Fuel  Economy  Standards,  that 
Act  thus  encourages  the  production  of 
dual  energy  passenger  automobiles. 

The  range  of  operation  criteria  was 
established  by  NHTSA  in  a  final  rule 
establishing  minimum  driving  range 
criteria  for  dual  energy  passenger 
automobiles  (April  26, 1990;  55  FR 
17611).  Dual  energy  passenger 
automobiles  are  those  capable  of 
operating  on  an  ahemative  fuel  as  well 
as  on  gasoline  or  diesel  fuel.  The 
minimum  driving  range  for  dual  energy 
passenger  automc^iles  operating  on 
alcohol  and  petroleum  fuel  is  200  miles; 
the  one  for  dual  rniergy  passenger 
automobiles  operating  on  natural  gas 
and  petroleum  fuel  is  100  miles. 


2.  Alternative  Motor  Fuels  Act 
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3.  Energy  Policy  Act  of  1992 

While  the  agency  was  formulating  this 
rulemaking,  Congress  macted  the 
Energy  Policy  Act  of  1992.  A  provision 
in  the  Act  states  that  the  Secretary  of 
Transportation  shall  within  3  years  after 
enactment  promulgate  rules  setting  forth 
safety  standards  in  accordance  with  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  of  1966  applicable  to  all 
conversions,  (section  507(o)(2)(B)) 

NHTSA  believes  that  by  proposing  to 
establish  a  new  safety  standard 
specifying  performance  requirements  for 
Q4G  foel  tanks  and  soliciting  comment 
about  vehicles  powered  by  other 
alternative  fuels,  the  agency  is  acting  to 
satisfy  the  Congressional  mandate  in 
§  507  with  respect  to  the  conversion  of 
new  vehicles.  The  agency  notes  that  it 
may  be  necessary  to  conduct  additional 
rulemaking  to  satisfy  the  Congressional 
mandate  related  to  the  conversion  of  in- 
use  vehicles  to  alternative  fuel  vehicles. 

D.  Advance  Notice  of  Proposed 
Rulemaking 

Due  to  its  expectation  about 
increasing  numbers  of  vehicles  using 
gaseous  fuels  and  its  concerns  about  the 
safety  of  these  vehicles,  NHTSA 
published  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  on  the 
fuel  system  integrity  of  vehicles  \ising 
CNG  and  LPG  (55  FR  41561,  October  12. 
1990).  NHTSA  requested  comments  on 
whether  die  agency  should  establish  a 
safety  performance  standard  for  the  fuel 
system  integrity  of  vehicles  using  CNG 
or  LPG  as  a  motor  fuel. 

In  the  ANPRM,  NHTSA  stated  that  the 
potential  safety  problems  concerning 
fuel  system  integrity  of  vehicles  using 
CNG  or  LPG  as  a  motor  fuel  could  be 
divided  into  three  categories.  The 
categories  were  (1)  crash  integrity  of 
vehicle  fuel  systems;  (2)  integrity  of  fuel 
storage  containers;  and  (3)  pressure 
relief  . for  storage  containers. 

NHTSA  received  28  written 
comments  on  the  ANPRM  from  a  variety 
of  groups.  Fourteen  commenters  either 
expressed  general  support  for  a  Federal 
motor  vehicle  safety  standard  specifying 
fuel  system  integrity  requirements  for 
CNG  vehicles,  or  recommended  specific 
approaches  to  regulating  the  safety  of 
these  vehicles.  For  example,  the 
Insurance  Institute  for  Highway  Safety 
(IIHS)  recommended  that  NHTSA 
establish  a  safety  standard  with  a  level 
of  performance  comparable  to  that  of  the 
current  Standard  No.  301. 

Other  commenters  opposed  such 
requirements.  One  of  these  commmiters. 
the  Motor  V^cle  Manufacturers 
Association  (MVMA),  asserted  that  there 
was  no  clearly  establi^ed  safety  need 


and  stated  that  any  NHTSA  rulemaking 
was  premature. 

Below,  NHTSA  discusses  general 
comments  in  the  three  major  areas. 
Comromts  relating  to  spedftc  aspects  of 
the  ANPRM  are  di^ussed  in  the  next 
section  of  this  preamble,  entitled 
"Agency  ProposaL” 

1.  Crash  Int^;rity — ^Vehicle  Fuel 
Systems 

Given  that  CNG  is  stored  in  a  vehicle 
under  relatively  high  pressure,  NHTSA 
stated  its  concern  in  the  ANPRM  about 
the  potential  for  fiiel  leakage  and 
catastrophic  fire  or  explosion  in  a  crash. 
NHTSA  further  stated  that  the  location 
and  safe  performance  of  fuel  lines  and 
fittings,  mel  components,  fuel  storage 
cylinders,  and  the  mounting  hardware 
for  these  components  should  be  such 
that  the  fuel  leakage  is  minimized 
during  and  aft^  a  crash. 

In  the  ANPRM,  NHTSA  discussed 
three  options  to  assure  a  minimum  level 
of  safety  performance  in  a  crash.  The 
first  option  was  a  performance  standard 
comparable  to  the  current  Standard  No. 
301.  The  second  option  was  a  standard 
consisting  of  selected  portions  of  the 
National  Fire  Protection  Association’s 
(NFPA)  Standard  for  Compressed 
Natural  Gas  (CNG)  Vehicular  Fuel 
Systems,  1988  edition  (NFPA  52).  NFPA 
52  is  a  voluntary  industry  guideline  and 
contains  sections  concerning  engine  fuel 
systems  for  vehicles.  The  third  option 
was  a  standard  consisting  of  selected 
portions  of  the  American  Gas 
Association  (AGA)  Laboratories’s 
Requirements  for  Natural  Gas  Vehicle 
(CNG)  Conversion  Kits,  No.  1-85, 

August  20, 1985.  The  AGA  requirements 
apply  to  on-bo6ud  CNG  equipment 
designed  to  operate  a  di;al  fuel  gasoline/ 
CNG  vehicle  or  dedicated  CNG  vehicle 
and  form  the  basis  for  an  AGA  program 
to  certify  natural  gas  vehicle  conversion 
systems.  Under  this  option,  NHTSA 
would  use  the  portions  of  the  AGA 
requirements  relevant  to  the  safe 
performance,  location,  and  securement 
of  fuel  system  components  and  storage 
cylinders. 

Six  commenters  supported  a  standard 
similar  to  Standard  No.  301.  In  addition, 
the  MVMA,  (^,  Ford,  and  Chrysler 
stated  that  if  NHTSA  decided  to  regulate 
CNG  fuel  system  integrity,  they  would 
prefer  a  standard  similar  to  Standard 
No.  301.  Navistar,  GM,  and  Ford  stated 
that  the  NFPA  52  and  AGA  1-85 
standards,  while  appropriate  as  design 
guidelines,  are  not  appropriate  for 
regulatory  requirements.  These 
commuters  asserted  that  the  NFPA  and 
AGA  standards  are  too  design-restrictive 
and  n<rt  structured  to  provide  crash 
integrity.  Other  commwiters,  such  as 


Flexible  Corporatian  and  CNG 
Pittdnir^,  suggested  that  NHTSA  adopt 
standard  basM  on  both  Standard  No. 

301  and  NFPA  52.  These  conunenters 
suggest  that  the  design-oriented 
specifications  of  NFPA  52  address  many 
safety  concerns  and  have  been  used  as 
an  engineering  guideline  for  the 
devel^ment  of  many  existing  CNG 
vehicles.  Althou^  they  believe  the 
NFPA  standard  would  be  supplemented 
with  cra^  test  requirements  resembling 
Standard  No.  301,  these  commenters 
suggest  that  the  adoption  of  NFPA  52 
would  provide  consistency  and  alleviate 
confusion  for  existing  QIG  vehicle 
manufacturers.  Three  commenters 
(NFPA,  Ocean  Phoenix,  and  Coahoma 
Gas)  stated  that  NHTSA  should  adopt 
only  NFPA  52  reqriirements.  NFPA 
strongly  believes  that  the  NFPA  52 
requirements  completely  address  the 
safety  concerns  associate  with  CNG 
systems.  These  commenters  also  noted 
that  adoption  of  the  existing  NFPA  52 
would  promote  consistency,  as  well  as 
minimize  leadtimes  and  compliance 
costs  for  manufacturers. 

2.  Integrity— CNG  Fuel  Tank 

In  the  ANPRM,  NHTSA  stated  that 
additional  performance  requiremwts 
may  be  appropriate  for  the  fuel  storage 
contauier,  or  tank.  CNG  is  stored  on¬ 
board  a  vehicle  in  cylindrical  containers 
at  between  approxiiiMtely  16,547  kPa 
and  24321  If  a  gauge  pressure  (2,400 
and  3,600  psig).  The  fiiel  is  stored  in 
this  compressed  state  so  that  there  is 
sufficient  fiiel  capacity  to  achieve  a 
vehicle  driving  range  comparable  to  that 
achievable  vrith  conventional  fuels.  This 
relatively  high  storage  pressure  for  CNG 
could  greatly  increase  ffie  magnitude  of 
any  fii^  however,  because  such  hi^ 
pressure  would  increase  the  force  with 
which  die  stmed  energy  in  the  fuel  tank 
was  forced  (through  a  rupture)  onto  any 
fire  resulting  fitun  a  crash.  Thus,  the 
agency  stated  in  the  ANPRM  its 
tentative  belief  that  the  integrity  of  the 
storage  tanks  is  critical  for  vehicle 
safety. 

NHTSA  also  discussed  options  in  the 
ANPRM  for  ensuring  that  containers 
used  to  store  CNG  as  a  motcnr  fuel  have 
a  minimum  level  of  strength  and 
durability.  NHTSA  suggested  that  the 
CNG  storage  container  strength  and 
durability  requirements  could  be  based 
on  standwds  which  the  Department  of 
Transportation’s  Research  and  Special 
Programs  Administration  (RSPA)  has 
established  for  cylinders  used  to 
tran^iort  hazardous  materials. 

Commenters  suppmted  having 
container  requirements.  Five 
commenters  (CGA,  SO,  CNG  Cylinder. 
nHS,  and  Fleidble)  recommended  that 


5326 


Federal  Register  /  Vol.  58,  No.  12  /  Thursday,  January  21,  1993  /  Proposed  Rules 


NHTSA  adopt  the  current  RSPA 
regulations.  Three  othw  commenters 
(NFPA,  Ocean  Phoenix,  and  CNG 
Pittsburgh)  commented  favorably  on  the 
RSPA  regulations,  as  well  as  voluntary 
standards  of  various  organizations. 

3.  Pressure  Relief— Fuel  Storage  Tank 

As  discussed  above,  CNG  is  stored  on¬ 
board  a  vehicle  in  cylindiical 
containers,  or  tanks,  at  a  relatively  high 
pressure  of  about  20,684  kPa  gauge 
pressure  (3000  psig).  In  the  event  of  a 
fire  resulting  from  a  crash,  the 
temperature  of  the  tank  and  its  contents 
could  increase,  causing  a  corresponding 
increase  in  pressure.  In  such  a  case,  the 
pressure  within  the  tank  could  cause  it 
to  burst:  high  temperatures  could  also 
weaken  the  tank  to  the  point  of  rupture. 

In  light  of  these  concerns,  NHTsA 
stated  in  the  ANPRM  that  Q^G  storage 
tanks  should  have  a  means  of  pressure 
relief.  The  pressure  relief  system  would 
allow  venting  of  the  tank  contents  at  a 
controlled  rate  and  thus  would 
signihcantly  reduce^e  possibility  of 
the  tank  bursting  and  explosively 
releasing  its  contents.  In  the  ANPRM, 
NHTSA  also  stated  that  pressure  relief 
may  be  needed  to  prevent  overfill 
during  refueling  operations. 

Current  RSPA  regulations  (49  dTR 
173.34(d))  require  cylinders  used  to 
transport  CNG  to  have  a  pressure  relief 
device  capable  nf  preventing  rupture  of 
a  fully-charged  cylinder  under  fire 
conditions.  As  these  requirements  are 
specifically  designed  for  a  fully-charged 
cylinder,  however,  they  may  not  be 
adequate  for  ensuring  the  safe 
performance  of  a  partially  charged 
cylinder  which  may  require  more  time 
for  the  pressure  of  its  contents  to 
increase  sufficiently  to  activate  the 
pressure  relief  device.  If  a  partially- 
charged  cylinder  is  exposed  to  heat 
during  this  time,  the  cylinder  could 
weaken  and  fail  before  the  relief  device 
is  activated.  In  the  ANPRM,  NHTSA 
requested  information  on  whether  CNG 
cylinders  used  in  motor  fuel 
applications  should  be  equipped  with  a 
pressure  relief  system  capable  of 
preventing  cylinder  rupture,  under  fire 
conditions,  at  all  fill  levels. 

Eleven  commenters  addressed  the 
issue  of  pressme  relief.  Seven 
commenters  supported  NHTSA ’s 
establishing  requirements  for  pressure 
relief.  NGVC  advocated  use  of  its 
industry  working  group’s  standard  for 
CNG  fuel  storage  containers,  instead  of 
a  NHTSA  safety  standard.  Three 
commenters  opposed  pressure  relief 
requirements.  One  of  ffiese  commenters. 
Ford,  added  that  NHTSA  should 
consider  performance-oriented 
requirements  if  the  agency  considers 


pressure  relief  requirements  to  be 
essential. 

II.  Agency  Proposal 

After  considering  the  comments  on 
the  ANPRM,  NHTSA  has  decided  to 
propose  a  rule  to  address  the  fuel 
system  integrity  of  vehicles  using  CNG. 
NHTSA  does  not  agree  vinth  the 
commenters  who  asserted  that  there  is 
no  safety  need  for  the  rulemaking  or  that 
the  rulemaking  is  premature.  Since  only 
about  30,000  ^G  vehicles  currently 
operate  in  the  United  States,  NHTSA 
would  not  expect  there  to  be  extensive 
crash  data.  As  explained  above, 
however,  the  number  of  CNG  vehicles  is 
expected  to  increase  substantially  in  the 
future. 

Given  the  safety  concerns  associated 
with  CNG  fueled  vehicles,  the  agency 
tentatively  concludes  that  appropriate 
safety  requirements  should  be  issued 
before  the  increase  in  those  vehicles 
occurs.  NHTSA  has  tentatively 
concluded  that  the  high  pressure  at 
which  CNG  is  stored  on-board  a  vehicle 
makes  it  necessary  to  assure  the  safety 
of  those  vehicles  through  a  fuel  system 
integrity  standard. 

CNG  cylinders  can  present  a 
significant  risk  to  motor  vehicle  safety 
b^use  they  contain  highly  flammable 
fuels  which  are  stored  under  high 
pressure.  Due  to  the  pressure,  the 
cylinders  are  continuously  operated  at 
very  high  levels  of  stress.  Potential 
safety  problems  from  these  conditions 
can  be  addressed  by  specifying  the 
materials  used,  controlling  the  design, 
or  setting  performance  requirements  for 
the  cylinders.  These  requirements  are 
derived  while  considering  factors  such 
as  embrittlement,  corrosion,  stress 
corrosion  cracking,  corrosion  fatigue, 
general  fatigue,  and  mechanical  damage. 
These  factors  can  degrade  the  cylinders 
throughout  their  service  life.  Because 
these  factors  are  time  dependent, 
performance  tests  which  are  conducted 
when  the  cylinders  are  first 
manufactured  may  not  detect  problems 
with  the  cylinders  that  could  occur  ten 
to  fifteen  years  into  their  life.  The 
agency  strongly  encourages 
manufacturers  of  these  cylinders  to 
consider  these  time  dependent 
degradation  factors  in  their  design. 
NHTSA  cannot  require  that  the 
cylinders  be  subject  to  periodic 
inspection  during  their  life,  since  the 
agency’s  authority  to  regulate  these 
vehicles  is  limited  to  their  initial 
manufacture.  However,  the  agency  urges 
that  the  cylinders  be  designed  to  resist 
these  degradation  factors  for  their  entire 
service  life,  so  that  at  the  end  of  the 
cylinder  service  life,  adequate  margin  of 
safety  on  burst  strength  is  provided. 


After  considering  the  ANPRM 
comments,  NHTSA  has  decided  to  base 
the  proposed  requirements  on  Standard 
301  because  the  agency  has  tentatively 
concluded  that  these  requirements 
would  effectively  limit  fuel  leakage 
during  crashes  and  post-crash  fires. 
Further,  IIHS  commented  on  the 
ANPRM  that  manufacturers  currently 
have  the  facilities,  technology,  and 
expertise  to  comply  with  a  ^G  vehicle 
safety  standard  based  on  Standard  301. 
NHTSA  tentatively  agrees  with  that 
assessment. 

NHTSA  has  tentatively  concluded 
that  the  proposed  rule  would'provide 
passengers  of  CNG  vehicles  a  level  of 
safety  comparable  to  that  provided 
passengers  of  vehicles  fueled  by 
gasoline  or  diesel  fuel.  NHTSA  does  not 
believe  that  this  proposed  rule  would 
slow  the  development  and  marketing  of 
CNG  vehicles.  To  the  contrary,  it  would, 
if  adopted  as  a  final  rule,  increase 
consumer  confidence  concerning  safe 
performance  of  the  fuel  systems  in  CNG 
vehicles. 

NHTSA  believes  that  this  proposed 
rule  is  consistent  with  the  provisions  in 
the  Clean  Air  Act  Amendments  of  1990. 
Section  247(e)  of  the  Clean  Air  Act 
states  that  DOT  ‘‘shall,  if  necessary, 
promulgate  rules  under  applicable 
motor  vehicle  laws  regarding  the  safety 
of  vehicles  converted  from  existing  and 
new  vehicles  to  clean-fuel  vehicles.”  In 
addition,  section  250  of  the  Clean  Air 
Act  states  that  DOT  ‘‘shall,  in 
accordance  with  the  [National  Traffic 
and  Motor  Vehicle  Safety  Act  of  1966], 
promulgate  applicable  regulations 
regarding  the  safety  and  use  of  fuel 
storage  cylinders  and  fuel  systems, 
including  appropriate  testing  and 
retesting,  in  conversions  of  motor 
vehicles.” 

NHTSA  discusses  below  the  details  of 
the  proposed  standard,  and  in 
particular,  the  ways  in  which  it  differs 
firom  current  Standard  301. 

A.  Summary  of  Proposed  Rule 

NHTSA  is  proposing  a  standard 
which  would  apply  to  both  motor 
vehicles  and  items  of  motor  vehicle 
equipment. 

As  a  “vehicle”  standard,  it  would 
specify  fuel  leakage  limitations  for 
school  buses  and  for  vehicles  10,000 
pounds  or  less  GVWR  using  CNG  as 
motor  fuel.  It  would  also  require 
vehicles,  regardless  of  GVWR,  that  are 
manufactured  with  a  CNG  fuel  tank  to 
be  equipped  with  a  tank  that  meets 
propos^  specifications  for  tank 
integrity.  Since  CNG  is  a  vapor  and  not 
a  liquid,  the  fuel  leakage  limitations  for 
the  vehicle  standard  would  be  stated  in 
terms  of  fuel  pressure  drop.  Fuel 
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pressure  would  be  measured  during  end 
nfbe?  e  barrier  crash  test,  as  liquid 
leakage  is  measured  in  Standmd  301. 

The  proposed  amormt  of  permiseibie 
fuel  pressure  drop  is  based  on  the 
volume  of  leaked  C34G  that  is  equivalent 
in  energy  cmtont  to  the  amount  of 
gasoline  leakage  permitted  by  Standard 
301.  NHTSA  is  pn^xising  to  use  the 
energy  aqmValeDoe  of  gasoline,  instead 
of  diesel  or  any  other  301  fuel,  because 
gasoline  is  the  most  common  motor  fuel. 
The  tanks  would  be  tested  full,  using 
nitrogen  as  the  test  gas.  As  discussed  in 
more  detail  below,  NHTSA  has 
tentatively  ooncludad  that  nitrogen  is 
safer  than  CNG  as  a  test  sidjstance,  but 
sufficieDtly  similaf  to  CNG  in  important 
respeds. 

As  an  “eqtupment”  standard,  the  new 
standard  would  apedfy  performaiice 
requirements  for  CNG  hiel  tanks 
manufactured  for  motor  vehicles, 
including  afiermaricet  tanks.  The 
standard  %vould  define  "CNG  fuel  tank" 
as  any  container  designed  to  store  CNG 
as  motor  fuel  on-board  a  motor  vehicla. 

The  {»oposed  equipment  perfoimmice 
requireinaots  are  twofold.  First,  they 
regulate  the  strength  mid  durability  of 
the  CNG  fuel  "tank,^’  or  container,  by 
specifying  limits  on  tank  leakage  and 
defor^tion  in  a  pressure  cycling  ted 
and  a  praesure  biurst  test.  The  pressure 
cycling  test  is  intended  to  ensure  that 
the  tank  is  capable  of  sustaining  the 
cyclic  loads  imposed  cm  it  by  refueling. 
T^  burst  test  is  intended  to  ensure  that 
the  tank,  or  ccmtainer,  is  capable  of 
opwating  at  the  pressures  for  which  it 
was  designed,  with  some  margin  of 
safety. 

Second,  the  equipment  requirements 
would  regulate  how  the  tank  may 
"vent,"  Le..  expel,  its  cmntents  under 
spedfiad  {xtodltions  of  elevated 
temperature  and  pressure.  The  notice 
proposes  that,  when  sublectod  to  a 
controlled  bonfire  test,  the  tank  must 
vent  its  contents  throu^  a  pressure 
relief  device.  NHTSA  tentatively 
concludes  that  the  requirement  would 
help  reduce  the  possibility  that  the  tank 
may  explode  during  refueling,  or  when 
exposed  to  fire  in  a  crash. 

B.  Vehicle  Requirements 

1.  Applicability  of  the  Proposed  Vehicle 
Requirements 

The  vebkde  requirements  would 
apply  to  vehicles  manufactured  to 
operate  cm  CNG  only  ("dedicated"  CNG 
vehicles),  and  to  vehicles  manufactured 
to  operate  on  CNG  and  gasoline  or 
die^  fuel  {"duid-fual"  CNG  vehicles). 

GVWR.  The  limits  on  fuel  leakage 
would  apply  to  paesengw  cars,  and  to 
multipurpose  passenger  vehicles. 


tiudcs,  end  buses  with  a  GVWR  of 
10,<K)0  pounds  or  less.  They  would  also 
apply  to  school  buses,  regardless  of  thsir 
GVy^  These  vehicles  are  the  same 
vehtde  types  currently  oovoed  by 
Standard  301. 

NHTSA  has  tentstively  condudsd 
that  it  would  be  inappropriate  to  apply 
the  fuel  leakage  limits  to  CNG  vahtoles, 
other  then  st±ml  buses,  that  have  a 
GVWR  greater  than  10,000  pounds.  The 
fuel  Jeakage  limits  are  measured  in  a 
bamer  crash  test  Except  lor  sdrool 
buses,  v^kles  with  a  GVWR  of  mcue 
than  10/XX)  pounds  using  gasoline  or 
diesel  are  not  subject  to  the 
requiremeats  of  Standard  301.  Furtbw. 
NHTSA  does  not  currmtly  requiee  any 
banrierczftsii  tests  of  vdiicles  ovm 
10,000  pounds  in  any  safety  standard. 

NHT^  notes  that  TransportCanada's 
CNG  fiiel  system  integrity  standard 
includes  all  motor  vehicles  with  a 
GVWR  over  10,000  pounds.  NHTSA 
further  notes  that  some  commenters 
stated  they  briieve  that,  in  the  near 
future,  CNG  will  primarily  be  used  for 
vehicles  with  a  GVWR  over  lOjOOO 
pounds.  Accordin^y,  NHTSA  requests 
comment  on  whed^  such  vehidM 
should  be  subject  to  the  proposed  fiiel 
pressure  drop  limitations. 

Any  CNG-rueled  motor  vehicle, 
regardless  of  GVWR,  would  be  required 
to  be  equipped  with  CNG  storage 
containers  that  meet  the  proposed 
container  requirements. 

Dual-fuel  vehicles.  In  the  ANPRM, 
NHTSA  discussed  whether  dual-fiiel 
vehicles  should  be  treated  di&cently 
than  dedicated  CNG-fueled  vehicles. 
General  Motors  and  the  Ni^ional  Fire 
Protection  Association  stated  that  there 
was  DO  need  for  special  requirements  for 
dual-fuel  \«hicles.  Thomas  Bulk  Buses, 
Washington  State,  Ford,  and  Flexibla 
recommended  that  dual-fiiel  vehicles 
have  separate  fuel  system  integrity  tests 
based  on  the  fuels  used  in  the  particular 
vehicle. 

After  considering  comments,  NHTSA 
has  tentatively  concluded  that  the 
eneigy  equivalency  of  the  permissible 
fuel  leakage  from  dual-foel  vehicles 
should  be  the  same  as  that  for  dedicated 
vehicles.  NHTSA  disagrees  with 
commenters  who  suggest  that  dual-fuel 
vdiicles  be  tested  once  under  current 
Standard  301  as  though  they  operated 
only  on  gasoline  or  diesal  fuel  and  a 
second  time  under  the  proposed  CNG 
standard  as  though  they  operated  only 
on  CNG.  If  the  agency  were  to  adopt  this 
suggestion,  it  would  result  in  an 
allowable  level  of  total  fuel  leakage  for 
dual-fuel  vehicles  that  is  twice  what  is 
ciirrently  permitted  under  either  current 
Standard  301  or  what  the  agency  is 
contemplating  establishing  under  the 


propoeed  CNG  stmidard  for  dedicated 
valiicle*.  Since  a  real  woridcrMh  could 
cause  both  fuel  systems  to  leak,  the 
agency  beliaves  that  salsty  oonoems 
associated  with  dual-fuel  vehkiee  am 
moat  appropriately  addressed  by 
establishii^  a  sin^e,  overall  furi 
leakage  Uarit  that  applies  to  the 
Goari^teed  energy  equivakracy  of  the 
amouik  of  both  types  of  fuel  ledBed  in 
a  single  crarii  test.  Thus,  a  dnal-furi 
CNG  vdiicle  would  be  subjected  to  a 
singlacradi  test,  and  the  fuel  leakage 
lepreeented  Iqr  tlw  pressure  drop  of  the 
CNG  fuel  system,  coupled  with  any 
gasoline  or  diesd  fuel  leakage,  could  not 
exceed  the  energy  equivalent  of  the 
amount  epecified  in  the  proposed 
standard  for  a  dedicated  CI^  vehicle. 
This  is  the  smm  enwgy  content  to  the 
amomit  of  gasoline  currently  allowed  to 
leak  imdar  Standard  301. 

Vehicles  mannfactared  in  more  Chon 
one  stage.  In  comments  on  the  ANPRM, 
commenters  also  addressed  issues 
relating  to  the  application  of  e  CNG  fuel 

velrides  manii^EictuTed  in  more  than  one 
stage.  NHTSA  tentativefy  concludes  diet 
ft  would  be  practicable  m  final  stage 
manufacturers  of  muhi-atage  vehiclw  to 
comply  %vith  this  proposed  rule.  Widi 
regard  to  the  vehicle  requirements, 
NHTSA  notes  thrt  die  requirements  in 
this  proposed  rale  would  only  involve 
those  vehides  currendy  coveted  under 
Standwd  301.  Final  stage  mmmfacturws 
of  multi-stage  gaaoUna  or  diesel 
powered  velricles  are  already  sul^ect  to 
Standmd  301'8  dynamic  cra^  test 
.  requiremeiris. 

With  regard  to  the  equipment 
raquiremei^,  NHTSA  dom  not 
anticipate  any  compliance  difficulties 
for  final  atage  manufacturers.  Sudi 
manufacturers  could  purchase  CNG  fuel 
tanks  firom  equipment  manufacturers 
who  would  hnre  cmtified  the 
compliance  of  the  cratainors  with  the 
strength,  dunibility,  and  pressure  relief 
reqmrements  of  theprc^iosed  rule. 

Nevertheless,  NHTSA  requests 
comment  on  the  agency’s  tentative 
conclusion  that  final  stage 
manufacturers  could  comply  with  the 
proposed  requirements  and  provide  the 
requisite  level  of  safety.  NHTSA 
requests  that  commenters  explain  any 
potential  problems  final  stage 
manufactiuers  would  face  in  complying 
with  this  proposed  rule.  If  any 
cormnenter  believes  the  proposed 
requiremeiks  are  impracticable,  the 
rf‘mrTH»i7te*'  should  explain  the  basis  btr 
that  belief,  especially  given  the  current 
application  of  Stands^  301  to  some 
multi-stage  vehicles. 

The  agency  is  interested  in  receiving 
information  from  incomplete  vehicle 
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manufacturers  on  whether  they  plan  to 
manufacture  incomplete  vehicles  with 
CNG  fuel  systems.  NHTSA  is  also 
interested  in  receiving  information  horn 
manufacturers  of  fuel  conversion  kits  on 
the  instructions  those  manufacturers 
provide  with  the  kit  to  persons 
converting  a  vehicle  from  gasoline- 
powered  to  dedicated  CN&powered,  or 
dual  fuel.  In  addition,  NHTSA  requests 
information  on  whether  devices  or 
designs  that  are  installed  on  a  gasoline- 
powered  vehicle  to  ensure  the  vehicle’s 
compliance  to  Standard  301  can  he  used 
to  ensure  compliance  with  the 
dynamically-tested  requirements  for 
Q4G  vehicles  proposed  today.  Finally, 
NHTSA  is  also  interested  in  obtaining 
information  from  final  stage 
manufacturers  and  alterers  on  the  types 
of  vehicles  they  might  produce  with 
CNG  fuel  systems,  including  the 
GVWR’s  of  the  vehicles. 

2.  Allowable  Leakage 

The  proposed  CNG  standard  would 
specify  limits  on  the  amount  of  fuel  that 
may  leak  from  the  vehicle's  entire  fuel 
system.  The  amount  of  allowable  CNG 
leakage  for  a  dedicated  vehicle  would  be 
equivalent  in  energy  content  to  the 
amount  allowed  for  gasoline  in 
Standard  301.  CNG  leakage  hrom  the 
vehicle  would  be  measured  for  a  15- 
minute  period  following  a  barrier  crash 
test.  The  measurements  would  be  taken 
from  impact  until  the  vehicle  ceases 
motion,  for  the  subsequent  five  minute 
period,  end  every  minute  following  the 
five-minute  period,  up  to  10  minutes. 

NHTSA’s  calculations  of  the 
equivalent  energy  content  and 
procedure  for  deriving  the  formulas  for 
allowable  CNG  leakage  are  contained  in 
a  memorandum  to  the  agency’s  docket 
at  the  above  address. 

Limits.  NHTSA  proposes  that  the 
following  amounts  of  CNG  be  allowed  to 
leak  during  the  test  procedure. 
(Allowable  CNG  leakage  by  volume  is  at 
the  standard  temperature  and  pressure 
of  15.6  degrees  Celsius  and  atmospheric 
pressure,  101.4  kPa  (60  degrees 
Fahrenheit  and  14.7  psi).) 


Test  condition 

AHowabte  CNG  leakage 

By  nwelghl 

By  volume 

From  Impact 
until  vehicie 
motion  has 
ceased. 

27  grams . . 

39.8  tilers. 

Subsequent  5- 
mlnute  pe¬ 
riod. 

135  grams . 

199i«ers. 

Subsequent 

27  grams  per 

39  J  liters  per 

tO-minute 

period. 

minute. 

minute. 

NHTSA  is  further  proposing  that  the 
amount  of  leakage  (volume  loss  of  CNGl 


be  determined  by  measuring  pressure 
loss  in  the  fuel  system,  the  approach 
which  Ford,  Chrysler,  and  Thomas 
suggested.  Ford’s  comments  included  a 
formula  for  determining  CNG  leakage 
based  on  pressure  loss  and  a  supporting 
rationale  for  the  derivation  of  the 
formula.  Ford  also  suggested  allowing  a 
pressure  drop  which  would  correspond 
to  an  amount  of  gaseous  fuel  leakage 
having  the  energy  content  equivalent  to 
the  leakage  allowed  for  liquid  fuels 
under  Standard  301.  After  analyzing 
Ford’s  comments,  NHTSA  is  proposing 
a  method  of  regulating  CNG  leakage  that 
is  consistent  with  Ford’s  suggested 
approach.  The  difference  between  the 
two  methods  is  that  NHTSA  is 
proposing  to  measure  CNG  leakage  at 
specific  time  increments  during  the  test, 
whereas  Ford  suggested  measuring  total 
CNG  leakage  at  the  end  of  the  test 
period.  (Also,  as  discussed  further 
below,  the  suggested  Ford  procedure 
measured  leakage  from  the  CNG 
container  only,  while  NHTSA  is 
proposing  that  fuel  leakage  firom  the 
entire  fuel  system  be  measured.) 

Under  NHTSA’s  formula,  the  volumes 
of  CNG  leakage  specified  a^ve  would 
translate  into  the  following  allowable 
pressure  drops  in  units  of  kPa  for  CNG 
fuel  systems: 


Volume  ot  CNG  leakage 

Peimissa>ie  pressure 
!  drop 

39.8  liters  CNG . 

199.0  liters  CNG . 

1  13.72{T/V„) 

1  68.6fr/VFs) 

where,  T  =  Temperature  of  the  test  gas  in 
degrees  Kelvin,  stabilized  to  ambient 
temperature  prior  to  testing. 

Vfi  =  The  internal  volume  in  liters  of  the 
fuel  system  from  which  CNG  is  leaked. 

NHTSA  emphasizes  that  the  proposed 
amounts  are  absolute,  instead  of 
percentage  pressure  changes.  These 
pressure  drops  are  the  limiting  levels  for 
8  given  test  tempterature  and  vehicle  fuel 
system  volume.  A  pressure  drop  of  the 
fuel  system  which  is  greater  than  the 
pressure  drop  determined  by  the 
applicable  formula  would  not  be  in 
compliance  with  the  proposed  standard. 
A  pressure  drop  less  than  or  equal  to  the 
drop  determine  by  the  applicable 
formula  would  be  in  compliance. 

The  agency  tentatively  concludes  that 
measuring  pressure  loss,  instead  of  the 
amoimt  of  gas  leaking,  addresses  the 
concerns  of  the  commenters  who 
believed  that  there  were  extreme 
difficulties  associated  with  measuring 
collected  gas  at  a  particular  location  on 
a  vehicle.  Further,  NHTSA  believes  that 
attempts  to  measure  leaking  gas  under 
high  pressure  could  endanger  test 
personnel. 


No  leakage.  In  the  ANPRM,  NHTSA 
discussed  the  option  of  allowing  no  fuel 
leakage  during  the  crash  test,  and  for  up 
to  30  minutes  after  motion  of  the  vehicle 
has  ceased.  Such  a  specification  appears 
consistent  with  Transport  Canada’s 
standard  for  CNG  fuel  system  integrity, 
which  specifies  a  no  leakage 
requirement.  Transport  Canada’s 
standard  does,  however,  allow  a  five 
percent  drop  in  pressure. 

NFPA,  Ocean  Phoenix,  Flexible, 
Thomas,  MVMA,  Navistar,  GM,  Ford, 
and  Chrysler  opposed  a  no-leakage 
requirement.  Commenters  stated  that  ^ 
any  gaseous'  fuel  system  under  pressure 
will  allow  a  minimal  amount  of  leakage 
from  fittings  and  valves.  NFPA  stated 
that  standards  for  residential  and 
commercial  gas  equipment  allow  a  few 
cubic  centimeters  of  leakage  per  hour. 
Chrysler  and  Ford  stated  that  NHTSA 
allows  a  certain  amount  of  leakage  from 
liquid  fueled  vehicles  under  Standard 
301.  MVMA  added  that  it  knows  of  no 
method  for  proving  zero  gas  leakage. 
Ford  commented  that  although 
Transport  Canada  has  a  no-leakage 
requirement,  the  standard  does  not 
include  a  method  for  establishing  no 
leakage.  NFPA,  MVMA,  GM,  and  Ford 
suggested  that  NHTSA  establish  a 
minimal  leakage  level.  They  indicated 
that  NHTSA  could  base  this  level  on 
acceptable  leakage  levels  established  for 
residential  appliances  or,  NHTSA  could 
also  select  a  level  that  would  not 
present  a  flammable  mixture  for  a  given 
space.  MVMA  and  GM  said  that  NH'TSA 
would  have  to  consider  temperature, 
pressure,  and  ambient  air  movement  in 
establishing  a  leakage  level  based  on 
flammability.  Alternatively,  Ford  and 
GM  suggested  that  NHTSA  set  allowable 
CNG  leakage  at  a  level  equivalent  in 
energy  content  to  that  permitted  for 
liquid  fuels  under  Standard  301.  Both 
commenters  stated  that  a  no-leakage 
requirement  would  be  impracticable 
and  unduly  restrictive,  given  that 
minimal  leakage  is  allowed  under 
Standard  301. 

After  considering  the  comments, 
NHTSA  decided  against  proposing  an 
absolute  prohibition  against  leakage. 
NHTSA  agrees  with  commenters  that 
any  gaseous  fuel  system  under  pressure 
can  be  expected  to  leak  minimal 
amounts  around  its  joints  and  fittings. 
Also,  a  no-leakage  requirement  would 
be  more  diflicult  to  enforce,  since 
measuring  minuscule  losses  in  pressure 
would  require  highly  sensitive 
instruments.  While  lesJc  detectors  (e.g., 
sensing  devices)  can  identify  whether  a 
small  amount  of  gas  is  leaking,  they 
cannot  reliably  measure  the  amount  nf 
leakage. 
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NHTSA  further  tentatively  concludes 
that  the  amount  of  leakage  allowed  in 
this  proposed  rule  would  have  the  same 
safety  effect  as  a  zero  leakage 
requirement.  NHTSA  reached  a  similar 
conclusion  vdth  regard  to  Standard  301 
when  the  agency  adopted  the  final  rule 
that  established  an  allowable  level  of 
liquid  fuel  leakage  during  that 
standard’s  crash  test  (38  FR  22397; 
August  20, 1973).  In  that  case,  NHTSA 
concluded  that  limiting  fuel  spillage  to 
one  ounce  per  minute  for  the  frontal 
impact  and  static  rollover  tests  would 
effectively  require  manufacturers  to 
design  motor  vehicles  for  complete  fuel 
containment,  since  any  spillage  allowed 
by  design  could  well  exceed  the  limit  of 
the  standard.  NHTSA  also  concluded 
that  a  one  ounce  per  minute  spillage 
allowance  would  eliminate  concern 
over  the  few  drops  of  spillage  that  may 
be  unavoidable  in  a  functioning  system. 

Similarly  here,  NHTSA  believes  that 
allowing  a  minimal  amount  (equivalent 
in  energy  content  to  the  amount  of 
gasoline  leakage  currently  allowed)  of 
CNG  leakage,  would  be  the  functional 
equivalent  of  a  zero  leakage  requirement 
in  terms  of  safety,  and  yet  would  also 
avoid  the  practicability  problems 
associated  with  an  absolute  no  leakage 
requirement.  Although  NHTSA 
tentatively  concludes  that  the  approach 
proposed  here  would  be  practicable  and 
adequate  to  ensure  safety,  NHTSA 
requests  comment  on  whether  a  basis 
other  than  the  equivalent  gasoline 
energy  content  should  be  used  to 
establish  the  allowable  level  of  CNG 
leakage  in  a  crash  test.  NHTSA  requests 
that  commenters  state  whether  they 
believe  there  to  be  a  more  appropriate 
basis  for  establishing  allowable  CNG 
leakage,  and  include  the  rationale  for 
their  suggested  level. 

Time  intervals.  NHTSA  is  proposing 
to  regulate  the  amount  of  CNG  leakage 
over  a  15-minute  period.  NHTSA  has 
tentatively  concluded  that  specifying 
this  period  would  be  appropriate  for  all 
CNG  vehicles  covered  by  this  proposed 
rule  because  any  CNG  that  would  leak 
from  the  fuel  system  would  do  so  within 
15  minutes.  Thus,  15  minutes  is  enough 
time  to  measure  any  pressure  drop  that 
would  occur. 

However,  NHTSA  requests  comment 
on  the  appropriateness  of  its  proposal  to 
measure  CNG  leakage  at  specific  time 
increments  during  the  test.  The  agency 
is  proposing  this  method  because  it  is 
consistent  with  the  method  used  in 
measuring  liquid  fuel  leakage  under 
current  Standard  301.  However,  NHTSA 
recognizes  that  it  is  more  difficult  to 
accurately  measure  small  incremental 
amounts  of  pressure  drop,  such  as  those 
required  (1)  after  barrier  impact  and  the 


ceasing  of  vehicle  motion,  or  (2)  after 
one  minute  intervals.  Therefore,  NHTSA 
requests  comment  on  the  feasibility  and 
practicability  of  specifying  gaseous 
leakage  measurements  at  specific  time 
intervals.  NHTSA  is  particularly 
interested  in  information  on  the 
availability  of  devices  that  f're  capable 
of  measuring  the  incremental  pressure 
changes. 

Alternatively,  as  suggested  by  Ford, 
the  agency  could  require  that  total  CNG 
leakage  be  measured  at  the  end  of  the 
test  period,  using  a  pressure  drop 
formula  similar  to  the  ones  derived 
above.  Using  that  procedure,  allowable 
pressure  drop,  expressed  in  kPa,  at  the 
end  of  the  15  minute  test  period  would 
be:  Allowable  Pi)rop  =  219.S(T/Vfs) 

where,  T  =  Temperature  of  the  test  gas  in 
degrees  K^vin,  stabilized  to  ambient 
temperature  prior  to  testing. 

Vps  =  The  internal  volume  in  liters  of  the  fuel 
system  from  which  CNG  is  leaked. 

Ford  stated  that  prolonged  release 
limits  are  less  important  for  gaseous 
fuels  which  dissipate  more  rapidly. 
NHTSA  requests  comment  on  the  safety 
consequences  of  allowing  cumulative 
leakage  to  be  measured  at  the  end  of  the 
test  period.  Also,  comments  are 
requested  on  Ford’s  approach  as  applied 
to  dual-fuel  vehicles.  Under  today’s 
proposal,  the  energy  content  of  the  total 
amount  of  fuel  leaked  from  the  dual-fuel 
vehicle  must  not  exceed  the  energy 
content  of  gasoline  leakage  permitted 
under  Standard  301.  Using  Ford’s 
approach,  it  would  seem  that  the  energy 
content  of  the  leaked  CNG  (measured  at 
the  end  of  the  15  minute  period)  would 
be  added  to  that  of  the  total  amount  of 
diesel/gasoline  that  had  leaked  in  the 
different  time  intervals  of  the  test. 

Commenters  are  requested  to  provide 
a  supporting  rationale  in  discussing  the 
practicability  and  safety  consequences 
of  each  of  these  approaches  for 
measuring  allowable  CNG  fuel  leakage. 

Leakage  from  components  of  the  fuel 
system.  NHTSA  also  received  ANPRM 
comments  addressing  the  specific  fuel 
components  or  subsystems  from  which 
the  standard  should  allow  leakage,  and 
tliose  from  which  the  standard  should 
prohibit  leakage.  Navist^  stated  that  the 
standard  should  permit  some  negligible 
amount  of  leakage  from  valves  and 
fittings,  but  not  allow  leakage  from  high 
pressure  storage  containers.  GM,  Ford, 
and  Chrysler  suggested  that  fuel  system 
lines  downstream  of  the  fuel  storage 
containers  be  allowed  to  leak  partially 
or  totally,  but  that  the  standard  should 
permit  no  leakage,  or  only  a  small 
amount  of  leakage,  from  the  fuel  storage 
containers. 


NHTSA  has  tentatively  concluded 
that  the  allowable  CNG  leakage  level 
should  apply  to  the  vehicle’s  entire  fuel 
system,  instead  of  only  to  the  fuel 
storage  containers.  The  proposed 
standard  would  define  “fuel  system’’  as 
“All  components  used  to  store  or  supply 
CNG  to  the  vehicle’s  engine.” 
Accordingly,  under  the  proposal,  any 
shutoff  valve  at  the  fuel  storage 
container  would  be  in  the  open  position 
to  represent  vehicle  operation,  NHTSA 
believes  that  a  standard  which  permits 
limitless  leakage  from  the  fuel  lines 
during  a  crash  test  could  raise  serious 
safety  concerns.  Under  Ford’s  suggested 
approach,  for  example,  a  vehicle  with 
large  volume  fuel  lines  could  meet  the 
standard’s  performance  requirements 
even  if  the  vehicle  emitted  an  amount 
of  CNG  greater  than  the  energy 
equivalent  amount  of  gasoline  allowed 
in  Standard  301. 

However,  NTITSA  requests  comment 
on  the  appropriateness  of  its  proposal  to 
include  the  entire  fuel  system  in 
measuring  allowable  leakage.  Under  this 
proposal,  vehicle  manufacturers  would 
have  to  know  the  internal  volume  of  the 
vehicle’s  fuel  system  for  use  in  the 
pressure  drop  formula,  including  lines, 
components,  and  fuel  storage 
containers.  NHTSA  believes  that  this 
information  is  available  to 
manufacturers  through  design 
specifications,  or  that  it  could  be 
obtained  by  measuring  a  given  amount 
of  liquid  displaced  through  the  fuel 
system.  Commenters  are  requested  to 
provide  information  on  the 
practicability  of  this  approach. 

As  an  alternative,  the  agency  could 
require  measurement  of  allowable 
leakage  fi'om  the  storage  containers 
only,  and  permit  any  amount  of  leakage 
from  fuel  lines  and  other  components 
downstream  of  the  storage  containers. 
Under  such  a  proposal,  a  shutoff  valve 
at  the  fuel  storage  containers  would  be 
in  the  closed  position  during  testing, 
and  manufacturers  would  have  to  Imow 
the  internal  volume  of  the  storage 
container  only.  However,  this  approach 
assumes  all  storage  containers  will  have 
a  shutoff  valve.  NHTSA  requests 
comments  on  that  assumption,  and  on 
the  safety  consequences  of  allowing 
unlimited  leakage  firom  fuel  lines  and 
fuel  system  components  other  than  the 
fuel  storage  containers,  particularly  for 
vehicles  with  large  volume  fuel  lines. 

Commenters  are  requested  to  provide 
supporting  rationale  with  respect  to  the 
practicability  and  safety  consequences 
of  each  of  these  approaches  for 
measuring  allowable  fuel  leakage. 

Measuring  fuel  leakage.  NHTSA  has 
proposed  the  limits  on  pressure  loss 
anticipating  that  each  vehicle  subject  to 
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the  hmits  will  be  manufactured  with  a 
mechanism  that  will  en^le  the  agency 
and  the  manufacturma  to  measiire 
pressure  loss.  NHTSA  believes  such  a 
mechanism  would  probably  be  a  system 
of  pressure  gauges  or  fittings  (to  whidi 
NHTSA  could  attach  gauges  or  pressure 
transducers).  Since  under  today's 
proposal  the  limits  on  pressiue  loss 
would  apply  to  the  entire  fuel  system, 
NHTSA  fur&er  assumes  the  pressure 
gauges  or  fittings  would  be  installed  at 
particular  locations  in  the  fuel  system 
such  that  measurements  can  be  made  of 
any  leak  that  occurs  anywhere  within 
the  system.  Comments  are  requested  on 
that  assumption,  and  on  the  regulatory 
alternatives  available  to  the  agency  if 
that  assumption  is  incorrect 

Further,  if  the  manufacturer  installed 
a  gauge  or  pressure  transducer,  NHTSA 
tentatively  concludes  the  gauge  or 
pressure  transducer  would  be 
sufficiently  precise  and  reliable  to 
enable  the  agency  to  determine  a 
vehicle's  compliance  with  the  pressure 
loss  requirements.  The  agency  assumes 
that  the  gauges  used  by  t^  difierent 
manufacturers  would  have  essentially 
the  same  degree  of  accuracy.  The  agency 
does  not  believe  that  manufacturers 
would  face  insurmountable  problems 
complying  with  a  standard  that  required 
such  a  measurement  of  pressure  loss 
throughout  a  CNG  fuel  system.  NHTSA 
revests  comments  on  these  issues. 

Rollover.  NHTSA  agrees  with  the 
ANPRM  Gommenters  who  believed  that 
a  vehicle  rollover  test  for  CNG  dedicated 
vehicles  is  unnecessary.  The  rollover 
requirement  is  needed  for  liquid  fuel 
vefficles  (including  dual-fuel  vehicles) 
because  leakage  is  a  functicm  of  gravity 
and  the  location  of  the  ruptiuo  relative 
to  the  fuel.  Without  a  rollover  test,  a 
rupture  in  the  fuel  system  above  the 
level  of  the  liquid  fuel  would  not  be 
detected.  CNG,  however,  is  pressurized 
and  would  quickly  escape  upon  rupture 
of  the  fuel  system.  Thus,  for  a  CNG  fuel 
system,  any  leakage  would  be 
unaffected  by  v^icle  attitude  or  gravity. 
Additionally^  as  Transport  Canada  does 
not  have  rollover  requirements  to 
measure  the  fuel  system  integrity  of 
CNG  vehicles,  a  decision  not  to  include 
a  rollover  requirement  in  this  proposal 
is  consistent  with  the  goal  of 
harmonizing  safety  standards  with 
Canada. 

3.  Test  Conditions 

Test  temperature.  NHTSA  has 
decided  not  to  specify  an  ambient  test 
temperature  at  which  the  crash  test 
would  be  performed. 

In  the  ANPRM,  NHTSA  discussed 
whether  all  testing  should  be  done 
within  an  ambient  air  temperature  range 


of  60  to  70  degrees  Fahrenheit  Ocean 
nromxix  and  Hexible  had  no  objection 
to  the  60  to  70  d^rees  range.  Thomas, 
MVMA,  Navistar,  and  Chrysler 
recommended  that  the  test  temperatures 
be  the  same  as  in  current  Standard  301. 
Ford  and  GM  recommended  that  the 
temperature  range  be  consistent  with 
that  specified  in  other  standards 
involving  a  crash  test.  The  commenters 
stated  that  adopting  such  a  ranra  would 
promote  testing  efficiency  by  allowing 
tests  for  various  standards  (e.g., 

Standard  204,  212,  and  219)  to  be 
combined. 

Standard  301  does  not  specify  an 
ambient  test  temperature.  NHTSA 
believes  these  commenters  may  be 
referring  to  the  test  condition  ror 
Standard  208,  Occupant  Crash 
Protection,  for  the  stabilized 
temperature  of  the  dummy  used  in  208's 
crash  tests.  (See,  S8.1.12  of  Standard 
208)  The  Standard  208  crash  test  is 
conducted  with  the  dummy's 
temperature  at  the  levels  specified  in 
S8.1.12.  These  levels  are  between  66°  F 
and  78°  F  for  the  dununy  described  in 
subpart  B  of  part  572,  and  69°  F  and  72° 

F  for  the  subpart  E  (Hybrid  IB)  dummy. 

The  agency  has  tentatively  concluded 
that  it  is  not  necessary  to  specify  an 
ambient  temperature  in  the  proposed 
standard.  The  proposed  rule's  formulas 
for  determining  allowable  pressure  drop 
in  the  fuel  system  take  into  account 
variations  in  the  temperature  at  which 
testing  is  conducted.  Under  the 
propel,  allowable  pressure  drop  in  the 
vehicle’s  fuel  system,  expressed  in  kPa, 
would  be  determined  through  use  of  the 
following  formulas: 

(1)  13.72(TA^fs)  from  impact  until 
motion  of  the  vehicle  has  ceased; 

(2)  68.6(T/Vfs)  during  the  5  minute 
period  following  cessation  of  motion; 
and 

(3)  13:72(TA^fs)  in  any  1-minute 
interval  during  the  subsequent  10 
minute  period,  (where  T  is  the 
temperature  of  the  test  gas  in  degrees 
Kelvin,  stabilized  to  ambient 
temperature  prior  to  testing,  and  Vfs  is 
the  internal  volume  in  liters  of  the 
system  from  which  CNG  is  leaked). 

As  shown  here,  as  the  ambient 
temperature  at  which  testing  is 
conducted  rises,  so  would  the  amount  of 
allowable  pressure  drop  in  the  fuel 
system.  However,  the  amount  of 
allowable  CNG  leakage  would  remain 
constant.  Accordingly,  NHTSA  believes 
that,  although  not  specifying  an  ambient 
temperature  would  likely  result  in  tests 
being  conducted  at  varying 
temperatures,  this  would  not  afiect 
vehicles'  compliance  with  the  standard. 
Further,  as  commenters  suggested,  not 
specifying  an  ambient  temperature 


would  facilitate  the  combining  of  tests 
for  various  standards.  NHTSA  requests 
comment  on  its  tentative  decision  not  to 
specify  an  ambient  temperature  for 
testing  under  the  proposed  standard. 

Despite  NHTSA 's  tentative  conclusion 
that  it  is  unnecessary  to  specify  a  test 
temperature  for  crash  testing  under  this 
proposed  rule,  the  agency  is  aware  of 
the  concern  that  certain  materials  that 
could  be  used  for  CNG  containers  (e.g., 
certain  high  strength  steels),  can  lose 
their  ductility  at  low  temperatures  (e.g., 
-40  degrees  Celsius  (-40  degrees 
Fahrenheit)),  potentially  beaming 
brittle  and  leading  to  catastrophic 
failure  of  the  CNG  container.  While 
NHTSA  is  not  proposing  a  specific  test 
to  address  this  issue,  the  agency 
requests  comment  on  whether  there  is  a 
serious  safety  problem  due  to  failure  of 
CNG  containers  at  low  temperatures. 
Specifically.  NHTSA  requests 
commenters  to  address  the  following 
questions: 

1.  Is  there  a  safety  problem 
sufficiently  serious  to  warrant 
establishing  low  temperature 
qualification  testing  of  materials  for  use 
in  CNG  fuel  storage  containers?  Please 
explain  why  or  why  not.  Cfoe  such  test 
could  involve  applying  a  load  to  a 
sample  of  container  material  at  a  low 
temperature  to  assess  the  ductility  of  the 
material. 

2.  If  there  is  a  sufficient  safety 
problem,  what  specific  test  should  be 
required,  and  what  materials  and 
temperatures  should  be  addressed? 
Please  specify. 

3.  Please  comment  specifically  on  the 
practicality  of  using  the  impact  test 
contained  in  the  American  National 
Standards  Institute's  (ANSI)  standard 
addressing  the  basic  requirements  for 
CNG  vehicle  fuel  containers:  AGA 
NGV2,  which  wa^  approved  by  ANSI  on 
August  6, 1992,  found  under  Action  1- 
12,  "DESTRUCTIVE  TESTS  (d)  Impact 
Test  for  Steel  Containers  and  Liners" 
and  the  performance  criteria  in  Section 
1-13  "ACCEPTABLE  RESULTS  OF 
TESTS  (e)  Impact  Test,"  where  the 
average  energy  absorbed  by  the  three 
specimens  would  be  changed  to  the 
energy  absorbed  by  one  specimen.  In  the 
reference,  within  section  1-12  (d),  to 
ASTM  E  23,  “Methods  for  Notched  Bar 
Impact  Testing  of  Metallic  Materials," 
only  the  Charpy  lest  procedure  would 
be  used  and  only  the  impact  energy 
would  be  measured. 

Test  pressure— fuel  tank.  NHTSA  is 
proposing  that  CNG  fuel  storage 
containers  be  tested  at  100  percent  of 
service  pressure. 

In  the  ANPRM.  NHTSA  discussed 
which  level  of  fuel  storage  pressure 
would  be  appropriate  for  the  CNG  fuel 


Federal  Register  /  Vol.  58,  No.  12-/  Thursday,  January  21,  1993  /  Proposed  Rules 


5331 


storage  tank  during  the  barrier  crash 
test.  Standard  301  specifies  that  a 
vehicle  fuel  tank  is  to  be  filled  to  90  to 
95  percent  of  capacity  during  a  crash 
test  of  vehicles  with  liquid  fuel. 

Transport  Canada’s  fuel  system  intewity 
standard  for  CNG  vehicles  requires  trie 
fuel  containers  to  be  pressurized  to  100 
percent  of  service  pressure.  This  is  the 
pressure  at  which  the  container  is 
designed  to  operate  when  filled  with  the 
gaseous  fuel  at  20  degrees  Celsius  (68 
degrees  Fahrenheit). 

NFPA,  Flexible,  CM,  Ford,  and 
Chrysler  stated  either  that  a  fill  level  of 
90  to  95  percent  was  appropriate  or  that 
they  would  not  object  to  such  a  level. 
Poway  and  Thomas  stated  that,  for 
school  buses,  testing  should  be 
performed  with  the  fi^l  system  at 
maximum  pressure. 

NHTSA  IS  proposing  that  CNG  fuel 
storage  containers  be  tested  at  100 
percent  of  service  pressure  for  several 
reasons.  Specifying  that  test  condition 
would  be  consistent  with  the  level 
which  Transport  Canada’s  standard 
specifies.  Further,  as  explained  below, 
NHTSA  believes  that  differences 
between  liquid  fuels,  such  as  gasoline, 
and  gaseous  fuels  including  CNG,  make 
departure  from  the  current  Standard  No. 
301  level  appropriate. 

During  tests  of  a  fuel  system  that  is 
designed  to  use  liquid  fuels,  particularly 
during  a  static  rollover  test,  gravity- 
plays  a  key  role  in  determining  the 
amount  of  fuel  leakage.  Other  factors, 
such  as  the  vehicle’s  attitude,  size  of  the 
tank  rupture,  and  weight  of  the  liquid 
fuel  also  affect  the  amoimt  of  fuel 
leakage.  For  liquid  fuels,  these  factors 
afiect  leakage  independent  of  the 
amount  of  ^el  in  the  tank  and  therefore, 
the  fuel  level  is  not  a  critical  test 
procedure  specification. 

Leakage  of  gaseous  fuels,  however,  is 
determined  almost  wholly  by  the  level 
of  pressure  inside  a  ruptured  fuel 
system  instead  of  vehicle  attitude  or 
gravity.  Therefore,  NHTSA  believes  it  is 
appropriate  to  test  CNG  vehicles  with 
the  CNG  storage  containers  at  the 
maximum  fill  level  (i.e.,  100  percent 
service  pressure).  Without  this 
specification,  the  test  would  not 
simulate  a  reasonable  worst  case  for 
CNG  vehicles. 

Test  gas.  NHTSA  is  proposing  that 
nitrogen  (N2)  be  specified  as  the  test  gas. 

In  die  ANPRM,  NHTSA  discussed 
possible  gases  which  could  be  used 
during  compliance  tests  for  CNG 
vehicles.  NOTSA  sought  a  test  gas 
which  adequately  represents  CNG,  is 
safe  during  crash  tests  and  provides  a 
common  l»selina  firom  which  to  derive 
all  leakage  measurements.  'Transport 
Canada’s  standard  for  CNG  fuel  system 


integrity  specifies  the  use  of  nitrogen  as 
a  test  gas. 

NFPA,  Ocean  Phoenix,  Flexible,  Ford, 
Navistar,  and  GM  supported  the  use  of 
nitrogen  as  a  test  gas.  No  commenter 
opposed  its  use,  although  three 
commenters  suggested  the  use  of  dry  air, 
helium,  or  an  inert  gas.  Ford  stated  that 
nitrogen  is  heavier  than  CNG  and  would 
impose  greater  loads  during  testing,  but 
added  that  the  benefits  of  using  nitrogen 
would  exceed  the  weight.  Ford  listed 
nitrogen’s  ready  availability, 
comparative  safety,  extensive  handling 
experience,  and  relatively  low  cost  as 
benefits  to  be  considered. 

NHTSA  has  tentatively  concluded 
that  nitrogen  is  the  most  appropriate  test 
gas  for  this  proposed  standard  mr 
several  reasons.  Although  nitrogen  is 
denser  than  CNG,  both  nitrogen  and 
CNG  are  lighter  than  air.  Since  both 
gases  are  lighter  than  air,  both  would 
disperse  upward  into  the  air  through 
any  rupture  in  the  fuel  system  rather 
than  pooling  in  cavities  of  the  fuel 
system  or  falling  to  the  ground.  NHTSA 
believes  that  for  a  given  temperature 
and  absolute  pressure  change  in  a  fuel 
system,  a  volume  of  nitrogen,  leaked  as 
a  test  gas,  can  be  assumed  to  be  equal 
to  the  same  volume  of  CNG  that  would 
leak  under  those  conditions.  NHTSA 
further  agrees  with  commenters  that 
nitrogen  would  be  safer  for  crash  tests 
because  it  is  neither  flammable  nor 
toxic.  Finally,  as  air  is  composed  of  78 
percent  nitrogen,  nitrogen  is  readily 
available  for  use  as  a  test  gas. 

Nonetheless,  NHTSA  requests 
comment  on  the  potential  use  of  dry  air 
as  a  test  gas,  and  the  consequences  of 
such  use. 

4.  Other  Issues 

Modified  requirements.  If  commenters 
believe  that  any  of  the  proposed 
requirements  are  inappropriate  for  CNG 
vehicles,  the  agency  requests  that  they 
explain  why  and  discuss  whether  other 
modifications  to  Standard  301  would  be 
more  appropriate. 

Vehicles  using  LPG  and  other  fuels. 
While  NHTSA  has  tentatively 
concluded  that  the  proposed 
requirements  are  appropriate  for  CNG 
vehicles,  the  agency  is  less  certain  about 
the  appropriateness  of  today’s  proposal 
for  veMcles  using  LPG  and  other  fiiels. 
NHTSA ’s  uncertainty  concerns  the 
differences  which  exist  between  CNG 
and  the  other  fuels  and  which  were 
addressed  by  commenters  on  the 
ANPRM.  For  example,  imlike  CNG,  LPG 
has  both  a  liqmd  and  gaseous 
component  when  stored  in  a  vehicle 
fuel  tank.  Upon  ruptiue  of  the  fuel  tank, 
LPG  could  leak  out  as  a  liquid,  a  vapor, 
or  a  combination  of  the  two.  'Ilius,  a  test 


designed  for  CNG  may  not  be 
appropriate  for  LPG. 

Further,  the  agency  is  uncertain  that 
a  fuel  system  integrity  standard  for  LPG 
is  necessary  given  that  each  of  the  50 
States  has  adopted  some  form  of  the 
NFPA  Standard  58,  “Standard  for  the 
Storage  and  Handling  of  Liquefied 
Petroleum  Gases,’’  in  regulating  LPG 
vehicles.  Comments  are  requested  on 
the  extent  to  which  em  I JG  vehicle 
FMVSS,  similar  to  the  one  proposed  for 
CNG  vehicles,  is  necessary,  and  the 
extent  to  which  it  would  apply  to  the 
same  aspects  of  performance  regulated 
by  the  States.  The  agency  notes  that  the 
widespread  adoption  of  that  NFPA 
standard  contrasts  dramatically  with  the 
States’  response  to  NFPA  Standard  52 
addressing  CNG  fuel  system  integrity. 
The  CNG  standard  has  reportedly  been 
adopted  by  only  one  state.  Moreover, 
NFPA  Standard  52  specifies 
requirements  that  are  fairly  design 
restrictive.  NHTSA  has  tentatively 
concluded  therefore  that  the  existence 
of  NFPA  Standard  52  does  not  make  the 
proposed  requirements  for  CNG  vehicles 
unnecessary. 

Notwithstanding  the  States’ 
enactment  of  NFPA  Standard  58, 
NHTSA  requests  comment  on  whether 
any  of  the  specific  requirements 
proposed  here  for  CNG  vehicles  are 
inappropriate  for  LPG  vehicles.  If  a 
commenter  believes  that  a  particular 
requirement  would  be  inappropriate, 
the  commenter  is  requested  to 
recommend  more  appropriate 
alternatives. 

NHTSA  also  requests  comment  on  the 
appropriateness  of  making  requirements 
similar  to  those  proposed  for  CNG 
vehicles  apply  to  all  vehicles  designed 
to  be  powered  by  a  gaseous  fuel, 
including  such  potential  fuels  as 
hydrogen.  Assuming  there  is  a  need  to 
regulate  the  fuel  system  integrity  of 
those  vehicles,  one  possible  approach 
could  be  to  limit  fuel  pressure  drop  to 
a  level  that  represents  the  amoimt  of 
fuel  equivalent  in  energy  content  to  the 
leakage  permitted  by  Standard  301. 
Alternatively,  the  agency  could  allow 
varying  amounts  of  fuel  pressure  drop, 
depending  on  the  specific  type  of  fuel 
being  tested.  There  might  be  safety  or 
other  reasons  why  NHTSA  might  £nd  it 
desirable  to  specify  an  amount  of 
allowable  fuel  pressure  drop  that  is 
greater  thw  or  less  than  the  amount  of 
fuel  equivalent  in  energy  content  to  the 
fuel  leakage  permitted  by  Standard  301. 
NHTSA  requests  that  commenters 
discuss  whether  they  view  the 
approaches  suggested  here  as 
appropriate  for  other  gaseous  fuel 
vehicles,  or  whether  another  approach 
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would  more  effectively  meet  safety  and 
practicability  concerns. 

Detachment  of  Fuel  Storage 
Containers.  NHTSA  has  tentatively 
decided  not  to  include  a  specific 
requirement  for  tank  retention  in  this 
proposed  rule.  The  agency’s  decision  on 
this  point  is  based  on  its  belief  that 
manufacturers  would  need  to  ensure 
tank  retention  in  order  to  meet  the 
allowable  leakage  limits  specified  for 
the  crash  te^ts. 

In  the  AnIpRM,  NHTSA  discussed  the 
possibility  of  requiring  that  fuel  storage 
containers  remain  attached  to  the 
vehicle  during  a  barrier  crash  test. 
Transport  Canada’s  CNG  fuel  system 
integrity  standard  includes  such  a 
requirement  for  vehicles  with  a  GVWR 
of  10.000  pounds  or  less.  *rTansport 
Canada’s  Motor  Vehicle  Test  Methods 
do  not,  however,  include  a  method  for 
measuring  compliance  with  this 
requirement. 

Two  commenters  addressed  the  issue 
of  detachment  of  fuel  storage  containers. 
Thomas  suggested  that  the  agency 
replace  the  rollover  test  with  a  static 
load  performance  test  for  fuel  container 
and  component  mountings.  MVMA 
stated  that  fuel  storage  tank  retention 
may  have  been  a  secondary  purpose  for 
proposing  a  rollover  test,  but  added  that 
tank  retention  is  more  demandingly 
evaluated  during  barrier  crash  tests. 

IDespite  NHTSA ’s  tentative  conclusion 
that  an  express  tank  retention 
requirement  is  not  necessary  to  ensure 
that  CNG  containers  are  securely 
attached  to  a  vehicle,  the  agency 
requests  furth»'  comment  on  such  a 
requirement.  Commenters  favoring  the 
requirement  are  requested  to  comment 
on  methods  of  measuring  compliance 
with  it.  Further,  since  there  are  varying 
degrees  of  detachment  (ranging  from 
loosening  of  the  container  mountings  to 
total  detachment  of  the  container  horn 
the  vehicle),  NHTSA  requests  comment 
on  how  the  agency  should  define 
“container  detachment’’  were  it  to  adopt 
a  prohibition  against  detachment. 

C.  Equipment  Requirements 

The  proposed  pressure  cycling,  burst, 
and  bonfire  test  requirements  for  CNG 
fuel  tanks  would  apply  to  all  CNG  fuel 
tanks  (i.e.,  storage  containers) 
manufactured  for  use  on  any  motor 
vehicle,  regardless  of  GVWR.  Thus, 
while  vehicles  with  a  GVWR  over 
10,000  pounds  (other  than  school  buses) 
would  not  be  subject  to  the  fuel  press\ire 
drop  limitations  for  CNG  vehicles,  the 
CNG  tanks  in  those  vehicles  would  be 
subject  to  the  equipment  requirements. 


1.  Pressure  Cycling  and  Burst  Tests 

After  considering  the  ANPRM 
comments,  the  agency  has  decided  to 
propose  performance-based  cycling  and 
burst  requirements.  The  proposal  is  ‘ 
based  on  a  CNG  fuel  container  standard 
that  the  Natural  Gas  Vehicle  Coalition 
(NGVC)  submitted  with  its  ANPRM 
comments  and  which  was  approved  by 
ANSI  on  August  6, 1992.  This  standard 
was  developi^  by  an  industry  working 
group,  under  the  direction  of  NGVC. 
However,  NHTSA  is  not  proposing  to 
adopt  those  provisions  of  the  standard 
developed  by  NGVC  which  the  agency 
believes  are  too  design  restrictive. 

NHTSA  has  also  tentatively  decided 
not  to  propose  the  RSPA  regulations  for 
CNG  storage  containers  used  on  motor 
vehicles.  NHTSA  believes  that  the  RSPA 
regulations  do  not  address  the 
conditions  unique  to  the  motor  vehicle 
environmdnt,  including  increased 
cycling  due  to  refueling  and  pressure 
relief  when  the  cylinder  is  less  than  full. 
Additionally,  RSPA  regulates  design 
and  materials  which  NHTSA  prefers  not 
to  do,  since  the  agency’s  statutory 
mandate  is  to  provide  performance- 
based  safety  standards. 

Sequential  testing.  The  proposed 
pressure  cycling  provision  would 
require  that  the  fuel  tank  withstand, 
without  any  leakage  or  any  deformation 
exceeding  one  percent  of  any 
circmnference,  a  cycling  test  at  ambient 
temperature.  In  the  test,  the  tank  would 
be  hydrostatically  pressxirized  to  the 
service  pressure,  then  to  not  more  than 
10  percent  of  the  service  pressure,  for 
13,000  cycles.  Then,  the  tank  would  be 
hydrostatically  pressurized  to  125 
percent  of  the  service  pressure,  then  to 
not  more  than  10  percent  of  the  service 
pressure,  for  5,000  cycles.  The  cycling 
rate  would  not  exceed  10  cycles  per 
minute. 

A  fuel  tank  which  withstood  the 
cycling  test  without  any  leakage  or 
circumferential  deformation  exceeding 
one  percent  would  then  be  subjected  to 
the  burst  test.  In  the  burst  test,  the  tank 
would  have  to  withstand,  again  without 
any  leakage  or  circumferential 
deformation  exceeding  one  percent,  an 
internal  hydrostatic  pressure  of  3.50 
times  the  service  pressure  for  60 
seconds.  The  rate  of  pressurization 
would  not  exceed  1,379  Kpa  gauge 
pressure  (200  psig)  per  second. 

NHTSA  believes  that  the  proposed 
cycling  and  burst  requirements  would 
be  sufficient  to  establish  minimum 
levels  of  safety  performance  for  both  the 
strength  and  durability  of  CNG  fuel 
tanks  used  in  motor  vehicles.  Both 
requirements  are  consistent  with 
provisions  in  the  drafts  developed  by 


the  industry  working  group  mentioned 
above.  The  tests  are  also  generally 
consistent  with  RSPA  regulations  for 
cylinders  used  to  transport  CNG. 

The  pressure  cycling  requirement 
would  help  to  assure  that  a  CNG  tank 
is  capable  of  sustaining  the  cycling 
loads  imposed  on  the  tank  during 
refuelings.  The  number  of  cycles 
specified,  18,000,  is  representative  of 
four  refuelings  per  day.  300  days  per 
year,  for  15  years. 

The  biirst  test  would  establish  the 
strength  of  the  CNG  container,  ensuring 
that  the  container  is  capable  of 
operating  at  the  pressures  for  which  it 
was  designed,  with  a  margin  of  safety. 
NHTSA  has  tentatively  concluded  that 
the  3.50  safety  factor  would  not  impede 
technological  development,  while 
assuring  an  accepl^ble  level  of  safety. 

The  NGVC  industry  working  group’s 
draft  standard  and  the  RSPA  regulations 
use  safety  factors  of  between  2.25  to 
3.50,  depending  on  the  material  and 
design  involved.  However,  NHTSA 
requests  comment  on  whether  the  3.50 
safety  level  is  appropriate  for  the 
proposed  test  requirement. 

Deformation  requirement.  In  both  the 
pressure  cycling  and  burst  tests,  NHTSA 
is  proposing  an  allowable 
circumferential  deformation  of  up  to 
one  percent  in  order  to  quantify  the 
amoimt  of  allowable  deformation.  The 
one  percent  level  is  based  on  a  similar 
Society  of  Automotive  Engineers  (SAE) 
requirement  involving  the  performance 
of  air  brake  reservoirs,  SAE  Standard 
JlO,  August  1985.  NHTSA  requests 
comment  on  whether  the  one  percent 
level  is  appropriate  for  the  proposed 
pressure  cycling  and  burst  test 
retirements. 

Time  interval.  NHTSA  is  proposing 
that  during  the  burst  test,  elevated 
pressure  be  sustained  for  60  seconds. 
The  RSPA  regulations  also  sp>ecify  a  60- 
second  period,  although  the  NGVC’s 
draft  standard  only  contains  a  10-second 
time  period.  However,  NGVC’s  draft 
includes  additional  tests  to  qualify  CNG 
fuel  container  designs.  NHTSA  is  not 
proposing  those  additional  tests  because 
the  agency  believes  that  they  are  too 
design-restrictive,  or  otherwise 
inappropriate.  NHTSA  has  tentatively 
concluded  that  the  test  specifications 
contained  in  this  proposed  rule  are 
adequate  to  promote  safety. 

2.  Pressure  Relief — Fuel  Storage  Tanks 

After  considering  the  comments  on 
the  ANPRM,  NHTSA  has  decided  to 
propose  performance  requirements  for 
CNG  tanlu  to  address  pressure  relief 
concerns.  The  proposed  requirements 
are  based  on  the  draft  NGVC  fuel  storage 
container  standard.  Ihat  standard. 
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referenced  above,  specifies  a  bonfire  test 
for  testing  pressure  relief  device 
effectiveness.  While  the  draft  NGVC 
standard  specifies  use  of  CS'IG  during 
the  bonfire  test,  NHTSA  tentatively 
concludes  that  nitrogen  or  air  is  more 
appropriate  because  both  are  safer  than 
CNG.  The  agency’s  proposed  bonfire  test 
requirement  would  have  to  be  met 
through  use  of  pressure  relief  devices. 

One  possible  alternative  to  requiring 
that  all  fuel  containers  have  a  pressure 
relief  device  is  to  allow  containers 
without  pressure  relief  devices  to  pass 
the  bonfire  test  if  they  do  not  vent  any 
of  their  contents.  Thus,  the  containers 
would  either  have  to  vent  all  their 
contents -through  a  pressure  relief  device 
or  possess  sufficient  strength  to  enable 
the  container  to  sustain  the  heat  and 
pressure  buildup  produced  during  the 
test.  However,  when  no  pressure  relief 
device  is  used,  fire  intensity  and 
duration  become  more  critical  and 
cylinder  rupture  in  actual  fires  would  be 
at  a  very  high  pressure  and  be  very 
violent.  Therefore,  comments  in  support 
of  such  an  approach  should  provide  a 
specific  test  that  would  cover  an 
increased  fire  intensity  and  duration,  to 
accurately  replicate  the  non-pressure 
relief  situation.  Tlie  agency  requests 
comment  on  this  option. 

3  Certification. 

The  standard  would  require  persons 
manufacturing  a  CNG  fuel  tank  to  certify 
that  each  tank  meets  the  proposed 
equipment  requirements  by 
permanently  labeling  the  tank  with  the 
symbol  “DOT,”,  the  date  of  manufacture 
of  the  tank,  and  the  name  and  address 
of  the  tank  manufacturer.  NHTSA 
believes  labeling  the  tank  would 
provide  vehicle  manufacturers  and 
consumers  with  assurance  that  they  are 
purchasing  complying  tanks.  It  would 
also  facilitate  enforcement  efforts  by 
providing  a  ready  means  of  identif^ng 
the  product  and  the  tank  manufacturer. 

4.  Other  Issues. 

Gas  quality.  In  tlie  ANPRM,  NHTSA 
noted  that  gas  quality  fi.e.,  the  level  of 
impurities  in  the  fuel)  is  a  factor  that 
could  influaice  the  integrity  of  the  fuel 
storage  tank.  Specifically,  NHTSA  noted 
that  certain  compounds  in  the  fuel  used 
for  CNG  vehicles  could  lead  to  stress- 
corrosion  craddng.  corrosion  fatigue  or 
other  harm  to  the  integrity  of  the  fuel 
storage  tanks.  This  could  lead,  in  turn, 
to  failure  of  the  CNG  tanks.  NHTSA  has 
considered  proposing  performance 
requirements  for  CNG  tanks  to  guard 
against  corrosion  due  to  poor  gas 
quality.  Further,  since  NHTSA  is  not 
aware  of  any  readily  available 
performance  test  which  would  address 


these  modes  of  tank  failure,  the  agency 
has  tentatively  decided  not  to  propose  a 
specific  test.  Despite  this  tentative 
decision,  the  agency  requests  comments 
on  the  following  issues  related  to 
possible  tank  corrosion  due  to  poor  gas 
quality: 

1.  Should  NHTSA  develop 
performance  requirements  for  CNG 
motor  fuel  containers  to  protect  against  * 
corrosion  due  to  poor  gas  quality?  Why 
or  why  not? 

2.  It  so,  are  corrosion  fatigue  and 
stress  corrosion  cracking  the  major 
failure  modes  which  need  to  be 
addressed,  or  are  there  other  corrosion 
concerns  due  to  poor  gas  quality?  Please 
specify. 

3.  What  specific  tests  and 
performance  levels  should  be  required 
to  address  (a)  corrosion  fatigue,  (b) 
stress  corrosion  cracking,  and  (c)  other 
corrosion?  Please  specify.  Should  these 
tests  involve  (a)  performance 
requirements  for  material  specimens,  (b) 
performance  requirements  of  the  entire 
CNG  fuel  container,  or  (c)  both?  Please 
specify. 

4.  Is  there  one  test  or  performance 
requirement  which  could  be  used  to 
address  all  corrosion  concerns  due  to 
poor  gas  quality?  Please  specify. 

5.  Hease  comment  specifically  on  the 
practicality  of  using  the  corrosion 
resistance  test  contained  in  the  ANSI 
standard  addressing  the  basic 
requirements  for  CNG  vehicle  fuel 
containers;  AGA  NGV2  (approved  by 
ANSI  on  August  6, 1992)  found  under 
Section  1-18  "DESIGN 
QUALIFICATION  TESTS  (d)  Pressure 
Cycling  Tests  (2)  Environmental  Cycling 
Test,”  where  the  first  sentence  would  be 
changed  to  say  “One  representative 
container  free  of  any  protective  coating 
shall  be  cycle  tested  as  follows,  and 
shall  not  leak  or  permanently  deform 
more  than  one  percent  of  any 
circumference  of  the  tank.” 

6.  If  it  is  believed  that  a  corrosion  test 
such  as  the  one  described  in  question 
five  or  another  test  should  be  used, 
please  comment  on  as  an  additional 
pass/fail  criterion,  conducting  a  wet- 
fluorescent  magnetic  particle  inspection 
of  the  internal  surface  of  the  bisected 
test  cylinder  for  any  indication  of  stress 
corrosion  cracking. 

Shielding.  Ford  recommended  that 
NHTSA  allow  shielding  against  heat 
and  pressure  buildup  during  any  bonfire 
test.  NHTSA  recognizes  that  CNG 
vehicles  may  be  equipped  with 
shielding  to  protect  CNG  containers. 
However,  the  bonfire  test  is  a  test  of  the 
containers  themselves.  NHTSA  believes 
that  there  will  be  CNG  fuel  storage 
containers  sold  in  the  aftermarket.  Since 
the  presence  or  amount  of  shielding 


could  vary  depending  upon  vehicle 
make  and  model,  NHTSA  believes  that 
any  requirements  concerning  pressure 
and  heat  buildup  should  involve  a  test 
without  the  sorts  of  shielding  that  may 
be  found  on  vehicles.  However,  NHTSA 
does  not  wish  to  discourage  vehicle 
manufacturers  from  including  shielding 
in  CNG  vehicles  as  an  added  safety 
feature. 

Rupturing  Without  Fragmenting.  Ford 
also  recommended  that  NHTSA 
consider  allowing  pressure  relief 
through  rupture  of  a  CNG  container 
without  fiagmenting.  NHTSA  does  not 
believe  that  such  a  provision  would 
meet  the  need  for  motor  vehicle  safety. 
The  goal  in  pressure  relief  and  control 
is  to  contain  the  pressure  inside  a  CNG 
fuel  storage  container  or  relieve  it  at  a 
controlled  rate.  However,  the  agency 
requests  comment  on  this  point.  NHTSA 
requests  that  commenters  supporting 
Ford’s  suggestion  address  how  the 
agency  would  define  the  term  “without 
fragmenting”  for  regulatory  and 
compliance  pv^oses. 

Venting.  NHTSA  also  considered 
including  in  this  proposed  rule  other 
possible  pressure-related  requirements 
that  were  discussed  in  the  ANPRM  or 
addressed  by  commenters.  First, 

NHTSA  considered  requiring  that  all 
pressure  relief  mechanisms  be  vented  to 
the  outside  of  the  vehicle,  away  from 
the  passenger,  luggage,  or  other 
compartments  which  could  expose 
vehicle  occupants  to  the  gaseous  fuel. 
NHTSA  discussed  this  option  in  the 
ANPRM.  NFPA,  Chrysler,  Ocean 
Phoenix,  GM,  Navistar,  and  Flexible 
supported  such  a  requirement. 

However,  Ford  asserted  that  design 
restrictive  regulation  of  vent  locations 
could  be  detrimental  and  is  not 
practicable. 

After  considering  the  comments, 
NHTSA  has  decided  against  proposing 
to  specify  pressure  relief  vent  locations 
on  CNG  vehicles.  NHTSA  agrees  with 
Ford  that  such  a  requirement  would  be 
difficult  to  enforce  and  unnecessarily 
design  restrictive  in  view  of  the  wide 
variations  among  vehicle  designs  and 
models.  Further,  NHTSA  does  not  have 
such  a  requirement  for  vehicles  using 
liquid  fuels,  such  as  gasoline.  Although 
the  presence  of  gaseous  fuel  could  be 
less  obvious  to  vehicle  occupants  than 
that  of  a  liquid  fuel,  CNG  used  in  motor 
fuel  applications  is  expected  to  have  an 
odor  that  would  warn  vehicle  occupants 
of  the  presence  of  escaping  gas.  Finally, 
NHTSA  anticipates  that  vehicle 
manufacturers  will  take  all  necessary 
steps  to  assure  proper  venting  because 
of  product  liability  concerns. 

Leak  detection.  NHTSA  is,  however, 
considering  requiring  an  instrument  on 
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the  vehicle  (such  as  a  sensing  device) 
which  would  detect  gaseous  leakage  of 
unacceptable  levels  hom  the  fuel  system 
and  provide  an  appropriate  warning  to 
occupants  or  bystanders.  Accordingly, 
the  agency  requests  responses  to  the 
following  questions; 

1.  Should  the  agency  require  some 
type  of  warning  device,  such  as  an 
audible  warning  device,  to  detect  and 
warn  of  gaseous  fuel  leakage  from  a 
CNG  vehicle  when  parked?  Should 
detection  and  warning  be  required 
during  vehicle  operation?  At  what  level 
of  leakage  should  the  warning  device  be 
required  to  operate?  Please  specil^. 

2.  If  a  warning  device  is  needed,  what 
types  of  warning  devices  should  be 
allowed?  What  are  the  costs  of  such 
devices?  Are  such  devices  commercially 
available  or  would  they  need  to  be 
developed?  Are  such  devices  reliable? 
Please  specify. 

Refueling  connections.  Commenters 
suggested  that  NHTSA  propose 
requirements  concerning  the 
standardization  of  CNG  refueling 
connections.  Commenters  stated  that 
CNG  refueling  connections  for  CNG 
tanks  of  different  service  pressures,  such 
as  16,547,  20,684,  and  24,821  Kpa  gauge 
pressure  (2,400,  3,000  and  3,600  psig), 
should  be  of  different  sizes  to  prevent 
over-pressurization  during  refueling. 
Commenters  stated  that  there  could  be 
a  safety  problem  if,  for  example,  a 
24,821  l^a  gauge  pressure  (3,600  psig) 
refueling  nozzle  is  used  to  fill  a  16,547 
kPa  gauge  pressure  (2,400  psig)  vehicle 
fuel  system.  Commenters  also  stated 
that  there  is  a  need  to  (1)  prevent  flow 
from  the  refueling  nozzle  to  the  vehicle 
unless  there  is  a  pK>sitive  connection 
between  the  nozzle  and  vehicle 
receptacle,  (2)  allow  safe  release  of  high 
pressure  CNG,  at  the  nozzle-to-vehicle 
interface,  before  disconnecting  the 
refueling  nozzle,  and  (3)  prevent 
attempts  by  vehicle  operators  to  tamper 
with  or  try  to  adapt  refueling 
connections  (in  the  absence  of 
standardized  connections). 

After  considering  the  comments, 
NHTSA  has  decided  not  to  propose  the 
recommended  requirements.  First, 
NHTSA  believes  that  the  potential 
safety  risks  associated  with  over¬ 
pressurization  of  the  fuel  storage 
containers  are  addressed  through  the 
proposed  bonfire  test  requirements 
discussed  above.  Second,  NHTSA 
believes  that  voluntary  actions  by 
industry  will  address  most,  if  not  all,  of 
the  problems  raised  by  commenters. 
Finally,  NHTSA  does  not  believe  that 
the  issues  commenters  raise,  with  the 
exception  of  overfilling  the  fuel  storage 
containers,  present  significant  safety 
concerns. 


III.  Benefits  of  Proposed  Rule 

According  to  a  NHTSA  technical 
report  on  motor  vehicle  fires  in  traffic 
crashes  and  the  effect  of  FMVSS  301,  it 
is  estimated  that  Standard  301  has 
reduced  fires  in  all  passenger  car 
crashes  by  14  percent.  ("Motor  Vehicle 
Fires  in  Traffic  Crashes  and  the  Effects 
of  Fuel  System  Integrity  Standard,” 

DOT  HS  807  675,  November  1990.) 
Evidence  exists  that  fire  rates  in  injury 
crashes  may  be  lower  for  post-standard 
vehicles,  but  information  was 
insufficient  for  definitive  statistical 
conclusions.  In  fat^l  passenger  car 
crashes,  there  was  no  significant 
reduction  in  the  fire  rate  for  post¬ 
standard  vehicles.  Data  were 
insufficient  to  develop  reliable  estimates 
of  the  effect  of  FMVSS  301  for  school 
buses.  In  addition,  no  significant 
reduction  in  crash  fires  was  found  for 
post-standard  light  trucks. 

The  National  Fire  Protection 
Association  (NFPA)  submitted  data  on 
1984-1988  annual  average  automobile 
fire  rates  to  the  docket  (Docket  No.  73- 
20-Nl  5-027).  These  data  contain 
information  on  the  number  of  fires  in 
passenger  cars  by  type  of  materia)  first 
ignited  (gasoline,  LP-gas,  or  natural  gas). 
However,  the  data  do  not  indicate 
whether  or  not  the  material  was  used  to 
fuel  the  vehicle.  The  fuel  that  ignited 
may  not  have  been  in  the  fuel  tank,  but 
may  have  been  on-board  the  vehicle  in 
a  gas  can,  propane  tank,  or  may  not  have 
been  in  the  vehicle  at  the  time  of  the 
crash.  Thus,  these  data  cannot  be  used, 
since  they  are  not  sufficient  to  enable 
the  agency  to  determine  the  fire  rate  of 
CNG  and  LPG  vehicles  in  compari.son  to 
gasoline  fueled  vehicles. 

The  agency  can,  however,  estimate 
the  number  of  fires  in  CNG  vehicles  and 
LPG  vehicles,  assuming  they  have  the 
same  fire  rate  as  gasoline  powered 
vehicles.  Based  on  FMVSS  301  fire  rates 
and  on  one  Department  of  Energy 
scenario  of  projected  on-road  alternative 
fuel  vehicles,  by  fuel  type,  there  could 
be  1,690  fires  in  CNG  vehicles  and  3,280 
fires  in  LPG  vehicles  in  the  year  2010. 

IV.  Costs  of  Proposed  Rule 

NHTSA  estimates  that  testing 
associated  with  the  proposed  vehicle 
requirements,  if  adopted  in  a  final  rule, 
would  cost  approximately  $58,530- 
$63,080  per  CNG  body  style.  These  costs 
are  separated  by  CNG  container  testing 
costs  and  vehicle  testing  costs  as 
follows:  The  costs  for  CNG  container 
testing  to  perform  the  pressure  cycling, 
burst,  and  bonfire  tests  range  from  a  low 
of  $2,250  to  $6,800.  In  addition,  the  cost 
of  the  container  is  $600  (three 
containers  are  required  for  a  total  cost 


of  $1,800).  Thus,  the  container  testing 
costs  will  range  from  approximately 
$4,050  to  $8,600. 

The  cost  to  perform  a  frontal,  lateral 
and  rear  impact  test  is  $5,000  (total  cost 
of  $15,000  for  three  tests) .  The  cost  of 
the  vehicle,  which  is  destroyed  during 
the  test,  is  approximately  $13,160 
($39,480  for  the  three  vehicles  to  be 
used  in  the  tests).  Thus,  the  total  vehicle 
testing  costs  will  be  approximately 
$54,480. 

The  agency  does  not  have  any 
information  on  potential  hardware  costs 
of  complying  with  the  proposed 
requirements.  NHTSA  requests 
comments  on  those  costs  from  vehicle 
and  CNG  fuel  tank  manufacturers. 

V.  Leadtime 

NHTSA  is  proposing  to  make  the 
equipment  requirements  in  this 
proposed  rule  effective  on  September  1, 
1994.  The  agency  considers  this  a 
reasonable  time  period  in  light  of  the 
agency’s  belief  that  manufacturers 
would  at  most  have  to  make  minor 
modifications  in  container  design.  This 
belief  is  based  on  the  similarity  between 
the  proposed  requirements  and  RSPA 
standards  currently  in  effect. 

NHTSA  is  proposing  to  make  the 
vehicle  requirements  effective  on 
September  1,1 994  because  the  agency 
believes  that  this  would  provide  a 
reasonable  time  period  for 
manufacturers  to  make  any  vehicle 
modifications  necessitated  by  the 
proposal.  NHTSA  believes  that  the 
proposed  dynamic  vehicle  crash  test 
requirements  rule  could  make  it 
necessary  for  vehicle  manufacturers  to 
make  significant  design  modifications  in 
order  to  comply.  According  to  the 
agency’s  information,  most  CNG 
vehicles  are  currently  manufactured  in 
accordance  with  NFPA  Standard  52, 
which  specifies  design-oriented 
requirements  and  does  not  specify  a 
barrier  crash  test.  This  proposed  rule 
contains  provisions  including  crash 
tests  that  simulate  actual  crash 
situations,  and  is  thus  more  stringent 
than  NFPA  Standard  52.  NHTSA  is 
proposing  these  more  stringent 
requirements  because  it  believes  they 
are  necessary  to  ensure  the  integrity  of 
CNG  fuel  systems,  thereby  affording  the 
passengers  of  CNG  vehicles  a 
comparable  level  of  protection  to  that 
provided  by  Standard  301. 

Although  NHTSA  has  tentatively 
concluded  that  an  effective  date  of 
September  1, 1994,  for  both  the  vehicle 
and  equipment  requirements  provides 
sufficient  leadtime.  NHTSA  requests 
comment  on  this  date. 

The  proposed  rule  would  not  have 
any  retroactive  effect.  Under  section 
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103(d)  of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (IS  U.S.C.  1392(d)). 
whenever  a  Federal  motor  vehicle  safety 
standard  is  in  effect,  a  state  may  not 
adopt  or  maintain  a  safety  standard 
applicable  to  the  same  aspect  of 
performance  which  is  not  identical  to 
the  Federal  standard.  Section  105  of  the 
Act  (15  U.S.C.  1394)  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

VI.  Rulemaking  Analyses 

A.  Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  analyzed  this  proposed 
nile  and  determined  that  it  is  not 
"major*'  within  the  meaning  of 
Executive  Oder  12291.  However, 
NHTSA  has  determined  that  the 
proposed  rule  is  "significant”  within 
the  meaning  of  the  Department  of 
Transportation  regulatory  policies  and 
procedures  because  of  the  significant 
public  and  Congressional  interest  in  the 
rulemaking.  NOTSA  has  estimated  the 
costs  of  the  proposed  amendments  in  a 
Preliminary  Regulatory  Evaluation 
which  is  included  in  the  docket  for  this 
rulemaking.  As  discussed  above. 

NHTSA  estimates  that  testing  associated 
with  the  proposed  vehicle  requirements, 
if  adopted  in  a  final  rule,  would  cost 
approximately  $58,S30-S63,080  per 
CNG  body  style.  NHTSA  estimates  that 
the  costs  associated  with  the  equipment 
requirements,  including  the  cost  of  the 
containers,  would  range  from  $4,050- 
$8,600. 

B.  Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
effects  of  this  rulemaking  action  under 
the  P.egulatory  Flexibility  Act.  Based 
upon  the  agency’s  evaluation,  I  certify 
that  this  proposed  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Information  available  to  the  agency 
indicates  that  currently  there  are  very 
few  businesses  converting  passenger 
cars  or  light  trucks  to  CNG  use.  Some 
businesses  are  converting  transit  buses 
or  delivery  trucks  to  CNG,  but  many  of 
these  vehicles  would  not  be  covered  by 
'  the  vehicle  requirements  of  the 
proposed  rule  because  the  vehicles’ 
GVWRs  exceed  10,000  pounds.  The 
agency  further  believes  that  as  the 
market  expands  for  CNG  vehicles, 
original  vehicle  manufacturers  will 


b^in  to  produce  these  vehicles  because 
they  will  be  able  to  do  so  at  less  expose 
than  converters. final-stage 
manufacturers  and  alterers.  Few,  if  any. 
original  vehicle  manufacturers  which 
manufacture  CNG  vehicles  would  be 
considered  small  businesses. 

C.  Executive  Order  12612  (Federalism) 

NHTSA  has  analyzed  this  rulemaking 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612.  NHTSA  has  determined 
that  the  proposed  rule  would  not  have 
sufficamt  Federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  Aocm^ding  to  the 
information  available  to  the  agency, 
only  one  state  has  adopted  Nl^A 
Standard  52  for  the  regulation  of  CNG 
friel  system  integrity. 

D.  National  Environmental  Policy  Act 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969, 
NHTSA  has  considered  the 
environmental  impacts  of  this  proposed 
rule.  The  agency  has  determined  that 
this  proposed  rule,  if  adopted  as  a  final 
rule,  woxild  have  no  adverse  impact  on 
the  quality  of  the  human  environment. 
On  the  contrary,  because  NHTSA 
anticipates  that  ensuring  the  safety  of 
CNG  vehicles  would  encourage  their 
use,  NHTSA  believes  that  the  proposed 
rule  would  yield  positive  environmental 
consequences  because  CNG  bums 
cleaner  than  gasoline  or  diesel  fuels. 

Vn.  Comments 

interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10 
copies  be  submitted.  i 

All  GOBunents  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit  This 
li^tation  is  intend^  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  comroenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purpmtedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Dodcet  Section.  A 
request  for  confidentiality  should  be 
accompcmied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency’s  confidential  business 
information  regulation.  49  CFR  part  512. 


All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  fix'  the 
propo^  wrill  be  ccmsidered.  To  the 
extent  possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Conmmnts  received  too  late  for 
consideration  in  regard  to  the  final  rule 
will  be  considered  as  suggestions  for 
further  rulemaking  action.  Comments  on 
the  proposal  will  be  available  for 
inspection  in  the  docket  at  the  above 
address.  The  NHTSA  will  continue  to 
file  relevant  information  as  it  becomes 
available  in  the  docket  after  the  closing 
date,  and  NHTSA  recommends  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persmis  denring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed.  stamped  postcard  in  the 
envelope  with  ti^ir  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motcx 
vehicles. 

PART  571— {AMENDED] 

In  consideration  of  the  foregoing, 
NHTSA  proposes  that  49  CFR  part  571 
be  amended  as  follows: 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C  1392, 1401, 1403, 
1407;  delegation  of  authority  at  49  CFR  1.50. 

2.  A  new  safety  standard.  §  571.303, 
Standard  No.  303,  CNG  fuel  system  and 
fuel  tank  integrity,  would  be  added  to 
part  571,  to  read  as  follows: 

§571.303  Standard  No.  303;  CNG  fuel 
syalam  artd  fuel  tank  integrity. 

51.  Scope.  This  standard  specifies 
requirements  for  the  integrity  of  motor 
vehicle  fuel  systems  using  compressed 
natural  gas  (C^G),  including  the  CNG 
fuel  systems  of  dedicated  and  dual  fuel 
CNG  vehicles,  and  for  the  integrity  of 
CNG  fuel  tanlu. 

52.  Purpose.  The  purpose  of  this 
standard  is  to  reduce  deaths  and  injuries 
occurring  from  fires  that  result  from  fuel 
leakage  during  and  after  motor  vehicle 
crashes. 

53.  Application.  This  standard 
applies  to  paraenger  cars,  muhipurpose 
passenger  vehicles,  trucks  and  buses 
that  use  CNG  as  a  motcx  fuel,  end  to 
containers  designed  to  store  CNG  as 
motor  fuel  on-board  any  motor  vehicle. 

54.  Definitions. 

CNG  fiiel  tank  means  a  container 
designed  to  store  CNG  as  motor  fuel  on¬ 
board  a  motor  vehicle. 
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Dedicated  CNG  vehicle  means  a 
vehicle  equipped  with  one  fuel  system 
and  designed  to  operate  on  Q^IG. 

Dual-fuel  CNG  vehicle  means  a 
vehicle  equipped  with  two  independent 
fuel  systems,  one  of  which  is  designed 
to  supply  CNG  and  the  other  gasoline  or 
diesel  fuel. 

Fuel  system  means  all  components 
used  to  store  or  supply  CNG  to  a 
vehicle’s  engine. 

Service  pressure  means  the  internal 
pressure  of  a  CNG  fuel  tank  when  filled 
to  design  capacity  with  CNG  at  20 
degrees  Celsius  (68  degrees  Fahrenheit). 

S5.  General  requirements. 

55 . 1  Vehicle  requirements. 

55.1.1  Vehicles'with  GVWR  of 
10,000  pounds  or  less.  Each  passenger 
car,  multipurpose  passenger  vehicle, 
truck,  and  hus  with  a  GVWR  of  10,000 
pounds  or  less  that  uses  CNG  as  a  motor 
fuel  and  that  is  manufactured  on  or  after 
September  1, 1994  shall  meet  the 
requirements  of  S6,  except  S6.4. 

55.1.2  Schoolbuses  with  a  GVWR 
greater  than  10,000  pounds.  Each 
schoolbus  with  a  GVWR  greater  than 
10,000  pounds  that  uses  CNG  as  a  motor 
fuel  and  that  is  manufactured  on  or  after 
September  1, 1994  shall  meet  the 
requirements  of  S6.4. 

55.1.3  Each  passenger  car, 
multipurpose  passenger  vehicle,  truck, 
and  bus  that  uses  CNG  as  a  motor  fuel 
shall  be  equipped  with  a  CNG  fuel  tank 
that  meets  the  requirements  of  S7. 

55.2  Equipment  requirements;  CNG 
fuel  tanks.  Each  CNG  fuel  tank 
manufactured  on  or  after  September  1, 
1994  shall  meet  the  requirements  of  S7. 

55.3  Fuel  system  pressure  drop: 
barrier  crash. 

(a)  For  vehicles  except  for  dual-fuel 
CNG  vehicles,  the  fuel  system  pressure 
drop,  expressed  in  kiloPascals  (kPa),  in 
any  fixed  or  moving  barrier  crash  shall 
not  exceed: 

(1)  13.72(TA^fs)  from  impact  until 
motion  of  the  vehicle  has  ceased; 

(2)  68.6(TA^fs)  during  the  five  minute 
period  following  cessation  of  motion; 
and 

(3)  13.72(T/Vfs)  in  any  one-minute 
interval  during  the  10  minute  period 
following  the  five  minute  period 
specified  in  paragraph  (a)  (2)  of  this 
section,  where  T  is  the  temperature  of 
the  test  gas  in  degrees  Kelvin,  stabilized 
to  ambient  temperature  before  testing, 
and  Vfs  is  the  internal  volume  in  liters 
of  the  ^el  system  from  which  CNG  is 
leaked. 

(b)  For  dual-fuel  CNG  vehicles, 
allowable  combined  CNG  and  gasoline 
or  diesel  fuel  leakage  in  any  fixed  or 
moving  barrier  crash  test  shall  not 
exceed: 


(1)  1,336  kilojoules  (kj)  (1,266.25  Btu), 
in  energy  content  from  impact  until 
motion  of  the  vehicle  has  ceased; 

(2)  6,680  kJ  (6,331.25  Btu)  during  the 
five  minute  period  following  cessation 
of  motion;  and 

(3)  1,336  kJ  (1,266.25  Btu)  in  any  one- 
minute  interval  during  the  10  minute 
period  following  the  five-minute  period 
specified  in  paragraph  (b)  (2)  of  this 
section. 

S6.  Test  requirements:  fuel  system 
integrity.  Each  vehicle  with  a  GVWR  of 
10,000  pounds  or  less  shall  meet  the 
requirements  of  any  applicable  barrier 
crash  test.  A  particular  vehicle  need  not 
meet  further  requirements  after  having 
been  subjected  to  a  single  barrier  crash 
test. 

56.1  Frontal  barrier  crash.  When  the 
vehicle  traveling  longitudinally  forward 
at  any  speed  up  to  and  including  30 
mph  impacts  a  fixed  collision  barrier 
that  is  perpendicular  to  the  line  of  travel 
of  the  vehicle,  or  at  any  angle  up  to  30 
degrees  in  either  direction  from  the 
perpendicular  to  the  line  of  travel  of  the 
vehicle,  with  50th  percentile  test 
dummies  as  specified  in  part  572  of  this 
chapter  at  eadi  ftonX  outboard 
designated  seating  position  and  at  any 
other  position  whose  protection  system 
is  required  to  be  tested  by  a  dummy 
under  the  provisions  of  Standard  No. 
208,  under  the  applicable  conditions  of 
S8,  the  fuel  pressure  drop  shall  not 
exceed  the  limits  of  S5.3. 

56.2  Rear  moving  barrier  crash. 
When  the  vehicle  is  impacted  from  the 
rear  by  a  barrier  moving  at  30  mph,  with 
test  dummies  as  specified  in  part  572  of 
this  chapter  at  ea(±  front  outboard 
designated  seating  position,  under  the 
applicable  conditions  of  58,  the  fuel 
pressure  drop  shall  not  exceed  the 
limits  of  S5.3. 

56.3  Lateral  moving  barrier  crash. 
When  the  vehicle  is  impacted  laterally 
on  either  side  by  a  barrier  moving  at  20 
mph  with  50th  percentile  test  dummies 
as  specified  in  part  572  of  this  chapter 
at  positions  required  for  testing  to 
Standard  No.  208,  under  the  applicable 
conditions  of  S8,  the  fuel  pressure  drop 
shall  not  exceed  the  limits  of  S5.3. 

56.4  Moving  contoured  barrier 
crash.  When  the  moving  contoured 
barrier  assembly  traveling 
longitudinally  forward  at  any  speed  up 
to  and  including  30  mph  impacts  the 
test  vehicle  (schoolbus  with  a  GVWR 
exceeding  10,000  pounds)  at  any  point 
and  angle,  under  the  applicable 
conditions  of  S8.1  and  ^.4,  the  fuel . 
pressure  drop  shall  not  exceed  the 
limits  of  S5.3. 

S7.  Test  requirements:  fuel  tank 
integrity. 


Each  CNG  fuel  tank  shall  be  capable 
of  meeting  the  requirements  of  S7.1 
through  S7.4.  However,  a  particular  fuel 
tank  (i.e.,  test  specimen) — 

(a)  Tested  to  meet  the  requirements  of 

57.2  shall  first  meet  the  requirements  of 
S7.1. 

(b)  Tested  for  compliance  with  S7.1 
and  S7.2  need  not  meet  the 
requirements  of  S7.3. 

(c)  Shall  meet  the  requirements  of 

57.3  under  either  Test  1  or  Test  2  in  S9. 

57.1  Pressure  cycling  test.  Each  CNG 
fuel  tank  shall  not  leak  or  permanently 
deform,  more  than  1  percent  of  any 
circumference  of  the  tank,  when  tested 
in  accordance  with  S7.1.1  through 
S7.1.4. 

57.1.1  The  CNG  fuel  tank  is 
hydrostatically  pressvuized  to  the 
service  pressure,  then  to  not  more  than 
10  percent  of  the  service  pressure,  for 
13,000  cycles. 

57.1.2  After  being  pressurized  as 
specified  in  S7.1.1,  the  CNG  fuel  tank  is 
hydrostatically  pressurized  to  125 
percent  of  the  service  pressure,  then  to 
not  more  than  10  percent,  of  the  service 
pressure,  for  5,000  cycles. 

57.1.3  The  cycling  rate  does  not 
exceed  10  cycles  per  minute. 

57.1.4  The  cycling  is  conducted  at 
ambient  temperatures. 

57.2  Burst  test.  Each  CNG  fuel  tank 
shall  not  leak  or  permanently  deform, 
more  than  1  percent  of  any 
circumference  of  the  tank,  when 
subjected  to  an  internal  hydrostatic 
pressure  of  3.50  times  the  service 
pressure  for  60  seconds.  The  rate  of 
pressurization  shall  not  exceed  1,379 
kPa  gauge  pressure  (200  psig)  per 
second. 

57.3  Bonfire  test.  When  the  CNG 
fuel  tank  is  exposed  to  fire  under  the 
applicable  conditions  of  S9.  for  the 
duration  specified  in  S9.2.1,  it  shall 
vent  its  contents  through  a  pressure 
relief  device. 

57.4  Labeling.  Each  tank  shall  be 
permanently  labeled  with  the 
information  specified  in  paragraphs  (a) 
through  (c).  The  information  specified 
in  paragraphs  (a)  through  (c)  of  this 
section  shall  be  in  English  and  in  letters 
and  numbers  that  are  at  least  one  half 
inch  high. 

(a)  The  tank  manufacturer’s  name  and 
address. 

(b)  The  statement:  "Manufactured  in 

_ ,’’  inserting  the  month  and  year 

of  manufacture  of  the  tank. 

(c)  Maximum  service  pressure 

_ kPa  ( _ psig) 

(d)  The  symbol  DOT,  constituting  a 
certification  by  the  tank  manufacturer 
that  the  tank  conforms  to  all 
requirements  of  this  standard. 

S8.  Test  conditions:  fuel  system 
integrity.  The  requirements  of  S5  and  S6 
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shall  be  met  under  the  following 
conditions.  Where  a  range  of  conditions 
is  specified,  the  vehicle  must  be  capable 
of  meeting  the  requirements  at  all  points 
within  the  range. 

58.1  General  test  conditions.  The 
following  conditions  apply  to  all  tests. 

58.1.1  The  fuel  storage  tank(s)  is 
filled  to  100  percent  of  service  pressure 
with  nitrogen,  N2. 

58.1.2  After  the  fuel  storage 
containerfs)  is  ftlled  as  specifted  in 

58.1.1,  the  fuel  system  other  than  the 
fuel  storage  container{s)  is  filled  with 
nitrogen,  N2,  to  normal  operating 
pressures.  Any  shutoff  valve  at  the  fuel 
tank  is  in  the  open  position. 

58.1.3  In  meeting  the  requirements 
of  S6.1  through  S6.4,  if  the  vehicle  has 
an  electrically  driven  fuel  pump  that 
normally  runs  when  the  vehicle’s 
electrical  system  is  activated,  it  is 
operating  at  the  time  of  the  barrier 
crash. 

58.1.4  The  parking  brake  is 
disengaged  and  the  transmission  is  in 
neutral,  except  that  in  meeting  the 
requirements  of  S6.4,  the  parking  brake 
is  set. 

58.1.5  Tires  are  inflated  to 
manufacturer’s  speciftcations. 

58.1.6  The  vehicle,  including  test 
devices  and  instrumentation,  is  loaded 
as  follows: 

(a)  A  passenger  car,  with  its  fuel 
system  filled  as  specified  in  S8.1.1  and 

58.1.2,  is  loaded  to  its  unloaded  vehicle 
weight  plus  its  rated  cargo  and  luggage 
capacity  weight,  secured  in  the  luggage 
area,  plus  the  necessary  test  dummies  as 
specified  in  S6,  restrained  only  by 
means  that  are  installed  in  the  vehicle 
for  protection  at  its  seating  position. 

(b)  A  multipurpose  passenger  vehicle, 
truck,  or  bus  with  a  GVWR  of  10,000 
pounds  or  less,  whose  fuel  system  is 
filled  as  specified  in  S8.1.1  and  S8.1.2, 
is  loaded  to  its  unloaded  vehicle  weight, 
plus  the  necessary  test  dummies  as 
specified  in  S6,  plus  136.1  kilograms 
(kg.)  (300  pounds  (lb.)),  or  its  rated  cargo 
and  luggage  capacity  weight,  whichever 
is  less,  secured  to  the  vehicle  and 
distributed  so  that  the  weight  on  each 
axle  as  measured  at  the  tire-ground 
interface  is  in  proportion  to  its  GAWR. 

If  the  weight  on  any  axle,  when  the 
vehicle  is  loaded  to  unloaded  vehicle 
weight  plus  dummy  weight,  exceeds  the 
axle’s  proportional  share  of  the  test 
weight,  the  remaining  weight  shall  be 
placed  so  that  the  weight  on  that  axle 
remains  the  same.  Each  dummy  shall  be 
restrained  only  by  means  that  are 
installed  in  the  vehicle  for  protection  at 
its  seating  position. 

(c)  A  schoolbus  with  a  GVWR  greater 
than  10,000  pounds,  whose  fuel  system 
is  filled  as  specified  in  S8.1.1  and 


S8.1.2,  is  loaded  to  its  unloaded  vehicle 
weight,  plus  54.4  kg.  (120  lb.)  of 
unsecured  weight  at  each  designated 
seating  position. 

58.2  Lateral  moving  barrier  crash 
test  conditions.  The  lateral  moving 
barrier  crash  test  conditions  are  those 
specified  in  S8.2  of  Standard  No.  208, 

49  CFR  571.208. 

58 . 3  Rear  moving  barrier  test 
conditions.  The  rear  moving  barrier  test 
conditions  are  those  specified  in  S8.2  of 
Standard  No.  208,  49  CFR  571.208, 
except  for  the  positioning  of  the  barrier 
and  the  vehicle.  The  barrier  and  test 
vehicle  are  positioned  so  that  at 
impact — 

(a)  The  vehicle  is  at  rest  in  its  normal 
attitude; 

(b)  The  barrier  is  traveling  at  30  mph 
with  its  face  perpendicular  to  the 
longitudinal  centerline  of  the  vehicle: 
and 

(c)  A  vertical  plane  through  the 
geometric  center  of  the  barrier  impact 
surface  and  perpendicular  to  that 
surface  coincides  with  the  longitudinal 
centerline  of  the  vehicle. 

58.4  Moving  contoured  barrier  test 
conditions.  The  following  conditions 
apply  to  the  moving  contoured  barrier 
crash  test. 

(a)  The  moving  barrier,  which  is 
mounted  on  a  carriage  as  specified  in 
Figure  1,  is  of  rigid  construction, 
symmetrical  about  a  vertical 
longitudinal  plane.  The  contoured 
impact  surface,  which  is  629 
millimeters  (mm)  (24.75  inches  (in.)) 
high  and  1,981  mm  (78  in.)  wide, 
conforms  to  the  dimensions  showm  in 
Figure  2,  and  is  attached  to  the  carriage 
as  shown  in  that  figure.  The  ground 
clearance  to  the  lower  edge  of  the 
impact  surface  is  133±12.7  mm 
(5.25±0.5  in.)  The  wheelbase  is 
3,048±50.8  mm  (120±2  in.). 

(b)  The  moving  contoured  barrier, 
including  the  impact  surface, 
supporting  structure,  and  carriage, 
weighs  1,814.4±22.7  kg  (4,000±50  lb.) 
with  the  weight  distributed  so  that 
408.2±11.3  kg  (900125  lb.)  is  at  each  rear 
wheel  and  (499.0111.3  kg  (1100125  lb.) 
is  at  each  front  wheel.  The  center  of 
gravity  is  located  1,372138.1  mm 
(54.011.5  in.)  rearward  of  the  front 
wheel  axis,  in  the  vertical  longitudinal 
plane  of  symmetry,  401  mm  (15.8  in.) 
above  the  ground.  The  moment  of 
inertia  about  the  center  of  gravity  is: 

U  =  367118.4  kg  m2  (271113.6  slug 

ft.2) 

I,  =  4.7111236  kg  m2  (34751174  slug 
ft.2) 

(c)  The  moving  contoured  barrier  has 
a  solid  nonsteerable  front  axle  and  fixed 
rear  axle  attached  directly  to  the  frame 
rails  with  no  spring  or  other  type  of 


suspension  system  on  any  wheel.  (The 
moving  barrier  assembly  is  equipped 
with  a  braking  device  capable  of 
stopping  its  motion.) 

(d)  The  moving  barrier  assembly  is 
equipped  with  G78-15  pneumatic  tires 
with  a  tread  width  of  152125.4  mm 
(6.011  in.),  inflated  to  165  kPa  (24  psi). 

(e)  The  concrete  surface  upon  which 
the  vehicle  is  tested  is  level,  rjgid,  and 
of  uniform  construction,  with  a  skid 
number  of  75  when  measured  in 
accordance  with  American  Society  of 
Testing  and  Materials  Method  E-274- 
65T  at  40  mph,  omitting  water  delivery 
as  specified  in  paragraph  7.1  of  that 
method. 

(f)  The  barrier  assembly  is  released 
from  the  guidance  mechanism 
immediately  prior  to  impact  with  the 
vehicle. 

S9.  Test  conditions:  fuel  tank 
integrity. 

59.1  The  requirements  of  S7.3  shall 
be  met  under  the  conditions  of  S9.2  and 
under  those  of  S9.3. 

59.2  Test  1.  The  following 
conditions  apply: 

59.2.1  The  tank  is  exposed  to  fire 
until  it  is  completely  vented. 

59.2.2  Time-pressure  readings  are 
recorded  at  30  second  intervals, 
beginning  when  the  fire  is  lighted  and 
continuing  until  the  tank  is  completely 
vented. 

59.2.3  The  tank  is  positioned  so  that 
its  longitudinal  axis  is  either  vertical  or 
horizontal. 

59.2.4  The  tank  is  filled  with  either 
Nitrogen,  or  Air. 

59.2.5  The  fuel  tank  is  filled  to  100 
percent  of  service  pressure. 

59.2.6  The  tank  is  tested  with  the 
pressure  relief  device(s)  in  place. 

59.2.7  The  tank  is  positioned  so  that 
no  flame  contacts  any  pressure  relief 
device. 

59.2.8  The  fire  is  generated  by  No.  2 
diesel  fuel. 

59.2.9  The  lowest  part  of  the  tank 
shall  be  102  mm  (4  in.)  above  the  liquid 
surface  of  the  diesel  fuel  at  the 
beginning  of  the  test. 

59.2.10  The  quantity  of  fuel 
specified  in  S9.2.8  is  contained  in  a  pan, 
of  the  dimensions  specified  in 
paragraph  S9.2.11.  at  a  depth  of  not  less 
than  100  cm  (39.4  in.). 

59.2.11  The  dimensions  of  the  pan 
specified  in  S9.2.10  are  such  that: 

(a)  The  length  «md  width  of  the  pan 
each  exceed  that  of  the  vertical 
projection  of  the  fuel  container  on  a 
horizontal  plane  below  the  container  by 
not  less  than  20  cm  (7.9  in.),  nor  more 
than  50  cm  (19.7  in.). 

(b)  The  sidewalls  of  the  pan  project 
above  the  level  of  the  fuel  by  not  more 
than  2  cm  (0.8  in.). 
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S9J  TesI  2.  The  ccHiditioiis  are  those 
specified  in  S9.2.1  through  9.2.11. 
except  that  the  fuel  container  is  filled  to 
25  percent  of  service  pressure. 
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MOTES: 

1.  OUTER  FRAME  6.0  X  2.0  X  0.19  IN  (152  X  SI  X  6  inmi  STEEL  TUBING.  TWO  FIECES 


WELDED  TOGETHER  FOR  A  12.0  IN  1305  mml  HEIGHT. 

2.  BALLAST  TIE  DOWNS. 

a  ALL  INNER  REINFORCEMENTS  AND  FRAME  GUSSETS  OF  4.0  X  2.0  X  0.19  IN 
(102  X  SI  X  6  mm)  STEEL  TUBING. 

4.  REINFORCE  AIIeAS  FOR  BOLTING  ON  FACE  FLATES. 


DIMENSIONS 


Lcltcf 


A 

B 

C 

O 

E 

F 

G 

H 

J 

K 

L 

M 

N 

F 

O 

R 


120.0 
60.0 
42.0 
21.0 
144  0 
1S.0 
ISO 
12  0 
240 
600 
04.0 
22.0 
120.0 
160 
12.0 
6.0 


FIG.  1-COMMON  CARniAGE  FOR  MOVING  BARRIERS 


1  900125LB  (408.211 1.3kg) 

1100  ±  25LB  (499.( 

■  AT  EACH  REAR  WHEEL 

11.3  kg) 

AT  EACH  FRONT  V 

TOTAL  WEIGHT 


'  MOMENTS  OF  INERTIA 

s  271  ±  13.6  SLUG  •  FT » (367  ±  18.4  kg . 
I,  =  3475  ±  174  SLUG  •  FT  *  (4711  ±  236  kg 

NOTES: 

1.  UPPER  FRAME  4.0  IN  DIA  X  0.25  IN  WALL  (102  mm  D 
(THREE  SIDES). 

2.  LOWER  FRAME  6.0  IN  DIA  X  0.50  IN  WALL  (152  mm  I 

3.  FACE  PLATE  0.75  IN  (19  mm)  THICK  COLD  ROLLED  ! 

4.  LEADING  EDGE  1.0  X  4.0  IN  (25  X  102  mm)  STEEL  B/ 

5.  ALL  INNER  REINFORCEMENTS  4.0  X  2.0  X  0.19  IN  (1 

FIG.  2-COMMON  CARRIAGE  WITH 
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Issued  on  January  13, 1993. 

Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  93-1232  Filed  1-19-93;  8:45  am) 
BILUNQ  CODE 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50CFRPart17 
RIN  10ia-AB88 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Finding  on 
Petitioned  Action  and  a  Proposed  Rule 
Pertaining  to  Three  Species  of 
Kangaroos  in  Mainland  Australia 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  petition  finding; 
proposed  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  a  12-month 
finding  on  a  petition  to  remove  all 
populations  of  the  red  kangaroo  and  of 
the  western  gray  kangaroo,  and 
populations  of  the  eastern  gray  kangaroo 
in  mainland  Australia,  from  the  list  of 
threatened  species  imder  the  U.S. 
Endangered  Species  Act  (Act).  The 
Service  also  announces  that  it  is 
deferring  a  decision  on  a  December  20, 
1989,  petition  to  reimpose  a  ban  on  the 
commercial  importation  of  products 
from  three  species  of  kangaroos  from 
mainland  Australia.  This  Federal 
Register  ilotice  announces  a  finding  that 
the  requested  action  to  delist  the  three 
kangaroo  spedes  is  warranted  and 
proposes  a  rule  to  accomplish  the 
delisting.  The  existing  spedal  rule 
applicable  to  threatened  kangaroo 
populations  is  proposed  for  recisibn. 
DATES:  Comments  on  the  proposed  rule 
must  be  submitted  by  March  22, 1993. 
Public  hearing  requests  must  be 
received  by  March  8, 1993. 

ADDRESSES:  Comments,  information  and 
questions  should  be  sent  to  the  Chief, 
Office  of  Scientific  Authority;  Mail 
Stop:  Arlington  Square,  room  725;  U.S. 
Fish  and  Wildlife  Service;  Washington, 
DC  20240  (FAX  number  703-358-2276). 
Express  and  messenger-delivered  mail 
should  be  addressed  to  the  Office  of 
Scientific  Authority;  Room  750,  4401 
North  Fairfax  Drive;  Arlington,  Virginia 
222G3.  The  petition,  findings, 
supporting  data,  and  comments  will  be 
available  for  public  inspection,  by 
appointment,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  at  the 
Arlington  address. 


FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Charles  W.  Dane,  Office  of  Scientific 
Authority,  at  the  above  address,  of  by 
phone  (703-358-1708). 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)  of  the  Act,  as  amended 
in  1982  (Act),  requires  that,  within  12 
months  of  receipt  of  a  petition  to  add  a 
species  to,  or  remove  a  species  from,  the 
Lists  of  Endangered  and  Threatened 
Wildlife  and  Plants,  a  finding  be  made 
as  to  whether  the  requested  action  is 
warranted,  not  warranted,  or  warranted 
but  precluded  by  other  listing  activity. 

If  the  finding  is  that  the  action  is 
warranted,  section  4(b)(3)  also  requires 
prompt  publication  in  the  Federal 
Register  of  a  proposed  regulation  to 
implement  such  action.  The  Service 
now  announces  a  12-month  finding  on 
a  November  6, 1990,  petition  by  the 
Wildlife  Legislative  Fund  of  America  to 
remove  the  red  kangaroo  [Macropus 
rufus),  the  western  gray  kangaroo  (M. 
fuliginous)  and  the  eastern  gray 
kangaroo  (M.  giganteus],  except  the 
subspecies  (M.  g.  tasmaniensis],  from 
the  list  of  threatened  species  under  the 
Act.  The  Service  also  annoimces  it  is 
deferring  a  decision  on  a  December  20, 
1989,  petition  by  Greenpeace  USA  to 
reimpose  an  importation  ban  on 
kangaroos  and  kangaroo  products.  The 
term  “kangaroo”  in  the  present  notice 
refers  to  all  populations  of  the  three 
species  of  macropods,  identified  above, 
except  M.  g.  tasmaniensis.  The  three 
species  of  kangaroos  were  listed  in  1974 
as  threatened  pursuant  to  the  Act  (39  FR 
44990),  and  the  commercial  importation 
of  kangaroos,  their  parts,  and  products 
was  b^ned.  A  special  rule  to  allow 
such  importations  into  the  United  States 
after  development  of  adequate  State 
management  plans,  accompanied  the 
listing.  The  Service  accepted  the 
management  programs  for  four 
Australian  States  and  lifted  the 
importation  ban  in  1981  (46  FR  23929), 
after  kangaroo  management  plans  and 
population  survey  techniques  had  been 
strengthened.  The  Service  allowed 
continuation  of  the  commercial 
importation  of  kangaroos  in  1983  (48  FR 
34757)  and  in  1984  withdrew  a 
proposed  rule  to  delist  the  three  species 
of  kangaroos  because  of  the  severe  and 
widespread  drought  of  1982-3  (49  FR 
17555). 

The  Service  was  petitioned  on 
December  20, 1989,  by  Greenpeace 
USA,  with  subsequent  support  from 
other  groups,  “to  reinstate  the  ban  on 
commercid  importation  of  kangaroos 
and  of  kangaroo  products.”  The 
petitioners  contended  that  Australia’s 
management  of  kangaroos  was 


inherently  flawed  and  that  Australian 
States  did  not  have  adequate  and 
effective  conservation  programs  that 
ensured  the  protection  of  the  threatened 
species.  The  Service,  in  order  to 
respond  to  the  December  20, 1989, 
petition  in  a  meaningful  manner,  sent 
three  representatives  to  Australia  in 
March  1990  to  investigate  the 
population  status  of  the  three  kangaroo 
species  (survey  methods,  numbers  and 
trends),  and  the  implementation  of 
management  programs.  In  addition,  the 
team  received  comments  about  the 
conservation  benefit  of  management 
plans  that  allowed  the  harvest  of 
kangaroos.  The  Service  team  spent  12 
days  meeting  with  selected  members  of 
Parliament,  representatives  of  various 
nongovernmental  organizations, 
scientists.  State  and  federal  natural 
resource  managers,  enforcement 
personnel,  grain  growers,  and  ranchers. 
The  team  also  visited  parks,  open  range, 
chillers,  faunal  dealers,  ports  and 
exporters.  The  team  presented  their 
findings  in  a  June  5, 1990,  report 
(Nichols,  J.D.,  S.R  Singer,  and  J.S. 

Smith.  1990.  Review  of  Kangaroo 
Management,  Australia,  Mandi  1990). 
The  Service,  in  a  Federal  Register 
notice  of  August  8, 1990  (55  FR  32276), 
announced  the  receipt  of  the 
Greenpeace  petition  and  the  availability 
of  the  June  5, 1990,  Service  report  and 
requested  comments  on  the  status  of  the 
three  species  of  kangaroos  in  Australia. 
The  comment  period  on  the  status 
review  of  the  December -20. 1989, 
petition  extended  to  November  6, 1990. 

The  Wildlife  Legislative  Fund  of 
America  submitted  a  petition  dated 
November  6, 1990,  which  was  received 
by  the  Service  on  the  following  day. 

That  petition  requested  that  all 
populations  of  the  red  kangaroo 
[Macropus  rufus),  the  western  gray 
kangaroo  [M.  fuliginous),  and  the 
eastern  gray  l^garoo  [M.  ^ganteus), 
except  the  subspecies  (M.  q. 
tasmaniensis),  be  removed  from  the  list 
of  threatened  species  under  the 
Endangered  Species  Act. 

The  Wildlife  Legislative  Fund  petition 
presented  the  June  5, 1990,  report 
prepared  by  Service  personnel  as  the 
principal  basis  for  their  petition.  Amcmg 
other  tWigs,  the  petitioners  dted  the 
conservative  estimates  of  the  1987 
kangaroo  populations  (red  kangaroos — 
7.5  million,  western  gray  kangaroos — 
1.7  million,  and  eastern  gray 
kangaroos— 4.7  million)  and  the  fact 
that  kangaroo  conservation  programs 
exist  within  individual  range  states  as 
reasons  for  delisting  the  sp^es. 

The  Service,  in  arederal  Register 
notice  of  June  12, 1991  (56  FR  26971), 
found  that  the  action  requested  in  the 
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November  6, 1990,  petition  may  be 
warranted  and  requested  additional 
comments  as  part  of  a  continuing  status 
review  of  kangaroos  and  kangaroo 
management  in  Australia.  The  comment 
{>eriod  was  reopened  \mtil  September 
10, 1991.  That  comment  peric^  was 
later  extended  to  September  24, 1991,  in 
a  Federal  Register  notice  dated 
September  17, 1991  (56  FR  47060). 

Ihe  present  assessment  of  the  status 
of  the  three  kangaroo  species  in 
mainland  Australia  finds  that  New 
South  Wales,  Queensland,  South 
Austnlia,  and  Western  Australia  have 
developed  and  implemented  adequate 
and  efiective  conservation  programs  that 
ensure  the  protection  of  these  macropod 
species.  The  Service  directly  evaluated 
kangaroo  management  in  Australia  by 
sending  Service  representatives  to 
Australia  in  March  1990  and  July  1992, 
and  by  requesting  and  evaluating 
information  about  kangaroo 
management  obtained  from 
Commonwealth  and  State  governments. 
The  three  species  are  protected  by 
appropriate  legislation,  have 
populations  regularly  monitored  by 
direct  and  indirect  procedures,  and  are 
managed  by  a  complex  licensing  system 
which  regulates  the  extent  of  the  legal 
harvest.  *rhe  Service  announces  it  is 
deferring  a  decision  on  the  December 
20, 1989,  petition  by  Greenpeace  USA  to 
reimpose  the  ban  on  kangaroos  and 
kangaroo  products.  The  Service  with 
this  Notice  also  finds  that  the  action 
requested  in  the  Wildlife  Legislative 
Fund’s  November  6, 1990,  petition  to 
delist  the  three  kangaroo  species  in 
mainland  Australia  is  warranted. 
Kangaroo  populations  are  high  emd 
management  is  good  so  it  is  unlikely 
that  these  kangaroos  will  become 
endangered  in  the  foreseeable  future. 
This  Federal  Register  notice  provides  a 
proposed  rule  to  efiect  the  delisting 
action  as  well  as  a  recision  of  the  special 
published  rule  allowing  imports  of 
kangaroo  products  into  the  United 
States.  The  Service  notes  that  the 
delisting  action,  if  finalized,  would  lead 
to  the  dismissal  of  the  Greenpeace 
petition  on  procedural  grounds  because 
there  would  not  be  any  mechanism  for 
the  imposition  of  the  importation  ban 
under  the  Act  (i.e.,  if  the  species  is  no 
longer  listed  as  threatened,  the  Service 
has  no  authority  to  impose  an 
imTOitation  ban). 

The  Service  also  notes  that  a  decision 
that  these  kangaroos  should  not  be  on 
the  list  of  endangered  and  threatened 
fauna  under  the  Act  seems  consistent 
with  listing  decisions  made  by  other 
bodies.  The  species  are  not  on  the 
Appendices  to  the  Convention  in 
International  Trade  in  Endangered 


Species  of  Wild  Fauna  and  Flora 
(CITES).  In  addition  the  three  species  of 
kangaroos  are  described  as  abundant  by 
the  Australian  Conservation 
Foundation.  'The  species  are  not  on  lists 
published  by  the  International  Union  for 
Conservation  of  Nature  and  Natural 
Resources  (lUCN),  the  Council  of  Nature 
Conservation  Ministers,  World  Wide 
Fund  for  Nature  Australia  (WWF),  or 
Fund  for  Animals  Ltd.,  that  variously 
identify  species  of  Australian  fauna  they 
find  to  be  endangered,  threatened, dr 
vulnerable. 

Summary  of  Comments  and 
Recommendations 

'The  Service  received  over  32,000 
cards  and  letters  bearing  about  35,000 
signatures  from  citizens  of  more  than  40 
countries  in  response  to  the  August  8, 
1990,  and  June  12, 1991,  requests  for 
comments.  Virtually  all  correspondents 
supported  the  request  to  ban  the 
importation  of  kangaroo  products  into 
the  U.S.  and/or  advocated  the  retention 
of  threatened  status  for  the  species. 

Many  of  the  more  lengthy  comments 
pertain  to  a  perceived  illogic  in  the 
kangaroo  management  programs  of 
Western  Australia,  South  Australia, 

New  South  Wales,  and  Queensland. 
Each  State  has  legislation  protecting 
macropods  and  each  State  has 
management  programs  implementing 
the  extensive  culling  of  kangaroos. 
Actions  to  harvest  protected  species  are 
considered  incongruous  activities  by 
many  persons.  The  commercial  kill  of 
macropods  (mostly  of  red  and  gray 
kangaroos)  in  the  four  States  could  total 
5.2  million  kangaroos  in  1992.  Many 
persons  questioned  whether  harvests  of 
this  magnitude  could  possibly  represent 
sustainable  yields.  Other  comments 
received  by  the  Service  questioned  the 
assessments  made  in  the  Nichols  et  al. 
report,  cited  perceived  flaws  in  the 
kangaroo  management  programs  of 
individual  States,  suggested  that  the 
kangaroo  skin  and  meat  industries 
(rather  than  killing  to  prevent  or 
mitigate  for  agricultural  damage)  were 
driving  the  kangaroo  harvests,  and 
hinted  at  nefarious  activities  and 
political  corruption  within 
governmental  bodies.  Comments 
submitted  on  several  occasions  by  the 
Australian  Commonwealth  and 
Australian  State  governments  have 
described  the  kangaroo  management 
programs  in  detail.  ’The  substance  of 
some  of  the  more  lengthy  comments  are 
addressed  in  some  detail  below. 

Comment  1.— Some  comments 
criticized  the  report  "Review  of 
Kangaroo  Management — Australia. 
Mar^  1990”  prepared  by  the  Service 
team  because  the  review  suggested  the 
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Service  consider  delisting  the  three 
kangaroo  species  without  having 
evaluated  tne  three  species  using  the 
criteria  of  the  Endangered  Species  Act. 
These  comments  further  argued  that  the 
petition  submitted  by  the  Wildlife 
Legislative  Fund  should  not  have  been 
accepted  by  the  Service  because  its  basis 
was  an  inappropriate  suggestion  in  the 
Service  report. 

Service  Response. — ^The  Service 
agrees  that  the  recommendation  for 
delisting  presented  in  the  "Review 
.  .  ."  was  not  in  and  of  itself  adequate 
to  support  a  delisting  finding.  However, 
the  Service  accepted  the  November  6, 
1990,  petition  b^use  it  presented 
sufficient  information  that  the  action 
"may  be  warranted.”  A  status  review 
was  initiated  in  the  August  8, 1990, 
notice  (55  Federal  Register  32276)  and 
continued  in  the  Jime  12, 1991,  notice 
(56  Federal  Register  26971).  A  status 
review  was  also  relevant  to  a  decision 
on  the  December  1989  petition  to  ban 
imports  (for  example,  no  separate  ban  is 
necessary  if  the  species  were  found  to 
be  endangered  and  no  ban  could  be 
imposed  by  the  Service  under  the  ESA 
or  any  other  authority  if  the  species 
were  found  to  be  neither  endangered 
nor  threatened). 

Comment  2.— Several  comments 
considered  the  Service  report  "Review 
of  Kangaroo  Management — ^Australia, 
March  1990”  to  be  flawed  either 
because  the  information  the  Service 
team  obtained  and  reported  was 
incorrect  or  because  the  Service  team 
did  not  adequately  interpret  that 
information. 

Service  Response. — ^The  Service  notes 
that  the  Australian  inspection  was  a 
brief  and  intense  efiort  to  obtain  on-site 
information  about  population 
monitoring  procedures,  product  tagging 
procedures,  law  enforcement  practices 
and  the  implementation  of  management 
programs.  It  is  an  important  listing  of 
that  information  and  a  useful 
assessment  of  kangaroo  management  in 
Australia. 

Comment  3. — The  Service  should  not 
delist  the  three  species  because  the 
commercial  harvest  system  is  driven  by 
commercial  greed  rather  than 
conservation  interests. 

Service  Response. — ^Whether  the 
harvest  system  is  driven  by  greed, 
conservation,  or  any  other  motivation  is 
not  a  listing  issue.  Species  are  evaluated 
under  the  Act  on  the  basis  of  five 
prescribed  listing  criteria.  'This 
evaluation  for  the  three  kangaroo 
species  is  described  later  in  this  Federal 
Register  notice.  The  listing  criteria 
consider,  among  other  things,  whether 
causes  and  extent  of  mortalities 
(overutilization)  endanger  or  threaten 
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the  species.  The  nature  of  the 
commercial  harvest  system  is  important 
to  this  evaluation  under  the  Act  because 
the  commercial  harvest  is  the  greatest 
source  of  human^induced  mortality 
impacting  the  kangaroos.  The  Service 
notes  that  the  commercial  harv'est  is  a 
licensed  and  managed  operation 
conducted  within  the  bounds  of  a 
harvest  quota  system.  Harvest  quotas  are 
determined  on  the  basis  of  population 
information,  seasonal  conditions  and 
the  perceived  requirements  by  rural 
persons  for  damage  mitigation.  Quotas 
comprise  that  portion  of  the  current 
living  kangaroo  population  that  can 
apparently  be  safely  harvested  without 
threatening  the  welfwe  of  the  species. 
The  commercial  industry  is  the 
mechanism  by  which  a  substantial 
portion  of  the  quota  is  harvested  and 
utilized.  About  70  percent  of  the  quota 
has  been  commercially  harvested  in 
recent  years. 

Comment  4. — ^The  Service  should  not 
delist  the  three  species  because  the 
harvest  quota  system  is  insensitive  to 
environmental  or  other  conditions  that 
may  adversely  impact  kangaroos  during 
an  annual  period. 

Service  Response. — ^The  harvest  quota 
system  has  a  capability  to  be  sensitive 
to  short-term  changes  that  may  impact 
kangaroo  populations.  Additional  aerial 
surveys,  ground  surveys  and  property 
and  chiller  inspections  can  be 
accomplished  at  any  time  within  a  state 
if  there  are  indications  that  kangaroo 
populations  may  be  undergoing 
unexpected  changes  throughout  the 
year.  The  harvest  in  any  state  can  be 
expanded,  restricted  or  terminated  by 
cancelling,  withholding  or  placing 
restrictions  on  the  issuance  of  licenses 
and  by  limiting  the  numbers  of  animals 
that  can  be  taken. 

Comment  5. — ^The  Service  should 
retain  threatened  status  for  the  three 
kangaroo  species  because 
Commonwealth,  State  and  Territorial 
Governments  have  not  fully 
implemented  the  27  recommendations 
of  the  Australian  Senate  Select 
Committee  and  because  Queensland  has 
not  yet  fully  implemented  the  terms  of 
the  1990  Settlement  Agreement  between 
Greenpeace  Australia,  Queensland  and 
the  Commonwealth  of  Australia. 

Service  Response. — ^The 
Commonwealth  has  indicated  (ANPWS 
1991  A]  that  it  has  considered  ail  the 
recommendations  of  the  Senate  Select 
Committee.  Many  of  the 
recommendations  are  relevant  at  the 
State  level  and  they  have  been 
implemented  where  applicable  and 
possible.  Additional  funding  has  been 
sought  from  the  Commonwealth 
Government  to  implement 


recommendations  relevant  at  the 
Federal  level.  Queensland  Naticmal 
Parks  and  Wildlife  Service  has 
implemented  basic  changes  in  its 
kangaroo  management  system  to 
respond  to  some  of  the  commitments  in 
the  Settlement  Agreement  (ANPWS 
1991  A).  Some  issues  require  research, 
experimentation  or  basic  changes  in 
policy  and  will  require  time  before  full 
implementations  occurs.  The  fact  that 
recommedations  of  the  Senate  Select 
Committee  and  the  Settlement 
Agreement  may  not  have  been  fully 
implemented  at  this  time  may  be 
grounds  for  further  negotiations  in 
Australia  but  are  not  grounds  for  making 
a  listing  decision  under  the  Act. 

The  Service  team  received  written 
comments  supporting  current  kangaroo 
management  programs  when  they  made 
their  March  1990  inspection.  Those 
comments  were  incorporated  in  the 
team’s  June  5, 1990,  report  “Review  of 
Kangaroo  Management-Australia,  March 
1990”.  The  Service  also  recieved 
comments  from  Australian  authorities 
during  the  open  comment  periods.  One 
comment  from  the  Australian  Embassy 
was  in  response  to  a  query  about  the 
killing  of  kangaroos  in  Hattan-Kulkyne 
National  Park  in  Victoria.  The 
Commonwealth  has  no  legislative 
involvement  in  kangaroo  management 
in  Victoria  because  Victoria  does  not 
export  kangaroo  parts  and  products  and 
thus  has  not  developed  a  kangaroo 
management  plan  for  Commonwccilth 
approval.  Victoria  has  determined  that 
the  Hattah-Kuikyne  National  Park  still 
retains  elements  of  endemic  woodlands 
and  considers  the  park  to  be  a  biosphere 
reserve  of  this  endemic  woodland.  The 
goal  for  the  Park  is  principally  to 
redevelop  the  endemic  woodland,  and 
excess  kangaroos  apparently  need  to  be 
culled  so  herbivore  damage  to 
revegetation  is  minimized.  The  Service 
fully  accepts  this  explanation. 

The  Australian  National  Parks  and 
Wildlife  Service  (ANPWS)  provided 
comments  and  attachments  in  response 
to  the  August  8, 1990,  Federal  Register 
notice  and  in  response  to  the  “Review 
of  Kangaroo  Management-Australia, 
March  1990”.  The  ANPWS  submission 
identified  the  parties  responsible  for 
wildlife  management  in  Australia  and 
discussed:  the  abilities  of  the  individual 
States  to  reduce  harvest  within  a 
resonable  time  period  in  order  to  cope 
with  changed  environmental  conditions 
or  population  parameters;  the  abilties  to 
detect  illegal  trade  in  skins  and  meat; 
the  magnitude  of  the  non-commercial 
kill;  research  proposals  to  further 
evaluate  kangaroo  populations  in 
Queensland;  information  about  the 
effect  of  recent  floods  in  Queensland 


and  New  South  Wales  on  the  kangaroo 
populations  and  harvest;  and  actions 
taken  on  recommendations  made  by  the 
Australian  Senate  Select  Committee  on 
Animal  Welfare.  The  submissicm  also 
included  information  pertaining  to  the 
review  of  the  Queensland  Kangaroo 
Management  Program  by  the 
Administative  Appeals  Tribunal,  the 
kangaroo  cull  in  Hattah-Kuikyne 
National  Park  and  extensive  response  to 
recommendations  and  criticisms  made 
in  the  report  “Review  of  Kangaroo 
Management-Australia,  Mait^  1990” 
and  in  the  Greenpeace  USA  petition  of 
December  20, 1989.  ANPWS  also 
provided  comments  in  response  to  the 
June  12, 1991,  Federal  Register  notice 
wherein  it  described  objectives  for 
kangaroo  management,  the  regulatory 
mechanisms  for  enforcing  trade 
restrictions  in  kangaroo  products,  the 
response  of  the  Australian  Government 
to  the  27  recommendations  in  the 
Australian  Senate  Select  Committee 
repKJrt,  how  Queensland  National  Parks 
and  Wildlife  Service  responded  to 
recommendations  in  the  Settlement 
Agreement,  and  the  nature  of 
population  and  habitat  surveys  in 
Western  Au.stralia.  ANPWS  and  the 
National  Parks  and  Wildlife  Services  of 
Queensland  and  New  South  Wales  also 
provided  information  to  Service 
personnel  in  July  1992  pertaining  to 
current  population  and  harvest  statistics 
and  the  current  management  plans  for 
the  four  States  allowing  commercial 
harvests. 

Summary  of  F actors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Act  (16  U.S.C. 
1531  et  seq.)  and  regulations  (50  CFR 
part  424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
lists  or  deleting  species  from  the  lists  of 
endangered  and  threatened  wildlife.  A 
species  shall  be  listed  or  reclassified  on 
the  basis  of  the  best  scientific  or 
commercial  data  available  after 
conducting  a  review  of  the  species’ 
status  with  regard  to  the  five  following 
evaluation  factors:  (A)  The  present  or 
threatened  destruction,  modification  or 
curtailment  of  its  habitat  or  range;  (B) 
overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes;  (C)  disease  or  predation;  (D) 
the  inadequacy  of  existing  regulatory 
mechanisms:  and,  (EJ  other  natural  or 
manmade  factors  affecting  its  continued 
existence. 

The  present  findings  and  the 
proposed  redsicm  of  the  special  rule  are 
based  on  an  assessment  of  the  five 
listing  criteria  within  the  Act  The 
assessment  considers  the  {Hesent 
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biological  status  of  the  three  kangaroo 
species  in  mainland  Australia.  The 
assessment  does  not  evaluate  whether 
the  commercial  utilization  of  kangaroos 
violates  their  protected  status  as  listed 
in  domestic  legislation  or  the  legitimacy 
of  the  commercial  kangaroo  industry. 
Those  are  Australian  domestic  issues. 

The  Service  assumes  that  kangaroo 
products  are  a  legitimate  product  of  the 
land  if  kangaroos  are  managed  as  a 
sustainable  resource,  and  if  Australian 
society  approves  of  the  harvest.  The 
Service’s  evaluation  focuses  on  whether 
the  commercial  enterprise  threatens  the 
existence  of  kangaroos  and  whether 
governments  adequately  manage  the 
kangaroo  resource. 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  flange 

Extensive  kangaroo  habitats  have  been 
lost  or  seriously  degraded  where 
urbanization  and  several  forms  of 
intensive  agriculture  have  occurred.  The 
eastern  gray  kangaroo  has  lost  important 
habitats  to  development  and  agriculture 
in  eastern  Queensland,  New  South 
Wales  (NSWNPWS  1991  A)  and 
throughout  Victoria.  The  species, 
however,  is  considered  abundant  and 
widespread  over  large  areas  of  eastern 
Australia  where  rainfall  exceeds  250 
mm  but  has  little  seasonal  trend  or 
where  summer  rains  exceed  winter  rains 
(ANPWS  1991).  That  publication 
summarizes  habitats  for  the  eastern  gray 
kangaroo  as  including  semi-arid  mallee 
scrub,  woodland,  and  forest.  The 
densities  of  eastern  gray  kangaroos  are 
frequently  low  in  the  more  arid  portion 
of  their  potential  range,  where  they  may 
be  confined  to  narrow  belts  of  woodland 
bordering  watercourses,  and  are 
sometimes  high  elsewhere.  The  1991 
density  of  gray  kangaroos,  for  example, 
was  estimated  at  about  1  per  km  sq  in 
arid  extreme  northwestern  New  South 
Wales  and  averaged  more  than  10  per 
km  sq  on  about  125,000  km  sq  of  habitat 
in  mesic  northcentral  New  South  Wales 
(NSWNPWS  1991  B).  Caughley,  et  al. 

^  (1987)  listed  densities  for  eastern  gray 
kangaroos  that  were  greater  than  20 
kangaroos  per  km  sq  on  some  transects 
in  extreme  southcentral  Queensland  as 
determined  from  1980-1982  aerial 
surveys.  The  western  border  of  the  range 
of  the  species  has  apparently  moved 
westward  since  Eiuopean  settlement 
because  of  the  establishment  of 
numerous  semi-permanent  watering 
points  for  stock.  Pastoral  development  is 
considered  to  have  generally  favored  the 
eastern  gray  kangaroo  (NSWNPWS  1991 
A). 

The  red  kangaroo  is  considered 
abundant  over  much  of  inland  Australia 


in  areas  receiving  less  than  500  mm 
annual  rainfall  (ANPWS  1991).  The 
species  occurs  in  mulga  and  mallee 
scrub,  shrubland,  woodland,  grassland, 
and  desert.  The  species  seems  to  prefer 
open  plains  with  scattered  trees  or 
shrubs.  The  1991  density  of  red 
kangaroos  was  estimated  at  less  than  3 
per  km  sq  in  central  NSW  but  at  more 
than  14  per  km  sq  on  about  125,000  km 
sq  of  habitat  in  arid  extreme 
northwestern  NSW  (NSWNPWS  1991 
A).  Caughley,  et  al.  (op.  cit.)  listed 
densities  greater  than  20  per  km  sq  for 
the  red  kangaroo  on  some  transects 
determined  from  1980-1982  aerial 
surveys.  Red  kangaroos  occur  in  almost 
a  continuous  distribution  but  at  varying 
densities  over  all  the  pastoral  areas  and 
a  large  portion  of  the  interior  of  South 
Australia.  The  red  kangaroo  favors  the 
open  but  better  watered  country  inside 
the  2000  km  dingo  proof  fence  in  lands 
used  primarily  for  sheep  grazing.  Red 
kangaroo  densities  are  much  lower 
outside  the  fence  (SANPWS  1991).  The 
habitat  changes  associated  with  sheep 
grazing  such  as  closely  spaced  stock 
water,  the  production  of  shrubland  with 
ephemeral  grasses,  and  the  exclusion  of 
the  dingo  are  considered  favorable  for 
the  red  kangaroo. 

The  western  gray  kangaroo  occurs 
across  the  south  of  the  continent  from 
Western  Australia  to  extreme 
southcentral  Queensland  but  generally 
not  east  of  the  great  divide.  This 
distribution  generally  corresponds  to 
the  area  where  winter  rainfall 
predominates.  Caughley,  et  al.  (op.  cit.) 
listed  densities  greater  than  10  per  km 
sq  for  transects  in  a  relatively  small  area 
of  southwestern  New  South  Wales  as 
determined  from  1980-1982  aerial 
surveys.  The  increase  of  watering  points 
to  aid  the  pastoral  industry  has  been 
benefrcial  to  the  western  gray  kangaroo 
but  intensive  agriculture  has  adversely 
impacted  some  habitats.  Arnold  (1990), 
for  example,  indicated  that  the  sizes  of 
some  populations  of  western  gray 
kangaroos  have  declined  significantly 
where  habitat  fragmentation  to  favor 
intensive  agriculture  has  occurred  in 
southwestern  Western  Australia.  Arnold 
(op.  cit.)  further  believes  losses  to 
kangaroo  populations  will  continue  in 
these  areas  as  the  remnant  native 
vegetation  continues  to  be  degraded. 

The  western  gray  kangaroo  occurs 
widely  through  the  southern 
agricultural  area  of  South  Australia  and 
extends  into  the  central  pastoral  areas. 
This  macropod  is  considered  to  be 
basically  ^  dweller  of  scrublands  and 
woodlands  that  grazes  at  the  edges  of 
adjacent  grasslands.  That  portion  of  the 
gray  kangaroo’s  range  in  the  pastoral 


zone  of  South  Australia  has  been 
favored  by  management  actions 
beneficial  to  sheep  production.  A 
portion  of  the  gray  kangaroo’s  range  in 
the  southern  agricultural  zone  has  been 
degraded  or  destroyed  by  extensive 
habitat  destruction  caused  by  the 
clearing  of  native  vegetation  for 
agricultural  and  industrial  purposes  and 
for  urban  and  suburban  developments 
(SANPWS  1991). 

The  three  species  of  kangaroos  occur 
over  a  vast  region  of  Australia.  Census 
lines  representative  of  about  2.25 
million  km  sq  of  habitat  are  routinely 
surveyed  by  air  to  estimate  kangaroo 
numbers.  Kangaroos  are  abundant  in 
major  portions  of  this  habitat.  As 
indicated  below,  an  extensive  series  of 
Parks  and  Reserves  totaling  over 
400,000  km  sq  has  been  and  is  being 
developed  which  will  contribute 
directly  to  the  conservation  of 
macropods  throughout  their  natural 
range.  Current  kangaroo  populations 
could  exceed  those  present  before’ 
European  man  arrived  on  the  continent. 
This  seems  possible  because  kangaroos 
have  a  reproductive  capability 
effrciently  attuned  to  the  boom  or  bust 
nature  of  the  usual  precipitation-range 
forage  cycle  on  arid  lands  and  because 
kangaroos  have  been  an  impressive  and 
inadvertent  beneficiary  of  the  sheep 
management  system  which  included  the 
clearing  of  woodlands,  production  of 
watering  points,  and  the  control  of 
predators.  Kangaroos  that  inhabit  vast 
areas  of  Australia  in  impressive 
numbers  can  not  be  considered 
threatened  because  of  habitat  and  range 
conditions  even  though  much  native 
range  is  severely  degraded.  Kangaroos 
do  well  when  habitats  are  in  adequate 
condition  due  to  sufficient  rainfall  and 
more  poorly  when  droughts  occur.  This 
cyclic  or  fluctuating  pattern  in  response 
to  the  vegetative  condition  of  rangelands 
is  a  normal  periodicity  in  the  arid  land 
system  and  does  not  in  itself  comprise 
a  threat  to  the  species. 

B.  Overutilization  for  Commercial, 
flecreational,  Scientific,  or  Educational 
Purposes 

The  intent  of  kangaroo  conservation 
in  Australia  is  to  maintain  viable 
populations  of  the  three  species  of 
kangaroos  over  their  existing  range  and 
minimize  the  deleterious  effects  that 
high  densities  of  these  species  may  have 
on  agricultural  and  pastoral  products. 
Management  is  an  art  in  the  arid-zone 
ecosystems  that  comprise  much  of 
interior  Australia  where  lands  normally 
cycle  in  productivity  in  response  to  a 
variable  rainfall.  Viable  kangaroo 
populations  need  to  be  maintained 
when  range  productivity  and  carrying 
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capacities  are  low.  but  kangaroos  can 
represent  a  usable  range  resource  when 
populations  and  range  productivities  are 
increased.  The  Australian  National 
Parks  and  Wildlife  Service  and  the 
Parks  and  Wildlife  Services  of  the 
individual  states  regularly  monitor 
population  trends  of  red  and  gray 
kangaroos.  The  species  are  protected  on 
National  Parks  and  Reserves  which  total 
about  5  percent  of  the  continental  land 
area  (over  400,000  km  sq).  Some  of  these 
lands  represent  important  kangaroo 
habitats.  The  species  can  be  legally 
killed,  but  not  commercially  utili^,  by 
permitted  actions  in  many  urban, 
suburban  and  agricultural  areas  for 
damage  mitigation  reasons.  A  major 
commercial  hetrvest  of  kangaroos  occurs 
in  large  designated  areas  of  Queensland. 
New  South  Wales,  South  Australia,  and 
Western  Australia.  The  magnitude  and 
characteristics  of  this  commercial 
harvest  are  regulated  by  the  ANPWS  as 
a  wildlife  management  strategy.  The 
total  commercial  is  conducted  within 
the  framework  of  a  harvest  quota 
system.  The  commercial  quota  is  the 
maximum  number  of  kangaroos  of  a 
designated  species  that  may  enter 
domestic  or  international  commerce 
during  a  specific  year  after  having  been 
taken  in  accordance  with  approved 
State  management  plans. 

Kangaroo  population  trends  are 
estimated  firom  large-scale  aerial  and/ot 
ground  surveys.  These  population 
trends  reflect  all  forms  of  mortality 
acting  on  kangaroos.  Commercial 
harvest  quotas  are  determined  from 
estimates  of  the  living  population  and 
are  intended  to  regulate  tne  harvest 
which  is  the  principle  human-caused 
form  of  mortality.  The  commercial 
harvesting  of  kangaroos  is  directly 
controlled  through  the  licensing  of 
shooters  and  their  operations. 

The  population  surveys  are 
accomplished  during  winter  (June- 
August),  annually  in  South  Australia, 
New  South  Wales,  and  Queensland  and 
triennially  in  Western  Australia.  The 
raw  data  from  surveys  represent  index 
values  that  can  be  compared  to  develop 
trends,  or  they  can  be  expanded  by  the 
use  of  suitable  correction  factors  to 
provide  estimates  of  kangaroo 
populations.  Correction  factors  strive  to 
account  for  difierences  in  the  behavior 
of  kangaroo  species  regarding  their 
sightability  and  the  ability  to  sight 
kangaroos  in  difierent  habitats.  Research 
is  ongoing  to  further  enhance  the  quality 
of  surveys  and  correction  factors. 
Population  trends  in  Western  Australia, 
where  aerial  surveys  are  only 
accomplished  at  3-year  intervals,  are 
estimated  from  monthly  reports  of  the 
.commercial  harvest,  the  intermittent 


aerial  surveys  and  ground  surveys  and 
patrols  by  appropriate  staff  (WADCLM 
1991  A  and  B). 

Harvest  quotas  are  determined  on  the 
basis  of  population  information, 
estimates  of  habitat  quality,  and  the 
perceived  or  estimated  requirements  for 
damage  mitigation.  Conservation 
interests  ture  considered  to  drive  the 
establishment  of  harvest  quotas  because 
quotas  are  usually  fixed  as  conservative 
proportimis  of  the  estimated 
populations.  Individual  States  could 
temporarily  set  quotas  at  hi^  rates  if 
their  stated  management  god  was  to 
reduce  statewide  or  localized  kangaroo 
populations  to  more  sustainable  levels. 

The  1991  harvest  quota  for  red 
kangaroos  in  Western  Australia  was 
290,000,  or  12  percent  of  the  1990 
estimated  population  of  2,370,000 
(WADCLM  1991  A),  and  the  1991 
harvest  quota  for  gray  kangaroos  was 
45,000,  or  4  percent  of  the  1990 
estimated  population  of  1,073,000 
(WADCLM  1992  B).  About  185,000  red 
kangaroos  and  38,000  nay  kangaroos 
were  commercially  killed  in  1991  in 
Western  Australia,  which  equaled  about 
8  percent  and  4  percent,  respectively,  of 
that  State’s  1990  population  estimates. 
The  1991  harvest  quota  for  red 
kangaroos  in  the  commercial  utilization 
zone  of  South  Australia  was  408,000,  or 
21  percent  of  the  1990  estimated 
population  of  1,950,000,  and  the  1991 
harvest  quota  for  gray  kangaroos  was 
31,700,  or  16  percent  of  the  1990 
estimated  population  of  194,000.  About 
214,000  red  kangaroos  (11  percent)  and 
15,000  gray  kangaroos  (8  percent)  were 
apparently  killed  for  the  commercial 
trade  in  South  Australia  in  1991.  The 
1991  harvest  quota  for  red  kangaroos  in 
the  commercial  utilization  zone  of  New 
South  Wales  was  706.000.  or  16  percent 
of  the  1990  estimated  population  of 
4,500,000,  and  the  1991  harvest  quota 
for  gray  kangaroos  was  804,000,  or  20 
percent  of  the  1990  estimated 
population  of  4,050,000.  About  496,000 
red  kangaroos  and  360,000  gray 
kangaroos  were  commercially  icilled  in 
1991  in  New  South  Wales,  umich 
equaled  about  11  percent  and  9  percent, 
respectively,  of  that  State’s  1990 
population  estimates.  The  1991  harvest 
quota  for  red  kangaroos  in  the 
commercial  utilization  zone  of 
Queensland  was  480,000,  or  26  percent 
of  the  1990  estimated  population  of 
1,820,000,  and  the  1991  harvest  quota 
for  gray  kangaroos  was  1,300,000,  or  58 
percent  of  the  1990  estimated 
population  of  2,230,000.  Queensland 
authorities  believe  the  4,050,000 
estimate  for  red  and  gray  kangaroos  is  a 
conservative  and  substantial 
vmderestimation  of  the  true  population 


because  currently  used  correction 
factors  apparently  are  unable  to 
adequately  depict  populations, 
especially  of  gray  kangaroos,  within  the 
dense  tree  and  scrub  cover  in  the 
southcentral  mulga  zone.  One  intent  of 
the  harvest  program  in  Queensland  is 
apparently  to  r^uce  kangaroo  numbers, 
especially  those  of  the  eastern  gray 
kangaroo,  to  what  is  viewed  as  more 
sust^able  levels.  The  Service  notes 
that  Queensland  has  not  described  what 
that  more  desirable  level  might  be  but 
that  Queensland  is  committed  to  the 
retention  of  viable  populations  of 
.  macropods  of  each  species  throughout 
their  existing  range.  The  total  national 
commercial  quota  in  1991  for  red  and 
gray  kangaroos  was  4,065,000,  which 
was  22  percent  of  the  estimated  1990 
red  and  gray  kangaroo  population  of 
18,187,000.  The  1991  commercial  kill 
was  2,798,000,  which  was  69  percent  of 
the  commercial  quota  and  15  percent  of 
the  stated  1990  population  estimate. 

The  1991  commercial  kill  would  be  an 
even  smaller  proportion  of  the  total 
population  if  the  Queensland  kangaroo 
population  was  significantly  under¬ 
estimated.  An  additional  99,300  red  and 
gray  kangaroos  (less  than  1  percent  of 
the  national  population  estimate)  were 
reported  killed  during  1991  for  damage 
mitigation  piurposes  outside  the 
commercial  harvest  quotas. 

Queensland  has  received  criticism  in 
past  years  for  its  harvest  management 
system.  That  system  has  been 
substantially  modified  in  the  past  two 
years  (QNPWS  1992).  Queensland  now 
establishes  its  kangaroo  harvest  quota  in 
the  following  manner.  Stirvey  data  frnm 
fixed-wing  aircraft,  helicopters  and 
ground  surveys  are  utilized  to  provide 
population  estimates.  A  conservative 
possible  harvest  quota  is  formulated 
from  this  mid-winter  siuvey 
information.  This  statewide  potential 
quota  is  reviewed  by  the  Area  Director, 
Remonal  Director,  and  the  Manager- 
Wildlife  Management,  Queensland.  The 
potential  quota  is  then  passed  before  the 
Macropod  Management  Committee  (a 
State  ^^nisterial  committee)  to  receive 
public  input  from  the  rural  community, 
pastoralists,  graziers,  shooters,  dealers, 
the  Department  of  Primary  Industries, 
conservation  groups,  and  politicians 
whose  constituents  are  impacted  by 
kangaroos.  The  committee  advises  on 
the  acceptability  of  the  proposed  quota 
and  may  make  recommendations  about 
the  quota.  The  proposed  quota  and  the 
comments  are  passed  to  the  Queensland 
Minister,  who  determines  the  final 
quota  to  be  submitted  to  the 
^mmonwealth  for  approval. 
Commonwealth  approval  may  be  gained 
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after  the  proposal  has  been  reviewed  by 
ANPWS  and  the  Commonwealth 
Minister’s  Scimitific  Advisory 
Committee  on  Kangaroos. 

The  commercial  utilization  area 
(CUA)  in  South  Australia  occurs  on 
about  282,000  Ion  sq  of  pastoral 
landscape,  which  comprises  about  28 
percent  of  the  State’s  land  area.  The 
harvest  quota  in  South  Australia  is 
based  on  the  winter  aerial  survey  of  the 
commercial  utilization  area  and  is 
developed  for  each  of  10  kangaroo 
management  zones  within  the  CUA.  The 
commercial  quota  is  set  as  a  best 
estimate  of  the  maximum  number  of 
each  species  that  may  need  to  be  killed 
to  contain  daleluriuus  effects  on  stock, 
crops  or  property  without  jeopardizing 
the  viability  of  kangaroo  populations 
(SANPWS  1991).  The  proposed  quota 
has  to  be  approved  by  the  appropriate 
South  Australian  Minister  l^fore  its 
submission  to  the  Commonwealth.  The 
Commonwealth  Minister  subjects  the 
proposed  quota  to  review  by  ANPWS 
and  the  Minister’s  Scientific  Advisory 
Committee  on  Kangaroos  before  any 
implementation  of  the  kangaroo 
management  program  can  occur. 

The  commercial  utilization  zone 
covers  the  western  two-thirds  of  New 
South  Wales.  The  harvest  quota  in  the 
State  is  based  on  population  estimates 
from  the  most  recent  annual  surve3rs, 
recent  trends  in  population  numbers 
and  distribution,  harvest  monitoring 
data,  information  about  non-harvest 
mortality  and  non-commercial  harvest 
mortality,  climatic  conditions  over  at 
least  the  past  year,  current  land  use,  the 
proportion  ot  ihe  population  not  subject 
to  damage  mitigation  cuUing,  and  the 
demand  for  agricultural  damage 
mitigation  culling  (NSWNPWS  1991  A). 
The  proposed  quota  is  subject  to  peer 
review  and  must  be  approved  by  the 
appropriate  New  South  Wales  h^ister 
before  its  submission  to  the 
Conunonweaiih.  The  quota  must  be 
approved  by  the  Commonwealth 
Minister,  after  its  review  by  ANPWS 
and  the  Minister’s  Scienti^  Advisory 
Committee  on  Kangaroos,  before  the 
harvest  program  can  be  implemented. 

The  commercial  harvest  zone  may 
total  about  one-half  of  Western 
Australia.  Parks,  reserves,  and  State 
forest  lands  occupied  by  and  providing 
protective  status  to  western  gray  and/or 
red  kangaroos  may  total  100,000  km  sq 
within  this  vast  state.  The  harvest  quota 
in  Western  Australia  is  conservatively 
established  cm  the  basis  of  current 
population  trends,  seasonal  ccmditions, 
the  review  of  previous  annual  harvests, 
the  proportion  of  the  habitat  and 
population  not  subject  to  bwesting, 
current  land  use  practices,  and  the 


significance  of  the  take  outside  the 
commercial  quota  (WADCLM  1991  A 
and  B).  The  proposed  quota  is  subject  to 
peer  review  and  must  be  approved  by 
the  appropriate  Western  Australian 
Minister  before  being  forwarded  to  the 
Commonwealth  Government  The 
Commonwealth  Minister  (after  review 
by  ANPWS  and  the  Minister’s  Scientific 
Advisory  Committee  on  Kangaroos) 
must  approve  the  quota  before  the 
harvest  program  can  be  implMnented. 

Individual  states  have  the  capability 
to  monitor  their  kangaroo  harvest.  For 
example,  Queensland  has  recently 
established  a  Macropod  Management 
'System  which  is  a  new  and  large 
computerized  database  containing 
information  about  shooters’  records, 
dealers’  records’  location  of  kill,  date  of 
kill,  sex  and  species  of  kill,  etc.  The 
database  has  the  capability  to  track 
harvest  information  to  assure  managers 
that  certain  populations  are  not  being 
overharvested.  A  computerized  database 
in  Western  Austraba,  built  on  harvest 
data,  allows  for  the  analysis  of  total 
commercial  take  by  management  area, 
trends  in  the  sex  ratio  of  the  commercial 
take,  trends  in  the  average  weight  of 
kangaroos  in  the  commercial  take,  and 
trends  in  the  commercial  take  per  unit 
effort  (WADCLM  1991  A  and  B).  South 
Australia  is  collecting,  but  not  yet 
utilizing  in  its  kangaroo  management 
program,  monitoring  data  about  catch 
per  miit  of  effort,  sex  ratio  of  the  kill, 
and  average  weight  of  carcass  by  sex  for 
each  species  (SANPWS  1991).  New 
South  Wales  obtains  specific 
information  horn  trappers,  chillers,  and 
faunal  dealers  to  determine  catch  per 
unit  effort,  average  carcass  weight  by 
sex  per  species,  sex  ratios  of  kill,  and 
the  distribution  of  the  harvest.  This 
information  is  available  by  management 
zone  and  on  a  statewide  basis 
(NSWNPWS  1991  A). 

The  monitoring  and  assessment  of 
population  trends  and  harvest  retimis  as 
specified  in  the  approved  kangaroo 
management  programs  is  intended  to 
ensure  the  conservation  of  the  species. 
The  monitoring  of  the  harvest 
presuntably  provides  continual 
assessment  of  the  health  of  the 
macropod  populations  so 
overutilization  will  not  occur. 

The  States  and  Commonwealth 
governments  have  the  capability  to 
police  and  regulate  the  commercial  take 
of  kangaroos  so  overutiUzation  will  not 
occur.  State  governments  control  any 
illegal  trade  in  kangaroos  thtou^ 
regular  and  random  field  inspections  of 
shooter  and  dealer  operations  and 
checks  on  the  returns  required  from 
them.  Law  enforcement  staff  may  also 
respmui  to  repwts  of  illegal  activitie*. 


The  primary  focus  in  law  enforcement 
activities  at  the  State  or  Territory  level 
is  to  detect  illegal  trade  long  before 
material  may  be  proposed  for  export. 

This  is  feasible  because  of  the  relatively 
small  number  of  people  involved  in  the 
commercial  kangaroo  industry  and  the 
kangaroo  meat  or  skins  in  a  secretive 
manner.  There  is  also  little  incentive  to 
become  involved  in  illegal  activities 
when  quotas  are  not  being  reached  (on 
average  only  about  70  percent  of  the 
total  quotas  have  been  taken  in  recent 
years)  (ANPWS  1992). 

The  Commonweal^  capability  to 
control  illegal  trade  rests  primarily  with 
Customs  officers  and  the  Australian 
Federal  Police.  Checks  on  permitted 
exports  of  kangaroo  products  by 
Customs  officers  usually  are  restricted 
to  the  inspection  of  paperwork 
associated  with  the  export.  Customs 
officers  will  conduct  more  detailed 
inspections  and  enforcement  activities 
where  intelligence  indicates  that  illegal 
activities  may  be  occurring  (ANPWS 
1992).  The  Wildlife  Enforcement  Squad 
within  the  ANPWS  is  intended  to 
coordinate  enquiries/investigations  into 
allegations  of  illegal  trade  in  wildlife. 

Annual  surveys  are  good  indicators 
that  kangaroo  populations  are  not  being 
overutilized.  For  example,  population 
estimates  for  red  and  grey  l^garoos 
(with  numbers  commercially  harvested 
listed  in  parentheses)  for  New  South 
Wales  from  1987-1991  total, 
respectively,  5.4  million  (0.47  million), 
5.5  million  (0.42  million),  7.6  million 
(0.50  million),  8.6  million  (0.63 
million),  and  9.1  million  (0.86  million). 
Population  estimates  for  1987  and  1988 
are  only  for  the  western  plains  while 
those  in  1989-1991  are  l^sed  on 
populations  in  both  the  western  plains 
and  the  tablelands.  *rhe  total  population 
in  NSW  apparently  increased  at  least 
during  the  years  1989-1991.  Index 
numbers  for  Queensland  for  the  same 
period  (with  numbers  commercially 
harvested  listed  in  parentheses)  are 
estimated  at  4.8  million  (1.60  million), 
4.7  million  (1.65  million),  4.1  million 
(1.62  million),  4.1  million  (1.58 
million),  and  3.0  million  (1.49  million). 
The  1992  index  estimate  was  about  4.1 
million  which  is  similar  to  the  1989  and 
1990  levels.  Queensland  considers  its 
population  figure  to  be  an  index  rather 
than  an  estimate  because  a  greats  but 
yet  imknown  correction  factor  may  be 
necessary  to  expand  raw  data  from 
aerial  surveys  into  population  estimates, 
to  account  for  difficulties  in  making 
aerial  counts  of  eastern  gray  kangaroos 
in  woodland  habitats.  Mulga  woodlands 
comprise  about  190,000  km  sq  in 
Queensland  and  are  especially  difficult 
to  censua  from  the  ur.  Brigalow 
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woodlands  are  also  difficult  to  census 
but  many  of  these  lands  have  been 
extensively  modified  to  favor 
agriculture.  Ckimparable  data  for  annual 
populations  are  apparently  not  available 
for  South  Australia  and  Western 
Australia.  South  Australia  had  an 
estimated  population  of  963,000  red  and 
208,000  western  gray  kangaroos  in  1987 
and  1,950,000  red  and  194,000  western 
gray  kangaroos  in  1990.  Western 
Australia  had  an  estimated  population 
of  2,329,000  red  and  652,000  western 
gray  kangaroos  in  1987  and  2,178,000 
red  and  1,070,000  gray  kangaroos  in 
1990.  A  combined  total  of  about  0.30- 
0.45  million  red  and  gray  kangaroos 
were  commercially  harvested  annually 
between  1987-1991,  from  SotUh 
Australia  and  Western  Australia. 

Drought  events  can  directly  affect 
kangaroo  numbers.  Data  from  New 
South  Wales  for  the  1980s  provides  a 
best  illustration  of  population 
fluctuations  associated  with  droughts. 
The  data  unfortunately  provide  an 
imperfect  comparison  because  both 
census  procedures  and  evaluation  areas 
changed  during  the  decade.  The  trend 
seems  clear,  however,  a  population 
build  up  to  1982,  a  major  population 
reduction  measured  in  1983  and  1984  in 
response  to  the  severe  drought  in 
summer  1982-1983,  and  a  gradual 
population  recovery  to  1990.  The 
population  estimated  from  1981,  with 
commercial  kill  numbers  in 
parentheses,  are  7,046,000  (489,000); 
9,400,000  (664,000):  5,500,000 
(400,000);  2,738,000  (229,000); 

4,155,000  (326,000):  4,662,000 
(445,000);  5,425,000  (473,000); 

5,498,000  (421,000):  7,582,000 
(500,000);  and  8,550,000  (633,000).  The 
sheep  range  may  be  entering  a  drought 
period  in  1992,  so  both  kangaroo 
numbers  and  harvest  numbers  could  be 
expected  to  diminish  in  future  years. 

The  major  problem  in  the  sheep  range 
is  too  little  herbage  and  too  many 
herbivores,  Efforts  to  implement  a  total 
grazing  management  policy  call  for  the 
elimination  of  feral  herbivores  and 
introduced  rabbits  coupled  with 
reductions  in  numbers  of  sheep  and 
kangaroos.  The  Service  notes  it  is 
administratively  easy  to  attain 
reductions  of  kangaroo  numbers  through 
implementation  of  the  commercial 
harvest  but  it  is  also  essential  to 
significantly  reduce  sheep  numbers.  The 
Service  supports  efforts  to  enhance  the 
value  of  kangaroos  so  that  graders  may 
find  reasons  to  manage  kangaroos  as 
assets  rather  than  liabilities. 

Kangaroo  populations  are  relatively 
high  and  range  conditions  may  be 
deteriorating  at  this  time  because  of  a 
continuing  drought.  The  Service 


recognizes  that  a  hi^  1992  harvest  goal 
of  4,942,000  red  and  ^ay  kangaroos  is 
an  attempt  to  reduce  kangaroo  numbers 
to  levels  close  to  their  long-term 
averages  in  order  to  minimize  economic 
losses  to  graziers  and  so  extensive 
starvation  and  increased  range 
degradation  may  not  occur.  Ifiis  is  a 
valid  management  strategy  if 
accompanied  by  reductions  in  numbers 
of  domestic  herbivores  and  if  reduced 
harvest  quotas  occur  in  the  future, 
should  kangaroo  populations  decline 
significantly  during  this  ongoing 
drought  event.  The  Service  finds  that 
red  and  gray  kangaroo  populations  are 
not  being  overutilized  in  mainland 
Australia  at  this  time. 

C.  Disease  or  Predation, 

There  is  no  evidence  that  kangaroos  at 
this  time  are  threatened  by  disease  or 
predation.  Predation  by  dingos  may 
have  been  an  important  limiting  factor 
before  the  arrival  of  Europeans.  Dingo 
predation  has  been  severely  curtailed  to 
enhance  sheep  husbandry,  and 
kangaroos  have  inadvertently  benefitted 
from  this  action.  Mortality  of  red  and 
gray  kangaroos,  believed  caused  by  an 
unidentified  post-flood  agent,  was 
observed  in  southwestern  Queensland 
following  the  April  1990  floods.  The 
impact  was  short-term  (ANPWS  1990), 
however,  presumably  because 
regenerating  vegetation  stimulated 
increases  in  subsequent  kangaroos 
populations. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Red  and  gray  kangaroos  have 
protected  status  in  all  parts  of  their 
respective  distributional  ranges 
throughout  Australia  under  relevant 
State  or  Territory  legislation.  The 
responsibility  for  wildlife  conservation 
rests  with  individual  State  or  Territorial 
governments  through  their  faunal 
conservation  authorities  (ANPWS  1991). 
The  decision  to  provide  for  a 
commercial  harvesting  industry  is 
determined  by  State  or  Territory 
government  policy  and  legislation.  The 
Commonwealth  has  no  power  in  law  to 
influence  how  States  and  Territories 
manage  red  and  gray  kangaroos  except 
for  those  populations  subject  to  export 
or  international  agreements.  The 
commonwealth  would  be  powerless,  for 
example,  to  directly  intervene  should 
any  individual  State  or  Territory,  with 
no  export  program,  develop  or  operate 
an  intrastate  program  that  was  counter 
to  the  Commonwealth  views  of 
conservation  and  management.  The 
ANPWS,  however,  is  aware  of  the  level 
of  protection  provided  in  mainland 
States  and  Territories  that  do  not  seek 


to  export  kangaroo  products  and  the 
Commonwealth  is  satisfied  that 
management  in  those  mainland  and 
States  and  Territories  (Victoria, 

Northern  Territory,  Australian  Capital 
Territory)  is  in  significant  agreement 
with  Commonwealth  views  of 
conservation  and  management  (ANPWS 
1992). 

The  management  of  kangaroos  in  New 
South  Wales,  Queensland,  South 
Australia,  and  Western  Australia  is 
based  on  legal  protection  and 
regulations  controlling  the  harvest  of 
kangaroos.  Each  of  these  four  States  has 
a  kangaroo  management  program  which 
includes  provision  for  the  reduction  of 
harvests,  if  necessary,  and  each  State 
has  the  responsibility  to  implement  the 
provisions  of  its  individual  kangaroo 
management  programs.  The  largest 
populations  of  red  and  gray  kangaroos 
occur  in  the  fovir  States,  and  the 
Commonwealth  Government  does  have 
a  mechanism  to  enhance  the  protection 
of  those  populations.  That  mechanism 
exists  through  the  Wildlife  Protection 
(Regulation  of  Exports  and  Imports)  Act 
of  1982  IWP(REI)A].  The  WP(REI)A 
consolidated  wildlife  controls  into  a 
single  act  so  the  Commonwealth  could 
more  effectively  implement  the 
objectives  of  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES).  Commerdal  trade  is  permitted 
only  if  it  has  been  conclusively 
established  that  the  native  species  will 
not  become  threatened  because  of  the 
inadequate  control  of  exports  or  through 
the  import  of  some  non-native  species. 
The  Commonwealth  Minister  for  the 
Arts,  Sport,  the  Environment  and 
Territories  can  approve  or  disapprove  of 
proposed  management  programs  for 
individual  species  after  having  been 
advised  of  their  merit  by  the  ANPWS 
and  the  Minister’s  Scientific  Advisory 
Committee  on  Kangaroos.  State 
governments  in  Western  Australia, 

South  Australia,  New  South  Wales,  and 
Queensland  have  each  developed 
kangaroo  management  plans  that  have 
been  approved  by  the  Commonwealth 
so  that  an  export  trade  in  kangaroo 
products  is  allowed  from  each  of  those 
States.  The  kangaroo  management  plan 
for  each  State  has  a  monitoring 
provision  for  both  population  trends 
and  harvest  returns  to  ensure  that 
conservation  of  the  species  is  the 
foremost  objective. 

An  approved  kangaroo  management 
program  specifies  that  kangaroo 
products  for  export  must  be  from 
kangaroos  taken  in  a  specified  and 
approved  manner.  An  approved 
kangaroo  management  program  must 
contain  sufficient  biological  information 
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so  it  can  be  evaluated.  There  also  needs 
to  be  ample  proof  that  the  biological 
information  has  been  considered  in 
developing  the  program,  and 
discussions  must  hi^e  occurred 
between  the  State  uid  Ccmunanwealth 
governments  so  the  management 
IHOgram  attain  acceptable  standards. 

The  management  program  must  ensure 
that  taking  in  the  wild  will  not  be 
detrimental  to  the  survival  of  the 
species,  will  be  carried  out  at  mininial 
risk  to  the  continuing  role  of  that 
species  in  the  ecosystem,  will  occur  in 
a  humane  manner,  and  that  adequate 
periodic  monitoring  and  assessment  of 
the  effects  of  the  lal^g  of  specimens 
will  occur  to  ensure  the  long-term 
survival  of  the  species. 

The  kangaroo  management  programs 
are  genu'aUy  based  on  multiple-use 
tenets  and  are  designed  to  ensure  the 
continued  survival  of  kangaroos 
throughout  their  range.  The  program 
assume  that  kangaroos  are  successful 
native  herbivores  whose  numbers 
frequently  need  to  be  controlled.  The 
prc^ams  are  based  on  population 
monitoring  and  use  a  licensing  system 
to  control  the  legal  culling  of  animals. 
The  individual  States  have  the 
responsibility  to  ensure  that  the  killing 
of  kangaroos  does  not  significantly 
affect  the  distribution  and  abundance  of 
the  species. 

The  genial  objectives  of  the  kangaroo 
management  programs  are  to  (1) 
maintain  viable  populations  of 
kangaroos  throughout  their  natural 
range,  [2)  minimize  the  effects  of 
kangaroos  on  pastoral  and  agricultural 
development,  (3)  maintain  populations 
of  kangaroos  at  levels  that  will  not 
produce  long-term  adverse  impacts  to 
habitat,  and  (4)  manage  the  species  as  a 
renewable  resource.  Implementation  to 
achieve  objectives  includes  enabling 
legislation  and  an  administering 
organization  with  sufficient  funding  to 
accomplish  appr(q>riate  research, 
management,  and  monitoring  activities. 

The  New  South  Wales  National  Parks 
and  Wildlife  Service  controls  the 
harvest  of  kangaroos  through  the 
National  Parks  and  Wildlife  Act  1974. 
All  kangaroos  entering  commercial  trade 
must  be  legally  taken  in  accordance 
with  this  Act,  and  it  is  an  offense  to  kill 
kangaroos  or  have  them  in  possession 
without  an  appropriate  license. 
Landholders  have  to  approach  the 
NSWNPWS  for  a  permit  to  kill 
kangaroos  on  their  property,  and  tags 
are  issued  if  the  killing  is  found  to  be 
warranted.  Shooters,  commercial 
dealers,  and  tannery  operators  are  each 
licensed  so  controls  exist  at  several 
levels  of  the  commercial  harvest.  The 
total  allowable  commercial  kill  occurs 


within  the  frameworic  of  the  commercial 
quota.  The  develomnent  of  the  quota 
has  been  described  in  a  goieral  maonM* 
under  factor  B  above. 

The  legislation  protecting  and 
conserving  natm«  in  Queensland  is  the 
Faunal  Conservation  Act  1974,  soon  to 
be  r^laced  by  the  Nature  Conservation 
Act  1992.  The  Nature  Ccmservation  Act 
1992  creates  classes  of  protected  areas; 
designates  classes  of  wildlife;  and 
provides  for  development  of 
conservation  plans  to  protect,  use  and 
manage  protected  areas,  critical  habitats, 
and  chuses  of  wildlife.  The  Queensland 
kangaroo  management  program 
describes  how  the  activities  of  shooters 
and  dealers  are  regulated,  how  the  size 
and/or  composition  of  the  population  is 
to  be  monitored,  the  regulations  and 
checks  to  prevent  illegal  harvest  or  over¬ 
harvest,  and  other  measures  to  ensure 
the  consMvation  of  the  species.  The 
approval  of  Queensland's  kangaroo 
management  program  by  the 
Commonwealth  Government  indicates 
an  assurance  that  commercialism  will 
not  threaten  the  survival  of  kangaroo 
populaticHis  throughout  their  range. 

F^garoos  and  ml  native  fauna  in 
South  Australia  are  protected  under  the 
National  Parks  and  Wildlife  Act  1972.  A 
permit  is  required  to  take  any  animal  for 
damage  mitigation  purposes  and  any 
kangaroo  that  miters  the  commercial 
trade  must  be  tagged  with  a  species- 
specific  tag.  Quotas  are  developed  after 
the  direct  monitoring  of  populations  on 
an  annual  basis,  and  individual 
properties  may  be  monitored  through 
ground  surveys  and  property 
inspections  before  receiving  a  quota. 
Quotas  are  released  in  stages  so 
management  can  respond  to  changes  in 
climatic  conditions.  Kangaroo  shcmters 
are  licensed  to  shoot  on  individual 
properties. 

Tne  Department  of  Ccmservation  and 
Land  Management  has  the  responsibility 
for  the  conservation  and  protection  of 
all  flora  and  fauna  under  the  Western 
Australia  Conservation  and  Land 
Management  Act  of  1984.  The 
Department  has  authority  under  the 
Wildlife  Conservation  Act  1950  and 
associated  regulations  to  control  the 
killing  of  red  and  gray  kangaroos. 
Landowners  and  their  agents  may  take 
kangaroos  non-commentally  for  damage 
mitigation  purposes  in  open-season 
areas.  Kangaroos  c:an  only  be  taken 
under  a  damage  liconse  specifically 
issued  to  particular  properties  in  non 
open-season  areas.  The  harvest  is 
monitored  by  using  species-specific  tags 
and  by  monitoring  monthly  reports  from 
licen^  shcxters  and  dealers. 
Populaticm  trends  are  monitored  cm  a 
triennial  basis  because  of  the  State’s  vast 


area  and  because  kangaroo  densities  are 
frequently  low. 

Critics  of  the  kangaroo  management 
program  in  Australia  cite  the 
incongruity  of  legislation  granting 
protecticm  to  the  species  and  the 
presence  of  a  commercial  industry  that 
is  responsible  for  the  harvest  of  several 
million  kangaroos  per  year.  Critics  also 
state  that  few  studies  substantiate 
claims  that  kangarcx)s  are  major 
depredators  of  range  and  agricultural 
crops,  so  that  arguments  that  kangaroos 
are  harvested  to  reduce  damage 
especially  to  range  products  are 
specious,  especually  when  sheep 
numbers  remain  too  high  for  fragile 
ranges.  The  Service  believes  that  any 
perceived  incongruity  in  domestic  laws 
needs  to  be  resolved  domestically  and  is 
not  a  reason  for  an  ESA  listing  decision. 
It  is  additionally  not  necessary  for  the 
Service  to  address  the  argument  that  the 
commercial  killing  of  kangaroos  is 
solely  for  damage  mitigation  purposes  to 
make  a  decision  on  a  listing  status. 
Kangaroos  incidentally  prosper  at  this 
time  because  of  land  management 
accomplished  for  other  purposes.  Active 
kangaroo  management  essentially  only 
regulates  kind  and  level  of  take  so  that 
ovenitilizaticHi  does  not  cxicur  and  so 
that  sustainable  populations  are 
maintained  throughout  their  range. 
Regulatory  mechanisms  in  plac»  are 
adequate  to  perform  this  function. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence 

Kangaroo  populations  fluctuate  in 
response  to  environmental  and  climatic 
conditions.  Appropriate  wildlife 
management  agencies  routinely  evaluate 
kangaroo  populaticxis  over  a  wide  area 
and  monitor  current  harvest  statistics  to 
track  population  trends.  This  activity  is 
intended  to  provide  a  sufficient 
understanding  so  that  harvest  activities, 
c:an  be  slowed  or  terminated  if  that 
becomes  nec^essary.  This  may  be 
appropriate,  especially  during  drought, 
when  kangaroo  populations  may 
become  r^uced  and  are  most 
vulnerable  to  populaticm  control 
activities. 

There  is  great  cx)nc8m  among  critics 
that  management  programs  both  for 
individual  States  and  the 
Commonwealth  are  insensitive  to  the 
plight  of  kangaroos  during 
environmental  stress  periods  as  during 
the  1982-1983  drcmght.  The  perceived 
insensitivity  at  that  time  was  an 
apparent  inability  or  unwillingness  to 
reduce  the  commercial  harvest  of 
kangaroos  in  what  critics  cx>nsidered  a 
timely  manner  during  an  environmental 
stress  period.  The  critic  argue  that 
demands  from  the  pastoral  industry  and 
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the  commercial  kangaroo  industry 
superseded  important  kangaroo 
management  decisions.  The  present 
concern  with  insensitivity  is  that  many 
kangaroo  h^itats  are  experiencing 
droughts  during  1992  at  a  time  when  a 
record  macropod  harvest  quota  of  5.2 
million  animals  (including  4,942,000 
red  and  gray  kangaroos)  has  been 
established.  The  Commonwealth 
indicates  (ANPWS  1992)  that  the 
determination  of  quotas  during  a  dry 
period  as  during  a  normal  period  is  on 
the  basis  of  estimated  kangaroo 
populations.  Droughts  are  quite  variable 
in  their  duration  and  distribution  and 
kangaroo  populations  do  not 
automatically  decline  in  response  to  dry 
seasonal  conditions.  The  1983  harvest 
quotas  were  set  at  high  levels  because 
kangaroo  populations  measured  during 
the  June-August  1982  winter  period 
were  still  hi^.  The  actual  harvest 
during  1983  was  considerably  less  than 
the  actual  quota  and  the  quotas  in  1984 
and  1983  were  maintained  below  2 
million  animals  as  populations 
recovered.  Kangaroo  populations  have 
risen  across  Australia  since  that  time 
and  quotas  have  correspondingly 
increased.  The  1992  quota  also  reflected 
high  kangaroo  population  estimates 
during  the  winter  of  June-August  1991. 
The  future  harvest  quota  is  expected  to 
diminish  if  kangaroo  populations 
diminish  because  of  the  1992  drought 
event.  Quotas  are  expected  to  be 
maintained  at  the  lower  level  until 
populations  again  recover.  It  is  a  proper 
management  tenet  to  progressively 
destock  the  land  as  a  dry  season 
develops  into  a  drought.  Wild  animal 
populations  can  only  be  reduced  in 
such  circumstances  by  killing  animals 
or  leaving  them  to  die  from  lack  of  feed 
or  water.  Harvesting  of  kangaroos  going 
into  a  drought  ensures  that  limited 
resources  are  maintained  for  a  longer 
period  as  populations  decline. 

States  have  additional  regulatory 
mechanisms  to  reduce  actual  harvest  to 
levels  below  the  commercial  quota. 
Licenses  to  take  animals  may  be 
amended  to  restrict  the  numbers  taken 
in  a  particular  area.  to  limit  harvesting 
to  certain  species,  or  to  cease  hunting 
altogether.  Thus,  management  may 
progressively  restrict  and  then  cease  all 
harvesting  of  kangaroos  in  response  to 
declining  populations.  Following  the 
1982-83  drought  in  New  South  Wales, 
a  moratorium  on  harvesting  was  applied 
to  some  of  the  worst  affected  areas  to 
enable  populations  to  recover.  Should  a 
severe  drought  occur  during  the  1990’s, 
States  can  be  expected  to  respond  in  an 
appropriate  manner  to  clianges  in  the 
kangaroo  populations.  The  ultimate 


assurance  that  conservation  of  the 
species  will  be  given  primary 
consideration  is  the  approval  and 
review  of  ongoing  operations  of  State 
management  programs  by  the 
Commonwealth  Government  (ANPWS 
1992). 

Control  over  the  methods  used  to  kill 
kangaroos  rests  with  State  and  Territory 
management  personnel  and  is 
determined  by  relevant  State  and 
Territory  legislation.  Thus,  new  harvest 
technologies  that  could  threaten 
kangaroo  populations  cannot  be 
introduced  without  governmental 
approval. 

Summary  of  Petition  Findings 

The  Service's  regulations  at  50  CFR 
424.11(d]  allow  a  species  to  be  delisted 
by  reason  of  extinction,  recovery  or 
because  the  original  listing  data  was  in 
error,  if  the  best  scientific  and 
commercial  information  available 
indicates  the  species  is  neither 
threatened  nor  endangered.  The  Service 
proposes  to  delist  these  three  species  of 
kangaroos  on  the  basis  of  their 
successful  recovery.  Recovery  in  this 
instance  pertains  to  the  fact  that  present 
kangaroo  populations  are  substantial 
and  kangaroo  management  prt^ams 
have  been  developed  and  implemented 
that  are  sufficient  to  maintain 
sustainable  kangaroo  populations 
throughout  their  present  range. 

The  Service  proposed  on  April  1, 

1974  (39  FR  11903)  to  list  the  three 
species  of  kangaroos  as  endangered 
foreign  wildlife.  The  Service,  at  that 
time,  noted  that  reductions  in  kangaroo 
habitat  and  range  were  evident  due  to 
the  expansion  of  human  activities,  the 
replacement  of  native  vegetation  by 
exotic  plant  species,  and  man’s 
alterations  of  habitat  for  a  number  of 
reasons.  The  Service  also  suggested  that: 
Commercial  exploitation  in  combination 
with  natural  losses  might  exceed  the 
kangaroo’s  reproductive  capability;  the 
information  l^se  was  inadequate  to 
develop  kangaroo  management  plems; 
regulations  were  inconsistent  between 
States,  and  no  coordinated  management 
plan  existed;  the  control  and  monitoring 
of  the  kangaroo  harvest  was  inadequate; 
no  indications  existed  that  harvest 
quotas  were  designed  to  ensiire 
sustained  yields;  the  funding  and 
staffing  for  conservation  activities  were 
inadequate;  only  limited  quantities  of 
land  had  been  set-aside  for  ccmservation 
reserves;  and  the  impacts  of  periodic 
droughts  and  floods  had  not  been 
adequately  considered  in  kangaroo 
management.  The  Service  wim  the 
publication  of  the  April  1, 1974, 
proposed  rule  sought  additional 
information  about  kangaroos  and 


kangaroo  management  The  Service, 
after  evaluation  die  additional 
information  received  in  response  to  the 
proposed  rule,  determined  on  December 
30, 1974  (39  FR  44900),  that  the  three 
species  of  kangaroos  were  more 
appropriately  classified  as  threatened. 
The  Service,  at  that  time,  also 
prohibited  the  importation  of  kangaroos 
for  commercial  purposes.  The  Service 
stated  in  that  Federal  Register  notice 
that  while  substantial  acreages  of 
kangaroo  habitat  had  been  lost,  those 
acreages  were  small  relative  to  the  total 
available  kangaroo  habitat  and  range. 

The  Service  ftirther  noted  there  was  no 
evidence  to  suggest  overutilization,  on  a 
species  population  basis,  nationwide. 

All  states  were  acknowledged  as  having 
harvest  quotas,  and  trends  throughout 
Australia  indicated  the  enhanced 
regulation  of  kangaroo  harvests.  The 
Service  noted  thatr  inadequacies  existed 
in  attaining  population  data  for  survey 
and  monitoring  actions;  regulations  and 
management  policies  were  not  uniform 
between  States;  and  no  national 
coordination  existed  in  kangaroo 
management  activities.  Both  acreages  of 
lands  set  aside  for  native  wildlife  and 
law  enforcement  capabilities  were 
foimd  to  be  deficient.  The  Service 
determined  that  management  was 
sufficient,  however,  so  the  species  were 
not  likely  to  become  extinct  The 
Service  declared  that  prohibitions 
against  commerce  in  kangaroos  and 
kangaroo  products  from  &e  three 
threatened  species  could  be  lifted,  in  the 
future,  upon  receiving  appropriate 
certification  from  the  Australian 
Government.  That  certification  for  an 
individual  Australian  State  would 
declare  that  the  individual  State  had 
developed  an  effective  sustained  yield 
management  program  for  the  kangaroo 
species,  and  that  the  taking  of  kangaroos 
in  that  individual  State  would  not  be 
detrimental  to  the  survival  of  the 
species. 

The  Service  in  a  Federal  Register 
notice  of  April  29, 1981  (46  FR  23929) 
indicated  that  Western  Australia,  South 
Australia,  Queensland,  and  New  South 
Wales  had  developed  effective  sustained 
yield  programs  for  the  three  species  of 
kangaroos  and  had  adequately  indicated 
that  the  taking  of  the  th^  species  of 
kangaroos  would  not  be  detrimmital  to 
the  survival  of  the  species.  That  notice 
additionally  establi^ed  a  special  rule 
(50  CFR  17.40(a))  which  permitted  the 
importation  of  r^  eastern  gray  and 
western  my  kangaroos,  and  their  parts 
and  products,  into  the  United  States. 
The  Greenspeace  USA  petition  of 
December  20. 1989,  sought  to  reinstate 
the  ben  on  commercial  impartation  of 
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kangaroos  prodi  cts  by  asking  for  repeal 
of  the  special  rule  at  50  CFR  17.40(a). 

The  Mrvice  in  two  Federal  Register 
notices  of  April  8, 1983,  proposed  to 
delist  the  thiee  sp^es  of  kangaroos  (48 
FR 15428)  and  to  continue  the 
commercial  importation  of  kangaroos 
(48  FR  15434).  The  final  rule  allowing 
the  continuation  of  the  importation  of 
kangaroos  was  published  on  August  1, 
1983  (48  FR  34757).  The  proposed  rule 
to  delist  the  three  kangaroo  species 
provided  an  estimate  of  about  18 
million  kangaroos  in  the  surveyed  areas 
of  Western  Australia,  South  Australia, 
Queensland  and  New  South  Wales.  The 
proposed  rule  also  indicated  that 
kangaroos  are  legally  protected  species 
and  their  legal  taking  is  only  by 
permitted  actions.  Law  enforcement  was 
viewed  as  adequate,  the  Commonwealth 
Government  was  noted  to  have  a 
mechanism  to  regulate  the  export  of 
kangaroo  products,  survey  and 
monitoring  procedures  were  being 
developed,  a  nature  conservation 
reserve  system  was  being  established, 
and  kangaroo  management  programs 
were  being  developed  and 
implemented.  The  declared  intent  of 
kangaroo  management  was  to  reduce 
agricultural  damage  and  not  necessarily 
to  provide  sustained  yields  of  kangaroo 
products.  It  was  additionally  pointed 
out  that  the  status  of  kangaroos  had  not 
been  affected  by  the  lifting  of  the  ban  on 
the  commercial  importation  of  kangaroo 
products  into  the  United  States.  The 
Service  withdrew  the  proposed  rule  to 
delist  the  three  kangaroo  species  on 
April  24, 1984  (49  FR  17555)  after 
receiving  new  data  fi'om  the  Australian 
Government  that  the  severe  drought  in 
the  summer  of  1982-3  had  caused 
significant  reductions  in  kangaroo 
populations.  It  was  noted  that  the 
drougt  was  broken  in  winter  1983,  that 
kangaroos  were  again  beginning  to 
bre^,  but  the  ability  of  kangaroo 
populations  to  recover  from  the  major 
1982-3  population  fluctuation  was 
unknown.  It  was  further  noted  that  the 
delisting  action  could  be  reconsidered 
after  the  Service  had  a  better 
imderstanding  of  how  kangaroo 
populations  recover  fi-om  drought 
events. 

The  present  proposed  rule  notes  that 
conditions  the  Service  found  to  justify 
a  delisting  action  in  1983  are 
measurably  improved  in  1992.  Kangaroo 
populations  are  now  managed  on  a 
sustained  yield  basis,  and  a  better 
understanding  exists  of  how  kangaroo 
populations  fluctuate  with  and  recover 
nt>m  drought  events.  The  sensitivity  of 
Australian  Commonwealth  and  State 
Governments  to  the  management  and 
control  of  harvest  during  mought  events 


seems  to  be  improved.  The  basic  for  this 
delisting  action  is  the  successful 
recovery  of  kangaroo  populations.  The 
present  kangaroo  populations  may 
realistically  be  about  what  they  were 
when  the  species  were  first  listed  as 
threatened  in  1974,  but  kangaroo 
populations  are  considered  recovered 
because  management  by  Commonwealth 
and  State  governments  has  achieved  a 
level  of  proficiency  that  reasonably 
guarantees  the  well-being  of  kangaroos 
throughout  their  present  range. 

Kangaroos  in  mainland  Australia  are 
managed  at  least  as  well  and  may  be  as 
numerous  as  are  deer  of  the  genus 
Odocoileus  in  North  America. 

The  Service  finds  that  extensive 
kangaroo  habitats  remain  in  mainland 
Aiistralia,  that  management  for  pastoral 
industries  may  favor  kangaroo 
production,  and  that  an  extensive  series 
of  National  Parks  and  Reserves  have 
been  established  (some  of  which  are 
important  to  kangaroos).  The  Service 
also  finds  that  adequate  kangaroo 
management  plans  have  been  developed 
and  implemented.  Kangaroo 
populations  are  systematically  and 
periodically  assessed,  and  population 
data,  environmental  conditions,  and 
public  consultation  inputs  are  weighed 
in  the  development  of  harvest  quotas. 
The  harvest  operation  is  found  to  be  a 
licensed  action  that  occurs  on 
individual  properties  at  the  request  and 
permission  of  landholders.  Authorities 
within  the  States  have  the 
responsibilities  and  capabilities  to 
monitor  the  harvest  so  that 
overutilization  will  not  threaten  the 
substantial  kangaroo  population  existing 
within  individual  states.  Disease  and/or 
predation  do  not  threaten  these 
kangaroos  species.  The  management  of 
kangaroos  in  New  South  Wales, 
Queensland,  South  Australia,  and 
Western  Australia  is  based  on  legal 
protection  and  regulations  controlling 
the  kangaroo  harvest.  The 
Commonwealth  has  the  capability  to 
approve,  disapprove  or  require 
modification  of  kangaroo  management 
programs  fiom  those  States  wishing  to 
export  kangaroo  products  so  a 
consistency  in  planning  and 
implementing  management  actions 
occurs  within  mainland  Australia.  The 
States  have  the  responsibility  to  regulate 
all  aspects  of  the  kangaroo  harvest,  to 
provide  adequate  law  enforcement,  to 
conduct  appropriate  management  and 
research,  to  monitor  populations 
especially  during  drought  events,  and 
the  States  have  the  ability  to  modify 
harvests  if  environmental  or  other 
variables  unexpectedly  impact  kangaroo 
populations.  It  is  the  present  good 


condition  of  kangaroo  management  in 
mainland  Australia  that  causes  the 
Service  to  find  the  action  recommended 
by  the  petition  to  delist  the  three  species 
of  kangaroos,  filed  by  the  Wildlife 
Legislative  Fund  of  America,  to  be 
warranted. 

The  M<mitoring  of  Recovered  Kangaroo 
Species 

Requirements  of  the  Act  for 
monitoring  of  recovered  species  also 
apply  to  foreign  species.  Those 
requirements  include  the 
implementation  of  a  monitoring 
program  to  ensure  that  the  species 
continues  to  fare  well  after  the  delisting 
action  is  finalized.  The  Service  is 
primarily  dependent  on  input  from  the 
foreign  country  in  the  monitoring  of 
recovered  species  in  foreign  lands. 

Monitoring  plans  fioquently  address 
population  parameters,  distribution,  the 
health  of  the  species,  the  conditions  of 
the  habitat  for  the  species,  and  any  new 
threats  identified  as  relevant  to  the 
species.  The  monitoring  plan  for  the  3 
kangaroos  would  require  that  the 
Commonwealth  Government  provide  an 
annual  report  to  the  Service,  by  the  end 
of  the  calendar  year,  for  each  of  the  five 
years  following  the  finalization  of  this 
rule.  The  monitoring  plan  would  need 
to  contain  information  describing: 

1.  Estimated  populations  for  each 
species  within  each  harvest  State  using 
best  technologies  currently  available; 

2.  Details  of  commercial  and  non¬ 
commercial  mortalities,  using  best 
technologies  currently  available; 

3.  Current  distribution  of  the  species, 
using  best  technologies  currently 
available; 

4.  Extent  of  lands  set-aside  for  parks 
and  reserves  that  provide  protected  and 
useful  habitats  for  kangaroos; 

5.  Changes  in  regulatory  programs 
that  impact  the  well-being  of  the 
species; 

6.  New  threats  to  the  species;  and 

7.  Progress  towards  the  successful 
implementation  of  the  Total  Crazing 
Management  Policy  (TGMP)  that  strives 
to  balance  the  forage  demands  of  all 
herbivore  consumers  with  available 
range  resources  to  enhance  the 
conservation  of  range  ecosystems. 
Programs  that  enhemce  the  value  of 
kangaroos  so  they  are  managed  as 
important  wildlife  resources  are 
important  aspects  of  a  TGMP.  It  is 
anticipated  that  a  successful  TGMP  will 
have  long-term  population  goals  for 
kangaroo  species  in  different 
ecosystems.  The  Service  recognizes  that 
short-term  population  fluctuations  in 
response  to  drought  or  some  other 
environmental  event  are  not  evidence 


Federal  Register  /  Vol.  58,  No.  12  /  TTixirsday,  January  21,  1993  /  Proposed  Rules 


5351 


that  long-tenn  population  goals  are  not 
being  achieved. 

The  Service  has  the  responsibility  to 
annually  review  the  monitoring  reports 
and  to  access  the  continued  recovery  of 
the  species.  Three  alternatives  exist  after 
the  5-year  monitoring  program  has  been 
concluded.  They  are;  (1)  If  the  species 
no  longer  meet  the  5-factor  test  for 
recovery  then  they  should  be  relisted 
using  the  emergency  listing  procedures; 
(2)  if  the  species  are  stable  but  threats 
are  increasing  then  the  monitoring 
efforts  should  continue;  and  (3)  if  the 
species  are  stable  or  increasing  and  the 
5-factor  test  is  still  met,  then  the 
monitoring  effort  can  be  discontinued. 
The  Service  can  invoke  emergency 
listing  procedures  at  any  time  in 
response  to  a  significant  threat  to  the 
well  being  of  any  of  the  three  species. 

Effects  of  this  Proposed  Rule 

Individuals  of  any  species  listed  as 
Threatened  can  be  imported  into  the 
United  States,  with  suitable  permits,  for 
scientific  purposes,  enhancement  of 
propagation  or  survival  of  the  species, 
educational  purposes,  zoological 
exhibition,  or  special  purposes 
consistent  with  the  purposes  of  the  Act. 
A  special  regulation  was  published  at 
the  time  that  the  red,  eastern  gray,  and 
western  gray  kangaroos  were  listed  as 
Threatened  in  1974  that  made  it 
unlawful  to  import  these  species,  or 
their  parts  or  products,  into  the  United 
States  for  commercial  purposes  until  the 
Australian  States  could  assure  the 
United  States  that  they  had  effective 
management  plans  for  the  kangaroos, 
and  that  taking  would  not  be 
detrimental  to  their  survival.  On  April 
29, 1981,  the  Australian  States  met 
those  conditions,  and  a  special 
regulation  was  published  in  the  Federal 
Register  (46  FR  23938)  which  made  it 
lawful  to  import  the  three  species  of 
kangaroos  for  commercial  purposes 
provided  they  were  tagged  or  otherwise 
identified  as  removed  from  the  wild  in 
accordance  with  the  management  plans 
of  the  Australian  Slates.  The  Service 
published  a  Final  Rule  on  August  1, 

1983  (48  FR  34757)  permitting  the 
commercial  importation  of  kangaroos  to 
continue. 

The  effect  of  this  delisting  action  will 
be  negligible  because  the  restrictive 
activities  associated  with  the 
Threatened  classification  have  already 
been  permitted  by  the  Special  Rule  at  50 
CFR  17.40(a)(l)(i)(B).  If  the  present 
proposed  rule  is  made  final  then  the 
eastern  gray  kangaroo  [Macropus 
giganteus,  all  subspecies  except 
tasmaniensis),  the  red  kangaroo  (M. 
rufus),  and  the  western  gray  kangaroo 
(M.  fuliginous)  will  be  removed  from  the 


list  of  Endangered  and  Threatened 
Wildlife  as  codified  in  50  CFR  17.11, 
and  as  is  presently  the  case,  none  of  the 
restrictions,  regulations,  or  prohibitions 
of  the  Act  would  apply  to  them. 

The  subspecies  Af.  g.  tasmaniensis  is 
retained  on  the  list  of  endangered 
species  in  50  CFR  17.11  because  no 
assessment  of  this  subspecies  or  of 
kangaroo  management  m  Tasmania  was 
undertaken  in  this  evaluation.^ 

The  special  rule  in  50  CFR 
§  17.40(aKlKi)(B)  which  allowed  the 
import  of  eastern  gray,  red,  and  western 
gray  kangaroos,  including  parts  aiKl 
products  of  such  wildlife  which  have 
been  tagged  or  otherwise  identified  as 
removed  from  the  wild,  in  accordance 
with  the  management  plans  of 
Australian  States,  into  the  United  States 
without  permits  for  individual 
shipments,  otherwise  required  by  50 
CFR  part  17(a),  would  be  rescinded.  M. 
g.  tasmaniensis  is  restricted  to 
Tasmania,  and  Tasmania  has  not 
prepared  a  kangaroo  management  plan 
for  this  subspecies  so  the 
Commonwealth  government  has  not 
allowed  any  export  of  M.  g. 
tasmaniensis  or  their  parts  and 
products.  The  proposed  rescinding  of 
§  17.40(a)  will  therefore  not  be  relevant 
to  lliis  non-traded  but  endangered 
subspecies. 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  should  be  related  to  factors 
A-E  described  above. 

Final  promulgation  of  the  regulations 
on  the  subject  species  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  adoption  of  final  regulations  that 
differ  from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  days  of  (he  date  of  publication  of  the 
proposal,  must  be  in  writing,  and 
should  be  directed  to  the  party  named 
in  the  above  ADDRESSES  section. 

National  Environmental  Policy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment,  as  defined 
under  the  authority  of  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 


4(a)  of  the  Endangered  Species  Act.  as 
amended.  A  notice  outlining  the 
Service’s  reasons  fm:  this  determination 
was  published  in  the  Federal  Register  of 
October  25, 1983  (48  FR  49244). 
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Service,  Washington,  DC  20240  (703- 
358-1708). 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L.  99- 
625, 100  Stat  3500;  unless  otherwise  noted. 

List  of  Subfects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and. 
Transportation. 

Proposed  Rule 

Accordingly,  it  is  hereby  proposed  to 
amend  p>art  17,  subchapter  B  of  chapter 
I,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 


PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

§17.11  (Amended] 

2.  It  is  proposed  to  dmend  §  17.11(h) 
by  removing  the  entries  for  the  eastern 
gray  kangaroo  (Macropus  giganteus,  all 
subspecies  except  tasmaniensis),  the  red 
kangaroo  (M.  rufus)  and  the  western 
gray  kangaroo  (M.  fuliginous)  from  the 
List  of  Endangered  and  Threatened 
Wildlife. 


§17.40  [Amended] 

3.  It  is  proposed  to  remove  and 
reserve  paragraph  (a)  of  §  17.40. 

Dated;  January  14, 1993. 

Bruce  Blanchard, 

Deputy  Director. 

[FR  Doc.  93-1363  Filed  1-19-93;  8:45  am) 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  tfian  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  arxf  investigations, 
committee  meetings,  ageiKy  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  orgar^ation  and  ^nctioits  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  92-191-1] 

Availability  of  List  of  U.S.  Veterinary 
Biological  Product  and  E^blishment 
Licenses  and  U.S.  Veterinary 
Biological  Product  Permits,  Issued, 
Suspended,  Revoked,  or  Terminated 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Notice. 

SUMMARY:  This  notice  pertains  to 
veterinary  biological  product  and 
establishment  licenses  and  veterinary 
biological  product  permits  that  were 
issued,  suspended,  revoked,  or 
terminated  by  the  Animal  and  Plant 
Health  Inspection  Service,  during  the 
month  of  November  1992.  These  actions 
have  been  taken  in  accordance  with  the 
regulations  issued  pursuant  to  the 
Virus-Serum-Toxin  Act.  The  piurpose  of 
this  notice  is  to  inform  interested 
persons  that  they  may  request  to  be 
placed  on  a  mailing  list  to  receive  the 
list. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Maxine  Kitto,  Program  Assistant, 
Veterinary  Biologies,  Biotechnology, 
Biologies,  and  Environmental 
Protection,  APHIS,  USDA,  room  838, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-8245. 
For  copies  of  the  list  or  to  be  placed  on 
the  mailing  list.  Write  to  Ms.  Kitto  at  the 
above  address. 

SUPPLEMENTARY  INFORMATION:  The 
regulations  in  9  CFR  part  102,  “Licenses 
for  Biological  Products,"  require  that 
every  person  who  prepares  certain 
biological  products  that  are  subject  to 
the  Virus-^rum-Toxin  Act  (21  U.S.C. 
151  et  seq.)  shall  hold  an  unexpired, 
unsuspended,  and  unrevoked  U.S. 
Veterinary  Biological  Product  License. 
The  regulations  set  forth  the  procedrires 


for  applying  for  a  license,  the  criteria  for 
determining  whether  a  license  shall  be 
issued,  and  the  form  of  the  license. 

The  regulations  in  9  CFR  part  102  also 
require  that  each  person  who  prepares 
biological  products  that  are  subject  to 
the  Virus-Serum-Toxin  Act  (21  U.S,C. 

151  ef  seq.)  shall  hold  a  U.S.  Veterinary 
Biologies  ^tablishment  License.  The 
regulations  set  forth  the  procedures  for 
applying  for  a  license,  the  criteria  for 
determining  whether  a  license  shall  be 
issued,  and  the  form  of  the  license. 

The  regulations  in  9  CFR  part  104, 
“Permits  for  Biological  Products,” 
require  that  each  person  importing 
biological  products  shall  hold  an 
vmexpired,  unsuspended,  and 
unrevoked  U.S.  Veterinary  Biological 
Product  Permit.  The  regulations  set 
forth  the  procedures  for  applying  for  a 
permit,  the  criteria  for  determining 
whether  a  permit  shall  be  issued,  and 
the  form  of  the  permit. 

The  regulations  in  9  CFR  parts  102 
and  105  also  contain  provisions 
concerning  the  suspension,  revocation, 
and  termination  of  U.S.  Veterinary 
Biological  Product  Licenses,  U.S. 
Veterinary  Biologies  Establishment 
Licenses,  and  U.S.  Veterinary  Biological 
Product  Permits. 

Each  month  the  Veterinary  Biologies 
section  of  Biotechnology,  Biologies  and 
Environmental  Protection  prepares  a  list 
of  licenses  and  permits  that  have  been 
issued,  suspended,  revoked,  or 
terminated.  This  notice  announces  the 
availability  of  the  list  for  the  month  of 
November  1992.  The  monthly  list  is  also 
mailed  on  a  regular  basis  to  interested 
persons.  To  be  placed  on  the  mailing  list 
you  may  call  or  write  the  person 
designated  under  FOR  FURTHER 
INFORMATKm  CONTACT. 

Done  in  Washington,  DC,  this  13th  day  of 
January  1993. 

Lonnie  ).  King, 

Acting  Administrator,  Animal  and  Plant 
HealA  Inspection  Service. 

[FR  Doc  93-1306  Filed  1-19-93;  8:45  amj 
BILLING  cooe  3410-34-M 


Forest  Service 

Decision  Notice  (DN)  and  Finding  of  No 
Significant  Impact  (FONSt)  for  the 
California  Spotted  Owl  Interim 
Giiidelines  Environmental  Assessment 

AGENCY;  Forest  Service,  USDA. 


ACTION:  Notice. 


SUMMARY:  This  notice  annoimces  that  (m 
January  13. 1993,  Regional  Forester 
Ronald  E.  Stewart  for  the  Pacific 
Southwest  Region  approved  the 
Decision  Notice  (DN)  and  Finding  of  No 
Simificant  Impact  (roNSI)  for  the 
Cmifomia  Spotted  Owl  Interim 
Guidelines  ^vironmental  Assessment. 
It  is  his  decision  to  adopt  the  findings 
of  a  technical  team  of  wildlife  biblr^sts 
for  approximately  two  years  or  until  a 
longer  term  strategy  to  maintain 
viability  of  the  owl  is  adopted.  The  DN 
amends  the  Regional  Guide  and  ten 
forest  plans,  which  include  die 
Eldorado,  Inyo.  Lassen,  Modoc,  Plumas, 
Sequoia.  Sierra,  Stanislaus  and  Tahoe 
National  Forests,  as  well  as  the  Lake 
Tahoe  Basin  Management  Unit. 

The  Decision  Notice  and  Finding  of 
No  Significant  Impact  are  available 
upon  request  from  the  Regional 
Forester,  USDA  Forest  Service,  630 
Sansome  Street,  San  Francisco,  CA 
94111,  phone  (415) 705-2870. 

Dated:  January  13, 1993. 

Richard  O.  Beiqainin, 

Acting  Regional  Forester. 

[FR  Doc.  93-1262  Filed  1-19-93;  8:45  am) 
BILUNO  CODE  S4t0-11-« 


Food  Safety  and  Inspection  Service 

[Docket  No.  93-001 N] 

National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods; 
Subcommittee  Meetings 

Notice  is  hereby  given  that 
subcommittee  meetings  of  the  National 
Advisory  Committee  on  Microbiological 
Criteria  for  Foods  will  be  held  on 
Tuesday  through  Friday,  February  2-5, 
1993.  llie  meetings  vrill  be  held  at  the 
Sheraton  World  Resort,  10100 
International  Drive.  Orlando,  Florida 
32821,  telephone  (407)  352-1100.  The 
Committee  provides  advice  and 
recommendations  to  the  Secretaries  of 
Agriculture  and  Health  and  Human 
Services  concerning  the  development  of 
microbiological  criteria  by  whi^  the 
safety  and  wholesomeness  of  food  can 
be  assessed,  including  criteria  for 
microorganisms  that  indicate  wnether 
foods  have  been  processed  using  good 
manufacturing  practices. 

Schedule  sessions  are  as  follows: 
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(1)  Tuesday,  February  2, 8:30  a.m.  to 
4:30  p.m. — Concurrent  sessions  of  the 
Meat  and  Poultry  and  Seafood 
Subcommittee. 

(2)  Wednesday.  February  3. 8:30  a.m.  to 
4:30  p.m. — Seafood  Subcommittee; 
8:30  a.m.  to  12  noon — ^Meat  and 
Poultry  Subcommittee:  1  p.m.  to  4:30 
p.m.— ^sk  Analysis  Subcommittee. 

(3)  Thursday,  February  4,  8:30  a.m.  to 
4:30  p.m. — HACCP  Subcommittee. 

(4)  Friday,  February  5,  8:30  a.m.  to  4:30 
p.m.— ^mpylobacter  Subcommittee. 
The  Committee  meetings  are  open  to 

the  public  on  a  space  available  basis. 
Comments  of  interested  persons  may  be 
filed  prior  to  the  meeting  in  order  that 
they  may  be  considered  and  should  be 
addressed  to  Mr.  Bill  Dennis,  Assistant 
to  the  Administrator,  U.S.  Department 
of  Agriculture,  Food  Safety  and 
Inspection  Service,  room  3175,  South 
Agriculture  Building,  14th  and 
Independence  Avenue,  SW., 
Washington.  DC  20250.  In  submitting 
comments,  please  refer  to  docket 
number  93-00 IN.  Background  materials 
are  available  for  inspection  by 
contacting  Mr.  Craig  Fedcho<^, 

Advisory  Committee  Specialist,  on  (202) 
720-9150. 

Done  at  Washington,  DC,  on  January  14, 
1993. 

Donald  L.  White, 

Associate  Administrator  Food  Safety  and 
Inspection  Service. 

IFR  Doc.  93-1307  Filed  1-19-93;  8:45  am] 
BILLING  CODE  341(M)llMI 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

[Docket  Nos.  210&-C1  and  2106-02] 

Roman  Trzaskowski;  Decision  and 
Order 

In  the  matter  of:  Roman  Trazaskowski, 
individually  and  doing  business  as  Rotra 
Trading  Co.  with  addresses  at  32-38 
Cromwell  Street  Ctdlingwood,  Victoria 
Australia  and  51-55  Johnson  Street  Fitzroy, 
Victoria  Arutralia,  ReqKmdents. 

On  March  3, 1992,  the  Office  of 
Export  Enforcement,  Bureau  of  Export 
Achninistration,  United  States 
Department  of  Commerce  (Department), 
issired  a  Charging  Letter  against  Roman 
Trzaskowski,  individually  and  doing 
busineas  as  Rotra  Trading  Co. 
(hereinafter  collectively  referred  to  as 
Respondents),  alleging  that  Respondents 
violated  the  provisions  of  $  787.6  of  the 
Export  Administration  Regulations 
(currently  codified  at  15  Ont  parts  768- 
799  (1991))  (the  Regulatioas),  issued 
pursuant  to  the  Ex^it  Administration 


Act  of  1979,  as  amended  (50  U.S.C.A. 
app.  §§  2401-2420  (1991))  (the  Act),^  in 
that  on  or  about  September  12, 1987  and 
on  or  about  November  18, 1987, 
Respondents  reexported  U.S.-origin 
electronic  equipment  fi-om  Australia  to 
Austria,  without  obtaining  from  the 
Department  the  reexport  authorization 
required. 

Respondents  filed  an  answer  to  the 
Charging  Letter.  After  the  answer  was 
filed,  the  Department  and  Respondents 
entered  into  a  Consent  Agreement 
pursuant  to  §  788.17(a)  of  the 
Regulations,  whereby  they  agreed  to 
settle  the  matter  by  the  Department’s 
imposing  a  civil  penalty  of  $5,000,  the 
payment  of  $2,500  of  which  is 
suspended,  and  the  Department’s 
denying  Respondents  export  privileges 
for  five  years,  two  and  one-h^f  years  of 
which  is  suspended,  as  set  forth  below. 

The  Administrative  Law  Judge  has 
recommended  that  I  approve  the  terms 
of  the  Consent  Agreement  and  I  approve 
those  terms. 

Therefore,  it  is  ordered: 

1.  A  civil  penalty  in  the  amount  of 
$5,000  is  assessed  against  Respondents. 
The  sum  of  $2,500  shall  be  paid  within 
30  days  from  the  date  of  entry  of  this 
Order.  As  authorized  by  §  788.16(c)  of 
the  Regulations,  payment  of  the 
remaining  balance  of  $2,500  shall  be 
suspended  for  a  period  of  five  years  and 
shall  thereafter  be  waived,  provided 
that,  during  the  period  of  suspension. 
Respondents  have  committed  no 
violation  of  the  Act  or  any  regulation, 
order  or  license  issued  imder  the  Act. 
Payment  shall  be  made  in  the  manner 
specified  in  the  attached  instructions. 

2.  All  outstanding  individual 
validated  licenses  in  which 
Respondents  appear  or  participate,  in 
any  manner  or  capacity,  are  hereby 
revoked  and  shall  be  relumed  forthwith 
to  the  Office  of  Export  Licensing  for 
cancellation.  Further,  all  of 
Respondents’  privileges  of  participating, 
in  any  manner  or  capacity,  in  any 
special  licensing  procedure,  including, 
but  not  limited  to,  distribution  licenses, 
are  hereby  revoked. 

3.  Roman  Trzaskowski,  individually 
and  doing  business  as  Rotra  Trading 
Co.,  with  addresses  at  32-38  Cromwell 
Street,  Collingwood,  Victoria,  Australia, 
and  51-55  Johnson  Street,  Fitzroy, 
Victoria,  Australia,  and  all  successors, 
assigns,  officers,  partners, 
representatives,  agents  and  employees. 


*  The  Act  aRpiredsB  September  30, 1990. 
Executive  Order  12730  (56  FR  40373,  October  2. 
1990)  invcdied  the  In  tern  ■Monel  Emergency 
Economic  Powen  Act  (50  U.&O.A.  $$  1701-1706 
(1991)),  conMnuing  In  tthcX  the  Regulationt,  and, 
to  the  extant  penakted  by  law,  the  provieiona  of  the 
Act 


for  a  period  of  five  years  from  the  date 
of  the  entry  of  this  Order,  hereby  is 
denied  all  privileges  of  participating, 
directly  or  indirectly,  in  any  manner  or 
capacity,  in  any  transaction  in  the 
United  States  or  abroad  involving  any 
commodity  or  technical  data  exported 
or  to  be  exported  from  the  Unit^  States, 
in  whole  or  in  part,  and  subject  to  the 
Regulations.  Without  limiting  the 
generality  of  the  foregoing, 
participation,  either  in  the  United  States 
or  abroad,  shall  include  participation, 
directly  or  indirectly,  in  any  manner  or 
capacity:  (i)  As  a  party  or  as  a 
representative  of  a  party  to  any  export 
license  application  submitted  to  the 
Department;  (ii)  in  preparing  or  filing 
with  the  Department  any  export  license 
application  or  request  for  reexport 
authorization,  or  any  document  to  be  - 
submitted  therewith;  (iii)  in  obtaining 
from  the  Department  or  using  any 
validated  or  general  export  license, 
reexport  authorization  or  other  export 
control  document;  (iv)  in  carrying  on 
negotiations  with  respect  to,  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing 
of,  in  whole  or  in  part,  any  commodities 
or  technical  data  exported  or  to  be 
exported  from  the  United  States,  and 
subject  to  the  Regulations;  and  (v)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  sudi  commodities  or 
technical  data. 

4.  As  authorized  by  §  788.16(c)  of  the 
Regulations,  the  denial  period  herein 
provided  for  shall  be  suspended  for  a 
period  of  two  and  one-half  years 
beginning  two  and  one-half  years  from 
the  date  of  entry  of  this  Order,  and  shall 
thereafter  be  waived,  provided  that, 
during  the  period  of  suspension. 
Respondents  have  committed  no 
violation  of  the  Act  or  any  regulation, 
order  or  license  issued  under  the  Act. 
The  suspended  portion  of  the  denial 
period  is  also  contingent  upon 
Respondents’  timely  payment  of  the 
civil  penalty,  as  provid^  for  herein.  If 
Respondents  fail  or  refuse  to  pay  the 
civil  penalty  imposed,  the  suspended 
portion  of  the  denial  period  will  be 
reinstated. 

5.  Trzaskowski  has  agreed  that  he  will 
reasonably  coc^rate  with  the 
Department’s  continuing  investigation 
into  the  facts  and  circumstances  that 
gave  rise  to  the  allegations  set  forth  in 
the  Charging  Letter.  ‘Dzaskowski’s 
failure  or  refusal  to  reasonably 
cooperate  shall  result  in  the  revocation 
of  the  suspended  porticm  of  the  dvil 
penalty  and  the  suspended  period  of 
denial  of  export  privileges. 

6.  After  notice  and  opportunity  for 
comment,  any  person,  fijm,  corporation, 
or  business  organization  related  to 
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Respondents  by  a^liation,  ownership, 
control,  or  position  of  responsibility  in 
the  conduct  of  trade  or  related  services 
may  also  be  subject  to  the  provisions  of 
this  Order. 

7.  As  provided  in  §  787.12(a)  of  the 
Regulations,  without  prior  disclosure  of 
the  facts  to  and  specific  authorization  of 
the  Office  of  Export  Licensing,  in 
consultation  with  the  Office  of  Export 
Enforcement,  no  person  may  directly  or 
indirectly,  in  any  manner  or  capacity: 

(i)  Apply  for,  obtain,  or  use  any 
license.  Shipper’s  Export  Declaration, 
bill  of  lading,  or  other  export  control 
document  relating  to  an  export  or 
reexport  of  commodities  or  technical 
data  by,  to,  or  for  another  person  then 
subject  to  an  order  revoking  or  denying 
his  export  privileges  or  then  excluded 
firom  practice  before  the  Bureau  of 
Export  Administration;  or 

(ii)  Order,  buy,  receive,  use,  sell, 
deliver,  store,  dispose  of,  forward, 
transport,  finance,  or  otherwise  service 
or  participate: 

(a)  In  any  transaction  which  may 
involve  any  commodity  or  technical 
data  exported  or  to  be  exported  from  the 
United  States; 

(b)  In  any  reexport  thereof;  or 

(c)  In  any  other  transaction  which  is 
subject  to  the  Export  Administration 
Regulations,  if  the  person  denied  export 
privileges  may  obtain  any  benefit  or 
have  any  interest  in,  directly  or 
indirectly,  any  of  these  transactions. 

8.  The  Charging  Letter  and  the 
Consent  Agreement  shall  be  made 
available  to  the  public.  A  copy  of  this 
Order  shall  be  served  upon  Respondents, 
and  published  in  the  F^eral  Register. 

This  constitutes  the  final  agency 
action  in  this  matter. 

Dated:  January  12, 1993. 

Joan  M.  McEntee, 

Acting  Under  Secretary  for  Export  , 

Administration. 

IFR  Doc.  93-1233  Filed  1-19-93;  8:45  am] 
BILUNG  CODE  3510-DT-M 

Foreign-Trade  Zones  Board 

[Docket  71-91] 

Foreign-Trade  Zone  56 — Oakland,  CA; 
Withdrawal  of  Application  for  Subzone 
Status  for  Apple  Computer  Plant 

Notice  is  hereby  given  of  the 
withdrawal  of  the  application  submitted 
by  the  City  of  Oakland,  California, 
grantee  of  FTZ  56,  requesting  authority 
for  subzone  status  for  the  electronic  data 
processing  and  communications 
equipment  manufacturing  plant  of 
Apple  Computer,  Inc.,  in  Fremont, 
Alameda  County,  California.  The 


application  was  filed  on  November  5, 
1991  (56  FR  58354, 11/19/91). 

The  withdrawal  is  requested  by  the 
applicant  because  of  changed 
circumstances,  and  the  case  has  been 
closed  without  prejudice. 

Dated:  January  13, 1993. 

John ).  Da  Ponte,  Jr., 

Executive  Secretary. 

(FR  Doc.  93-1347  Filed  1-19-93;  8:45  am) 
BtLLiNC  CODE  3610-CS-M 


[Order  No.  625] 

Approval  of  Export  Manufacturing 
Activity  (Luggage,  Bags,  and  Cases) 
Within  Foreign-Trade  Zone  9, 

Honolulu,  HI 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u) 
(the  Act),  and  the  Foreign-Trade  Zones 
(FTZ)  Board  Regulations  (15  CFR  part 
400),  the  Foreign-Trade  Zones  Board 
(the  Board)  adopts  the  following  order: 

Whereas,  §  400.28(a)(2)  of  the  Board’s 
regulations,  requires  approval  of  the 
Board  prior  to  commencement  of  new 
manufacturing/processing  activity 
within  existing  zone  facilities; 

Whereas,  the  Department  of  Business, 
Economic  Development  and  Tourism  of 
the  State  of  Hawaii,  grantee  of  FTZ  9, 
has  requested  authority  under 
§  400.32(b)(1)  of  the  Board’s  regulations 
on  behalf  of  iJie  Hawaii  Bag  Company, 
Inc.,  to  manufacture  leather  and  plastic 
luggage,  bags  and  cases  for  export  under 
zone  procedures  within  FTZ  9, 
Honolulu,  Hawaii  (filed  11/22/92, 
A(32bl)-4-92;  Doc.  40-92,  assigned  12/ 
29/92); 

Whereas,  pursuant  to  §  400.32(b)(1), 
the  Commerce  Department’s  Assistant 
Secretary  for  Import  Administration  has 
authority  to  act  for  the  Board  in  making 
such  decisions  on  new  manufacturing/ 
processing  activity  under  certain 
circumstances,  including  situations 
where  the  proposed  activity  is  for  export 
only  (§  400.32(b)(l)(ii));  and. 

Whereas,  the  FTZ  Staff  has  reviewed 
the  projmsal,  taking  into  account  the 
criteria  of  §  400.31,  and  the  Executive 
Secretary  has  recommended  approval; 

Now,  Therefore,  the  Assistant 
Secretary  for  Import  Administration, 
acting  for  the  Board  pursuant  to 
§  400.32(b)(1),  concurs  in  the 
recommendation  and  hereby  approves 
the  request  subject  to  the  Act  and  the 
Board’s  Regulations  (as  revised,  56  FR 
50790-50808, 10/8/91),  including 
§400.28. 


Signed  at  Washington,  DC,  this  11th  day  of 
January,  1993,  pursuant  to  (>der  of  the 
Board. 

Alan  M.  Duim, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Chairman,  Committee  of 
Alternates,  Foreign-Trade  Zones  Board. 

John  J.  Da  Ponte,  Jr.,' 

Executive  Secretaiy. 

[FR  Doc  93-1348  Filed  1-19-93;  8:45  ami 
BtlLmC  CODE  3S10-OS-4I 

(Order  No.  626] 

Resolution  and  Order  Approving  the 
Application  of  the  Greater  Metropolitan 
Foreign  Trade  Zone  Commission  for 
Special-Purpose  Subzone  Status  for 
Export  Activity  Davisco  intemationai, 
Inc.  (Intermediate  Dairy  Products)  St. 
Peter,  Nicollet,  and  Le  Sueur,  MN 

Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Resolution 
and  Order: 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application  of 
the  Greater  Metropolitan  Foreign  Trade  Zone 
Commission,  grantee  of  Foreign-Trade  Zone 
119,  filed  with  the  Foreign-Trade  Zones 
(FTZ)  Board  (the  Board)  on  January  10, 1992, 
and  amended  on  October  6, 1992,  requesting 
special-purpose  subzone  status  for  export 
activity  at  the  intermediate  dairy  products 
manufacturing  facilities  of  Davisco 
Intemationai,  Inc.,  in  St.  Peter,  Nicollet,  and 
Le  Sueur,  Minnesota,  adjacent  to  the 
Minneapolis-St.  Paul  Customs  port  of  entry, 
the  Board,  finding  that  the  requirements  of 
the  Foreign-Trade  Zones  Act,  as  amended, 
and  the  Board's  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  public  interest, 
approves  the  application,  subject  to  a 
restriction  requiring  that  all  foreign-origin 
dairy  products  admitted  to  the  subzone  shall 
be  reexported,  as  indicated  in  the 
application. 

The  approval  is  subject  to  the  FTZ  Act  and 
the  FTZ  Board’s  regulations  (as  revised,  56 
FR  50790-50808, 10-8-91),  including  section 
400.28.  The  Secretary  of  Commerce,  as 
Chairman  and  Executive  Officer  of  the  Board, 
is  hereby  authorized  to  issue  a  grant  of 
authority  and  appropriate  Board  Order. 

Grant  of  Authority  for  Subzone  Status 

Davisco  International,  Inc.,  St.  Peter, 
Nicollet,  and  Le  Sueur,  Minnesota 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  establishment  *  •  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,’’  as  amended  (19  U.S.C. 
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81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  corporations  the  privilege  of 
establishing  foreign-trade  zones  in  tx 
adjacent  to  U.S.  Customs  ports  of  entry; 

Whereas,  the  Board’s  regulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  fiom  the 
Greater  Metropolitan  Foreign  Trade 
Zone  Commission,  Grantee  of  Foreign- 
Trade  Zone  No.  119,  for  authority  to 
establish  a  special-purpose  subzone  for 
export  activity  at  the  intennediate  diary 
piquets  manufacturing  facilities  of 
Davisco  International,  Inc.,  in  St.  Peter 
and  Nicollet,  Minnesota,  was  filed  by 
the  Board  on  January  10, 1992,  and 
notice  inviting  public  comment  was 
given  in  the  Federal  Register  (FTZ 
Docket  1-92,  57  FR  3163, 1-28-92); 

Whereas,  the  applicant  amended  the 
application  on  October  6, 1992,  to 
request  subzone  status  for  an  additional 
Davisco  plant  site  located  in  Le  Sueur, 
Minnesota  (57  FR  47042, 10-14-92); 
and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the  Board’s 
regulations  are  satisfied  and  that 
approval  of  the  application  for  export 
processing  is  in  the  public  interest; 

Now,  therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  119A)  at  the  Davisco 
Intemationat,  Inc.,  facilities  in  St.  Peter, 
Nicollet,  and  Le  Sueur,  Minnesota,  at 
the  four  locations  described  in  the 
application,  subject  to  the  Act  and  the 
Board’s  reg^jlations  (as  revised,  56  FR 
50790-50808, 10-8-91),  including 
§  400.28,  and  subject  to  the  further 
requirement  that  all  foreign-origin  dairy 
products  admitted  to  the  subzone  shall 
be  reexported. 

Signed  at  Washington,  DC,  this  11th  day  of 
January,  1993,  pursuant  to  Order  of  the 
Board. 

Alan  M.  Dunn, 

Assisfonf  Secretary  of  Commerce  for  Import 
Administration,  Chairman,  Committee  of 
Alternates,  Foreign-Trade  Zones  Board. 

John  ).  Da  Ponte,  Jr., 

Executive  Secretary. 

IFR  Doc.  93-1349  Filed  l-l»-93;  8:45  amj 
BtUJNG  cooe  3510-OS-M 


[Order  No.  627] 

Expansion  of  Foreign-Trade  Zone  130; 
Blaine,  WA 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  (FTZ)  Act  of  June 
18, 1934,  as  amended  (19  U.S.C  81a- 
81u)  (the  Act),  and  the  FTZ  Board 


Regulations  (15  CFR  part  400),  the  FTZ 
Board  (the  Board)  adopts  the  following 
Resolution  and  Order: 

Whereas,  an  application  from  the  Port 
of  Bellingham  of  Whatcom  County 
(Washington),  Grantee  of  Foreign-Trade 
Zone  No.  130,  for  authority  to  expand 
its  general-purpose  zone  in  Blaine, 
Washington,  within  the  Blaine  Customs 
port  of  entry,  was  filed  by  the  Board  on 
November  6, 1991,  and  notice  inviting 
public  comment  was  given  in  the 
Federal  Register  on  January  16, 1992 
(Docket  84-91,  57  FR  1897); 

Whereas,  an  examiners  committee  has 
investigated  the  application  in 
accordance  with  the  Board’s  regulations 
and  recommends  approval; 

Whereas,  the  expansion  is  necessary 
to  improve  and  expand  zone  services  in 
the  Blaine,  Washington,  area;  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the  Board’s 
regulations  are  satisfied,  and  that 
approval  is  in  the  public  interest: 

Now,  therefore,  the  Board  hereby 
orders: 

That  the  Grantee  is  authorized  to 
expand  its  zone  in  accordance  with  the 
application  filed  on  November  6, 1991, 
subject  to  the  Act  and  the  Board’s 
regulations  (as  revised,  56  FR  50790- 
50808, 10-8-91),  including  §400.28, 

Signed  at  Washington,  DC,  this  11th  day  of 
January,  1993. 

Alan  M.  Dunn, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Qiairman,  Committee  of 
Alternates,  Foreign-Trade  Zones  Board. 

John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  93-1350  Filed  1-19-93;  8:45  am] 
BILUNa  CODE  3Bt0-O6-M 


International  Trade  Administration 

[A-357-405] 

Barbed  Wire  and  Barbiess  Fencing 
Wire  From  Argentina;  Determination 
Not  To  Revoke  the  Antidumping  Duty 
Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTKM:  Notice  of  determination  not  to 
revoke  antidumping  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its 
determination  not  to  revoke  the 
antidumping  duty  order  on  barbed  wire 
and  barbless  fencing  wire  from 
Argentina. 

EFFECTIVE  DATE:  January  21, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Kugelman,  Office  of  Antidumping 
Compliance,  International  Trade 


Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
telephone:  (202)  482-3601. 
SUPPLEMENTARY  MFORMATION:  The 
Department  of  Commerce  (the 
Department)  may  revoke  an 
antidumping  duty  order  or  finding, 
pursuant  to  §  353.25(d)(4)  of  the 
Department’s  regulations,  if  no 
interested  party  has  requested  an 
administrative  review  for  five 
consecutive  annual  anniversary  months 
and  no  interested  party  objects  to  the 
revocation  (19  CFR  353.25(d)(4)(iii) 
(1992)).  We  had  not  received  a  request 
to  conduct  an  administrative  review  of 
the  antidumping  duty  order  on  barbed 
wire  and  baihless  fencing  wire  from 
Argentina  (48  FR  49126,  November  13, 
1986)  for  the  last  four  consecutive 
annual  anniversary  months.  Therefore, 
pursuant  to  §  353.25(d)(4)(i)  of  the 
Department’s  regulations,  on  November 
5, 1992,  we  published  in  the  Federal 
Register  a  notice  of  intent  to  revoke  the 
antidumping  duty  order  and  served 
written  notice  of  the  intent  to  revoke  to 
each  interested  party  on  the 
Department’s  service  list. 

On  November  30, 1992,  Keystone 
Consolidated  Industries,  Inc.,  Insteel 
Industries,  Inc.  and  Oklahoma  Steel  & 
Wire  Co.,  interested  parties  under  19 
CFR  353.2(k),  objected  to  our  intent  to 
revoke  this  antidumping  duty  order. 
Therefore,  because  interested  parties 
object  to  the  revocation,  we  no  longer 
intend  to  revoke  this  antidumping  duty 
order. 

Dated:  January  6, 1993. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  93-1343  Filed  1-19-93;  8:45  am] 
BILLING  CODE  3S10-DS-M 


IA-57D-819J 

Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Ferrosiiicon  From  the 
People’s  Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  January  21, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  Hardin,  Office  of 
Antidumping  Investigations,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230; 
telephone  (202)  482-0371. 

FMAL  DETERMINATION: 

Background 

Since  the  publicaticm  of  our 
affirmative  preliminary  determination 
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on  November  5, 1992  (57  FR  52759),  the 
following  event  occuirsd. 

On  Ncrvember  23, 1992,  petitioners 
filed  a  case  brief  regarding  the 
Department’s  use  of  best  information 
available  (BIA)  in  the  preliminary 
determination. 

On  January  8, 1993,  a  “reselier”  of 
ferrosilicon  from  the  People’s  Republic 
of  China  (PRC)  filed  a  request  for 
postponement  of  the  final  determination 
for  60  days. 

On  January  12, 1993,  petitioners 
submitted  comments  to  the  Department 
objecting  to  any  postpxHiement  of  the 
final  determination. 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  ferrosilicon,  a  ferroalloy 
generally  containing,  by  weight,  not  less 
than  four  percent  iron,  more  than  ei^t 
percent  but  not  more  than  96  percent 
siliccoi,  not  more  than  10  percent 
chromium,  not  more  than  30  percent 
manganese,  not  more  than  three  percent 
phosphorous,  less  than  2.75  percent 
magnesium,  and  not  more  than  10 
percent  calcium  or  any  other  element 

Ferrosilicon  is  a  ferroalloy  prodiiced 
by  combining  silicon  and  iron  through 
smelting  in  a  submeiged-arc  furnace. 
Ferrosilicon  is  used  primarily  as  an 
alloying  agent  in  the  production  of  steel 
and  cast  iron.  It  is  also  used  in  the  steel 
industry  as  a  deoxidizer  and  a  reducing 
agent,  and  by  cast  iron  producers  as  an 
inoculant. 

Ferrosilicon  is  differentiated  by  size 
and  by  grade.  The  sizes  express  the 
maximum  and  minimum  dimensicms  of 
the  lumps  of  ferrosilicon  found  in  a 
given  shipment.  Ferrosilicon  grades  are 
defined  by  the  percentages  by  weight  of 
contained  silicon  and  other  minor 
elements.  Ferrosilicon  is  most 
commonly  sold  to  the  iron  and  steel 
industries  in  standard  grades  of  75 
percent  and  50  percent  ferrosilicon. 

Calcium  silicon,  ferrocalcium  silicoa, 
and  magnesium  ferrosilicon  are 
specifically  excluded  from  the  scope  of 
this  investigation.  Calcium  silicon  is  an 
alloy  contoinii^,  by  weight,  not  more 
than  five  percent  iron,  60  to  65  percent 
silicon  and  26  to  32  percent  calcium. 
Feirocakium  silicon  is  a  ferroalloy 
containing,  by  weight,  not  less  than  four 
percent  iron,  60  to  65  percent  silicon, 
and  more  than  10  percent  calcium. 
Magnesium  ferrosilicon  is  a  ferroalloy 
containing,  by  weight,  not  less  than  four 
percent  iron,  not  more  than  55  percent 
silicon,  and  not  less  than  2.75  percent 
m^nesium. 

f^rrostlicon  is  classifiable  under  the 
following  subheadings  of  the 
Harmonized  Tarifi  fidhedule  of  the 
United  States  (HTSUSJ:  7202.21.1000, 


7202.21.5000,  7202.21.7500, 
7202.21.9000,  7202.29.0010,  and 
7202.29.0050.  The  HTSUS  subheadings 
are  provided  for  convenience  and 
customs  purposes.  Our  written 
description  ^  the  scope  of  this 
investigrtion  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
December  1. 1991,  through  May  31, 

1992. 

Best  Information  Available 

We  have  determined,  in  accordance 
with  section  776(c)  of  the  Tariff  Act  of 
1930,  as  amended,  (the  Act),  that  the  use 
of  BIA  is  appropriate  for  sales  of  the 
subject  meo^andise  in  this 
investigation.  In  deciding  to  use  BIA, 
section  776(c)  provides  that  the 
Department  of  Commerce  (the 
Department)  may  take  into  account 
whether  the  respondent  was  able  to 
produce  information  requested  in  a 
timely  manner  and  in  the  form  required. 
In  this  case,  exporters  of  ferrosilicon 
fi'om  the  PRC  did  not  respond  to  any 
request  for  information. 

As  outlined  in  the  {neliminary 
determination,  the  D^artment  made 
several  attempts  to  obtein  information 
from  the  American  Embassy  in  Beijing, 
the  Enfoassy  of  the  PRC,  from  the 
Mintstxy  of  Foreign  Eocmomics. 
Relations,  and  Ttade,  and  frrom  the 
Chambm*  of  Ccnnmerce.  However,  the 
Department  received  no  infoimatian 
from  any  of  these  sources. 

Consequently,  we  based  our  preliminary 
detenninaticm  in  this  investigation  on 
BIA.  As  BIA.  we  used  the  fai^iest 
margin  listed  in  the  notice  of  initiation 
for  this  investigation,  which  was  based 
on  the  petition. 

Fair  Value  CtHnpmisoiis 

To  determine  whether  sales  of 
/errosilicon  from  the  PRC  were  made  at 
less  than  fair  value,  we  compared  the 
United  States  price,  (USP)  to  the  foreign 
market  value  (FMV),  as  specified  in  the 
‘‘United  States  Price”  and  ‘‘Foreign 
Market  Value”  sections  of  this  notice. 

United  States  Price 

We  based  USP  on  BIA.  which  was 
informarion  supplied  by  petitioners. 
Petitioners  bas^  their  estim^  of  USP 
on  the  aven^  U.S.  f.o.b.  impart  value 
of  ferrosilicon  for  the  period  September 
1991  to  Febniary  1992.  Petitioners  made 
no  adjustments  to  the  estimated  USP 
because  they  stated  that  they  were 
unable  to  obtain  infonnation  regarding 
foreign  transportation  costs. 


Foreign  M«rket  Value 

We  based  FMV  on  BIA,  which  was 
information  supplied  by  the  petitioner. 
Petitioners  cal^ated  FMV  on  the  basis 
of  the  valuation  of  the  factors  of 
production  for  AIMCOR,  a  U.S. 
producer  of  ferrosilicon.  In  valuing  the 
fectors  of  production,  petitioners  used 
India  as  a  surrogate  country.  For 
purposes  of  the  initiation,  we  accepted 
India  as  having  a  compaiable  economy 
and  being  a  significant  producer  of 
comparable  merchandise,  pursuant  to 
section  773(c)(4)  of  the  Act 
Petitioners  used  AIMCXlR’s  fectors  for 
raw  material  and  processing  material 
inputs,  electricity,  and  labor.  The  raw 
material,  energy  and  labor  fectors  for 
producing  ferrosilicon  are  based  on 
AIMCOR’s  actual  eMperience  from 
October  1990  through  September  1991. 
However,  petitioners  made  an 
adjustment  to  the  labor  factor  to  accoimt 
for  more  labor-intensive  ferrosilicon 
operations  existing  in  the  PRC 
Overhead-expenses  are  expressed  as  a 
percentage  of  the  cost  of  manufacture  as 
experienced  by  AIMCOR. 

Petitioners  based  labor  and  electricity 
values  on  1991  wage  rates  and  energy 
rates  in  India.  Petitioners  based  on 
value  of  raw  material  costs  for  steel 
scrap,  quartzite,  coke,  bituminous  coal, 
diesel  foel,  and  water  on  Indian  values. 
Petitioners  based  the  value  of  raw 
material  costs  for  electrode  paste  on  a 
delivered  import  price  from  Italy  to 
India.  Petitioners  based  raw  material 
costs  for  charcoal  and  woodchips,  and 
other  processing  materials  on  AIMCOR’s 
average  costs  October  1990 
throu^  September  1991. 

Pursuant  to  section  773(c)  of  the  Act, 
petitioners  added  the  statutory  minima 
of  10  percent  for  general  expenses  and 
eight  percent  for  profit,  and  an  amount 
for  shipment  preparation. 

Interested  Party  CotBinent 

A  reseller  of  ferrosilicmi  from  the 
PRC,  asserting  that  it  accounts  fat  a 
significant  percentage  of  ferrosilicon 
imported  from  the  PRC  in  1991, 
requested  that  the  Department  postpone 
the  final  determination  for  60  days  in 
order  to  study  the  situation  regarding 
ferrosilicon  ^m  the  PRC,  to  consult 
with  its  PRC  suppliers  and  U.S. 
customers  and  to  decide  whether  to 
retain  counsel  for  purposes  of 
evaluating  its  pnx^ural  and  legal 
rights  in  ^s  investigation. 

Petitioner  responded  that  the 
Department  should  not  postpone  the 
final  determination  because  such  an 
extension  is  not  available  to  the  party 
requesting  postponeromit  for  purposes 
of  19  CFR  353.20(b),  there  is  no 
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evidence  that  this  party  was  a  reseller  of 
a  major  portion  of  ferrosilicon  from  the 
PRC  during  the  POI,  and  under  the 
circumstances  of  this  investigation,  the 
requested  extension  would  serve  no 
purpose. 

DOC  Position 

We  agree  with  petitioner.  We  declined 
to  postpone  the  final  determination 
berause  the  party  requesting 
postponement  does  not  qualify  as  a 
“reseller”  in  this  investigation,  pursuant 
to  19  CFR  353.2(s),  because  its  sales 
were  not  used  to  calculate  either  FMV 
or  USP.  Therefore,  the  party  in  question 
cannot  request  a  postponement  under 
19  CFR  353.20(b). 

Moreover,  insofar  as  the  requesting 
party  wanted  the  additional  time  to 
consult  with  its  suppliers,  any  new 
information  obtained  therefirom  could 
not  be  utilized  by  the  Department  in  its 
less  than  fair  value  calculation  because 
the  deadline  for  submission  of  factual 
information,  pursuant  to  19  CFR  353.31, 
had  passed.  Therefore,  it  would  have 
been  futile  to  postpone  the  final 
determination. 

Accordingly,  the  Department  denied 
the  request  to  postpone  the  final 
determination. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  ferrosilicon 
from  the  PRC,  as  defined  in  the  “Scope 
of  Investigation”  section  of  this  notice, 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  The  Customs 
Service  shall  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  estimated 
margin  amount  by  which  the  foreign 
market  value  of  the  subject  merchandise 
exceeds  the  United  States  price  as 
shown  below.  The  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice. 


Manulacturei/producer/expoiter 

Margin 

(percent) 

AH  manulacturers/producers/exporters . 

137.73 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination. 


Notification  to  Interested  Parties 

This  notice  also  serves  as  the  only 
remainder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  covering  the  return 


or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.35(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673(d))  and  19  CFR  353.20. 

Dated;  January  12, 1993. 

Alan  M.  Dunn, 

AssUlant  Secretary  for  Import 
Administration. 

|FR  Doc  93-1344  Filed  1-19-93;  8:45  am) 
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(A-588-802] 

3.5  Inch  Microdisks  and  Coated  Media 
Thereof  From  Japan;  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration/ 
International  Trade  Administration 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  In  response  to  requests  from 
one  respondent,  Hitachi  Maxell,  Ltd. 
(HML),  the  Department  of  Commerce 
has  conducted  an  administrative  review 
of  the  antidumping  duty  order  on  3.5 
inch  microdisks  and  coated  media 
thereof  (microdisks)  firom  Japan.  The 
review  covers  one  manufacturer/ 
exporter  of  this  merchandise  to  the 
United  States,  HML,  and  the  period 
April  1, 1991  through  March  31, 1992. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  January  21, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  N.  DuBois  or  Thomas  F.  Futtner, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration, 

U.S.  Department  of  Commerce, 
Washington,  DC  20230,  telephone:  (202) 
482-6312/3814. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  April  8, 1992,  the  Department  of 
Commerce  (the  Department)  published  a 
notice  of  “Opportunity  to  Request  an 
Administrative  Review”  (57  ^  11934) 
of  the  antidumping  duty  order  on 
microdisks  from  Japan  (54  FR  13406, 
April  3, 1989).  On  April  29, 1992,  one 
respondent,  HML,  requested  an 
administrative  review.  We  initiated  the 
review,  covering  April  1, 1991  through 
March  31, 1992,  on  May  22, 1992  (57  FR 
21769).  The  Department  has  now 
conducted  this  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 


1930  (the  Tariff  Act).  The  final  results 
of  the  last  administrative  review  in  this 
case  were  published  in  the  Federal 
Register  on  November  15, 1991  (56  FR 
58040).  An  amendment  of  those  results 
was  published  in  the  Federal  Register 
on  December  23, 1991  (56  FR  66430)  to 
correct  clerical  errors.  , 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  3.5  inch  microdisks  and 
coated  media  thereof  frem  Japan, 
currently  classifiable  under  Harmonized 
Tariff  Schedule  (HTS)  item  number 
8523.20.0000.  The  HTS  item  number  is 
provided  for  convenience  and  for 
Customs  purposes.  The  written 
descriptions  remain  dispositive. 

A  3.5  inch  microdisk  is  a  treated  or 
untested  magnetically  coated  polyester 
disk  with  a  steel  hub  encased  in  a  hard 
plastic  jacket.  These  microdisks  are 
used  to  record  and  store  encoded  digital 
computer  information  for  access  by  a  3.5 
inch  floppy  disk  drive.  The  3.5  inch 
microdisk  includes  single-sided, 
double-sided,  or  high-density  formats. 

Coated  media  is  tne  flexible  recording 
material  used  in  the  finished  microdisk. 
Media  consists  of  a  polyester  base  film 
to  which  a  coating  of  magnetically 
charged  particles  is  bonded.  The  3.5 
inch  microdisk  is  intended  for  use 
specifically  in  a  3.5  inch  floppy  disk 
drive. 

The  review  covers  one  Japanese 
manufacturer/exporter  of  this 
merchandise  to  the  United  States,  HML, 
and  the  period  April  1, 1991  through 
March  31, 1992. 

Such  or  Similar  Comparisons 

Pursuant  to  section  771(16)  of  the 
Tariff  Act,  we  established  two  categories 
of  “such  or  similar”  merchandise:  (1) 

3.5  inch  mircodisks  and  (2)  coated 
media. 

In  order  to  determine  whether  there 
were  sufficient  sales  of  microdisks  and 
coated  media  in  the  home  market  to 
serve  as  the  basis  for  calculating  foreign 
market  value  (FMV),  we  compared  the 
volume  of  home  market  sales  within  the 
such  or  similar  category  to  the  volume 
of  third-country  sales  within  each 
respective  such  or  similar  category,  in 
accordance  with  section  773(a)(1)  of  the 
Tariff  Act. 

HML  had  sufficient  home  market 
sales  of  3.5  inch  microdisks  to  serve  as 
a  basis  for  calculating  FMV  for 
microdisks. 

There  were  no  sales  of  coated  media 
in  the  home  market  or  in  any  third 
country  during  the  period  of  review 
(FOR).  Therefore,  the  basis  of  FMV  for 
coated  media  sales  to  the  United  States 
is  constructed  value  (CV). 
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United  States  Price 

We  calculaled  the  United  States  price 
based  on  exporl^’s  sales  price  (ESP)  in 
accordance  with  section  772(c)  of  the 
Tariff  Act 

We  calculated  ESP  based  on  packed, 
delivered  prices  to  unrelated  customers 
in  the  United  States.  We  made 
deductions,  where  appropriate,  for 
foreign  brokerage  and  handling,  foreign 
inland  height  ocean  freight,  marine 
insurance,  U.S.  duty,  U.S.  inland 
freight,  U.S.  inland  insurance, 
discounts,  rebates,  credit  expenses, 
indirect  selling  expenses,  and  U.S. 
brokerage  and  handling,  in  accordance 
with  section  772(d)(1)(C)  of  the  Tariff 
Act,  we  added  uncollocted  duties  and 
taxes,  which  would  have  been  collected 
if  the  merchandise  had  not  been 
exported. 

In  accordance  with  section  772(e)(Z) 
of  the  Tariff  Act,  we  made  further 
deductions,  where  appropriate  for 
advertising.  We  also  made  deductions 
for  commissions  and  indirect  selling 
expenses,  including  inventory  carrying 
costs,  and  indirect  selling  expenses 
associated  with  U.S.  sales  that  were 
incurred  in  Japan. 

For  microdisks  manufactured  in  the 
United  States  from  Japanese  coated 
media,  we  also  deducted  all  value- 
added  in  the  United  Slates,  pursuant  to 
section  772(e)(3)  of  the  Tariff  Act.  The 
value-added  consists  of  the  cost 
associated  with  the  production  and  sale 
of  the  complete  microdisk,  other  than 
the  cost  associated  with  the  imported 
media,  and  a  proportional  amount  of 
profit  or  loss  related  to  the  value-added. 
Profit  or  loss  was  calculated  by 
deducting  from  the  sales  price  of  the 
microdisk  all  production  and  selling 
cost  incurred  by  the  company  for  the 
microdisk.  The  total  profit  or  loss  was 
then  allocated  propo^onately  to  all 
components  of  cost. 

In  determining  the  cost  incurred  to 
produce  the  microdisk,  the  Department 
included  (1)  the  cost  of  manufacture 
(CDM),  (2)  movement  and  packing 
expenses,  and  (3)  selling  and 
administrative  expenses,  R&D  expenses, 
and  interest  expanses. 

Foreign  Market  Value 

We  calculated  FMV  based  on  home 
market  sales  prices  or  CV  in  accordance 
with  section  773  of  the  Tariff  Act. 

We  calculated  FMV  for  comparison  to 
U.S.  ESP  sales  of  microdisks  based  on 
parked,  delivered  prices  of  identical 
me.  chandise  in  the  home  market.  We 
made  deductions,  where  appropriate, 
for  brokerage  and  handling,  forei^ 
inland  frei^t,  selling  expenses,  indirect 
selling  expenses,  paddng.  discounts. 


inventory  carrying  costs  and  imputed 
credit. 

The  deduction  for  indirect  selling 
expenses  was  capped  by  the  amount  of 
indirect  selling  expenses  incurred  in  the 
U.S.  market,  in  accordance  with  * 

§  353.56Tb)  of  the  Department’s 
reguMions.  We  added  U.S.  packing 
costs  to  the  FMV  in  accordance  with 
section  773  of  the  Tariff  Act  We  made 
an  upward  adjustment  to  the  tax- 
exclusive  home  market  prices  for  the 
uncollected  duties  and  taxes  we 
computed  for  the  U.S.  price  in 
accordance  with  section  772(d)Il)(C)  of 
the  Tariff  Act.  We  computed  the  value 
added  tax  (VAT)  adjustment  based  on  a 
price  net  of  all  movement  charges. 

Ail  coated  media  sold  in  the  United 
States  was  further  manufactured  by 
Maxell  Corporation  of  America  into 
microdisks.  There  w'ere  no  sales  of 
coated  media  in  the  home  market  or  in 
any  third  country  during  the  POR. 
Because  there  were  no  sales  of  such  or 
similar  merchandise,  we  used  theCV  of 
the  imported  coated  media  in  order  to 
calcul^e  the  MFV  of  the  coated  media 
in  accordance  with  sections  773(aK2) 
and  773(e)  of  the  Tariff  Act. 

Therefore,  for  coated  media  sold  in 
the  United  States  for  further 
manufacture,  we  calculated  FMV  based 
on  CV,  in  accordance  with  section 
773(e)  of  the  Tariff  Act  The  CV  includes 
the  cost  of  materials  and  fabrication  of 
the  merchandise  exported  to  the  United 
States,  plus  genera!  expenses,  profit, 
and  packing. 

We  used  actual  general  expenses  in 
accordance  with  section  773(e)(lKB)(i) 
of  the  Tariff  Act,  because  these  expenses 
exceeded  the  statutory  minimum  of  ten 
percent.  For  profit  we  applied  eight 
percent  of  the  combined  cost  of 
materials,  fabrication,  and  general 
expenses,  pursuant  to  section 
773(e)(l)(B)(ii)  of  the  Tariff  Act,  because 
the  actual  amount  was  less  than  the 
statutory  minimum  of  eight  percent 
Then  we  added  U.S.  packing  costs  to 
FMV. 

Preliminary  Results  of  the  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  maigin  exists  for  the  period 
April  1, 1991  through  March  31, 1992: 


Manatacturer'prcxJucer/expofter 

Margin 

tpweent) 

Hitachi  Maxelt  Ltd  _ : 

883 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  b^ween 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentage 


stated  above.  Upon  completion  of  the 
review  the  Department  wOl  isam 
appraisement  instructions  on  HML 
directly  to  the  Customs  Service. 

Furthermore,  the  following  deposU 
requirements  will  be  effective  upon 
publication  of  our  final  results  of  review 
for  all  shipments  of  Japanese  3.5  inch 
microdisks  and  coated  media  entered,  or 
withdrawn  from  warehouse,  for 
ooasump>tioD  on  or  after  that  publication 
date,  as  provided  by  section  751(aKl)  of 
the  Tariff  Act:  (1)  The  oesh  deposit  rate 
for  HML  will  be  8.83  percent;  (2)  for 
previously  reviewed  or  investigated 
compmiies  not  listed  above,  the  ca^ 
deposit  rate  shall  conlinus  to  be  the 
coaipany-spacifk:  rate  prubltslied  in  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  less-than-fair- 
value  investigiBtion,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  that  established  for  t^  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  shall  be  8.83  percent  These 
deposit  requirements,  when  imposed, 
shall  remain  in  effect  until  pubheation 
of  the  final  results  of  the  next 
administrative  review. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice,  may  request  disclosure 
within  5  days  of  the  date  of  publication, 
and  may  request  a  hearing  within  10 
days  of  the  date  of  publication  in 
accordance  with  19  CFR  353.38(b).  Any 
hearing,  if  requested,  will  be  held  as 
early  as  convenient  for  the  parties  but 
not  later  than  44  days  after  the  date  of 
publication  or  the  first  work  day 
thereafter.  Case  briefs  from  interested 
parties  may  be  submitted  not  later  than 
14  days  before  the  date  of  the  hearing. 
Rebuttal  briefs  and  rebuttal  comments, 
limited  to  issues  raised  in  the  case 
briefs,  may  be  filed  not  later  than  7  days 
after  the  submission  of  the  case  briefs. 
The  Department  will  publish  the  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  such  written 
comments. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(aKl) 
of  the  Tariff  Act  (19  U.S.C.  1675(aKl)) 
and  19  CFR  353.22, 

Dated:  January  13, 1993. 

Alim  M.  Dunn,  i.  ■ 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  93-1345  Filed  1-19-93;  8:45  am) 
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National  Oceanic  and  Atmospheric 
Administration 

Marina  Mammals 

AGENCY:  National  Marine  Fisheries 
Service.  (NMFS),  NOAA,  Commerce. 
ACTION:  Modification  of  Scientific 
Research  Permit  (P278C). 

Notice  is  hereby  mven  that  pursuant 
to  the  provisicHis  of  S  216.33  (d)  and  (e) 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216),  Scientific  Research 
Permit  No.  579  issued  to  Dr.  Brent  S. 
Stewart.  Hubbs  Marine  Research  Center, 
1700  South  Shores  Road,  San  Diego, 
California  92109  (52  FR  3037),  has  been 
modified  to  extend  the  effective  date 
through  March  31, 1993.  This 
modification  becomes  effective  upon 
publication  in  the  Federal  Register. 

Documents  pertaining  to  this 
Modification  and  Permit  are  available 
for  review,  by  appointment,  in  the 
Office  of  Protect^  Resources.  National 
Marine  Fisheries  Service.  1335  East- 
West  Hwy.,  room  7324,  Silver  Spring, 
MD  20910;  and  Director,  Southwest 
Region,  National  Marine  Fisheries 
Service,  501  West  Ocean  Boulevard, 
Suite  4200,  Long  Beach,  CA  90802-4213 
(310/980-4015). 

Dated:  January  12, 1993. 

Mkhael  F.  Tillman, 

Acting  Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

IFR  Doc.  93-1266  Filed  1-19-93;  8:45  am) 
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Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service.  NMFS,  NOAA,  Commerce. 
ACTIONS:  Issuance  of  Scientific  Research 
Permit  (P524). 

On  November  20, 1992,  notice  was 
published  in  the  Federal  Register  (5/ 

FR  54771)  that  an  application  had  been 
filed  by  Tbe  University  of  Hawaii  at 
Monoa,  Kewalo  Basin  Marine  Mammal 
Laboratory,  1129  Ala  Moana  Boulevard, 
Honolulu,  Hawaii  96814,  to  approach, 
up  to  four  times  each,  up  to  2000 
humpback  whales  [Megaptera 
novaeangliae)  annually  in  Hawaiian 
waters  over  a  five-year  period  during  the 
course  of  photo-identification, 
observational,  and  acoustic  recording 
studies,  and  aerial  surveys  for  purposes 
of  scientific  research. 

Notice  is  hereby  given  that  on  January 
12, 1993,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361-1407)  and  the  Endangered 


Species  Act  of  1973  (16  U.S.C  1531- 
1543),  the  National  Marine  Fisheries 
Service  issued  a  permit  to  the  above 
applicants  to  harass  the  species/ 
numbers  of  marine  mammals  described 
above,  subject  to  certain  conditions  set 
forth  herein. 

Issuance  of  this  permit,  as  required  by 
the  Endangered  Species  Act  of  1973,  is 
based  on  the  findings  that  the  permit: 

(1)  Was  applied  for  in  good  faith;  (2) 
will  not  operate  to  the  disadvantage  of 
the  endangered  species  which  is  the 
subject  of  the  Permit;  and  (3)  is 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the  Act. 
This  permit  was  also  issued  in 
accordance  with  and  is  subject  to  parts 
220-222  of  title  50  CFR,  the  National 
Marine  Fisheries  Service  regulations 
governing  endangered  species  permits. 

The  permit  and  associated  documents 
are  available  for  review,  by 
appointment,  in  the  following  offices: 
Ofilce  of  Protected  Resources,  National 
Marine  Fisheries  Service,  NOAA, 

1335  East-West  Hwy.,  Silver  Spring, 
MD  20910  (301/713-2289); 

Director,  Southwest  Region.  National 
Marine  Fisheries  Service,  NOAA,  501 
W.  Ocean  Blvd.,  suite  4200,  Long 
Beach,  CA  90801-4213  (310/980- 
4016);  and 

Coordinator.  Pacific  Area  Office, 
Southwest  Region,  National  Marine 
Fisheries  Service,  NOAA,  2570  Dole 
Street,  Honolulu,  HI  96822-2396 
(808/955-8831). 

Dated:  January  12, 1993. 

Michael  F.  Tillman, 

Acting  Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

IFR  Doc.  93-1267  Filed  1-19-93;  8:45  am) 
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Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service,  NMFS,  NOAA,  Commerce. 
ACTION:  Issuance  of  Scientific  Research 
Permit  (P319C). 

On  November  16, 1992,  notice  was 
published  in  the  Federal  Register  (57 
FR  54051)  than  an  application  had  been 
filed  by  Randall  S.  Wells,  Ph.D.. 

Dolphin  Biology  Research  Institute,  c/o 
Mote  Marine  Laboratory,  1600 
Thompson  Parkway,  Sarasota,  FL  34236, 
to  approach  up  to  3000  Atlantic 
bottlenose  dolphins  (Tursiops 
truncatus)  for  photo-identification, 
censuses,  behavioral  observations,  and 
underwater  acoustic  recordings. 

Notice  is  hereby  given  that  on  January 
13, 1993,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C  1361- 


1407),  the  National  Marine  Fisheries 
Service  issued  a  Permit  for  the  above 
taking,  subject  to  certain  Conditions  set 
forth  therein. 

The  application  and  accompanying 
documentation  satisfy  the  issuance 
criteria  for  scientific  research  permits. 
The  requested  activities  are  consistent 
with  the  purposes  and  policies  of  the 
MMPA.  The  research  will  further  a  hona 
fide  scientific  purpose  that  does  not 
involve  unnecessary  duplication  of 
other  research. 

The  Permit  and  supporting 
documentation  are  available  for  review, 
by  appointment,  in  the  Office  of 
Protected  Resources,  National  Marine 
Fisheries  Service,  1335  East-West  Hwy., 
Silver  Spring.  MD  20910  (301/713- 
2289);  and 

Director,  Southeast  Region,  National 
Marine  Fisheries  Service,  9450  Koger 
Blvd.,  St.  Petersburg,  FL  33702  (813/ 
893-3141). 

Dated:  January  13, 1993. 

Michael  F.  Tillman,  Ph.D., 

Acting  Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

[FR  Doc.  93-1268  Filed  1-19-93;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Indonesia 

January  13, 1993. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  January  25. 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-6704.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.G.  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted  to  reflect 
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new  base  limits  for  the  July  1, 1992 

rough  June  30, 1993  agreement  year. 
These  adjustments  were  agreed  to  in  an 
exchange  of  letters  dated  November  16 
and  December  30, 1992. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23, 1992).  Also 
see  57  FR  24597,  published  on  June  10. 

1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 

).  Hayden  Boyd, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

January  13, 1993. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  June  5, 1992,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  impiorts  of  certain  cotton  and  man¬ 
made  fiber  textile  products,  produced  or 
manufactured  in  Indonesia  and  exported 
during  the  twelve-month  period  which  began 
on  July  1, 1992  and  extends  through  June  30, 

1993. 

Effective  on  January  25, 1993,  you  are 
directed  to  amend  further  the  directive  dated 
June  5, 1992  to  adjust  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  Indonesia: 


Category 

Adjusted  twelve-month 
limit’ 

Levels  In  Group  1 

219 . 

6,289,232  square  metdrs. 

313 . 

1 1 ,598,879  square  me- 

314 . 

ters. 

40,418,783  square  me- 

317/617/326  . 

ters. 

17,562,221  square  meters 

* 

of  which  not  nrore  than 
2,640,240  square  me- 

625/626/627/628/629  .... 

ters  shall  be  in  Cat¬ 
egory  326. 

18,697,807  square  me- 

331/631  . 

ters. 

1,289,684  dozen  pairs: 

340/640  . . . 

1,107,000  dozen. 

'The  liiTilts  have  not  been  aerated  to  account  for  any 
imports  eitpofted  after  June  30  1992. 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 


exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

J.  Hayden  Boyd, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

[FR  Doc.  93-1271  Filed  1-19-93;  8:45  am) 
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Amendment  of  Export  Visa 
Requirements  for  Certain  Cotton, 

Wool,  Man-Made  Fiber,  Silk  Blend  and 
Other  Vegetable  Fiber  Textiles  and 
Textile  Products  Produced  or 
Manufactured  in  Egypt 

January  13, 1993. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending 
visa  requirements  to  require 
manufacturer’s  identification. 

EFFECTIVE  DATE:  February  15, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S..  Department  of  Commerce, 
(202) 482-4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  existing  export  visa  arrangement 
between  the  Governments  of  the  United 
States  and  the  Arab  Republic  of  Egypt 
is  being  amended,  for  goods  produced 
or  manufactured  in  Egypt  and  exported 
ft'om  Egypt  on  and  after  February  15, 
1993,  to  require  that  the  complete  name 
and  address  of  a  compmny  actually 
involved  in  the  manufacturing  process 
of  the  textile  product  covered  by  the 
visa  be  provided  on  the  textile  visa 
document. 

The  name  and  address  of  the 
company  should  be  placed  somewhere 
on  the  fiiunt  of  the  original  export  visa 
document,  not  within  the  circular  visa 
stamp.  It  should  be  preceded  by  the 
label  "manufacturer’s  identification’’  or 
“M.I.D.”  The  name  is  the  full  name  of 
the  company  which  performs  the 
substantial  part  of  the  manufacturing  of 
the  product.  The  address  should  include 
the  street  name  or  P.O.  Box  number  (if 
available),  and  the  city  and/or  province 
where  the  manufacturing  occurs.  In  the 
case  of  a  shipment  covered  by  a  single 
export  visa  document  containing 
products  which  are  each  manufactured 
by  a  number  of  different  companies,  the 
name  and  address  of  each  company 
involved  should  be  listed  on  the  export 


visa  document.  If  additional  space  is 
needed  for  listing  the  name  and  address 
of  the  firms,  the  back  of  the  export  visa 
document  may  be  used.  Responsible 
officials  will  make  their  best  efforts  to 
determine  the  name  and  address  of  a 
firm  or  firms  which  best  meet  the  basic 
criterion  of  being  an  actual 
manufacturer  of  the  product.  This 
information  should  appear  on  the  export 
visa  document  prior  to  export  firom 
Egypt.  However,  for  goods  exported 
during  the  period  February  15, 1993 
through  March  14, 1993,  the  importer 
may  type  this  information  on  the  fi'ont 
of  ^e  original  visa  document.  For  goods 
exported  on  or  after  March  15, 1993 
without  the  M.I.D.  on  the  export  visa 
document,  a  new  visa  containing  this 
information  must  be  obtained. 

See  52  FR  48857,  published  on 
December  28, 1987. 

J.  Hayden  Boyd, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

January  13. 1993. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  21, 1987,  as 
amended,  by  the  Chairman,  Committee  for 
the  Implementation  of  Textile  Agreements. 
That  directive  directs  you  to  prohibit  entry  of 
certain  cotton,  wool,  man-made  fiber,  silk 
blend  and  other  vegetable  fiber  textiles  and 
textile  products,  produced  or  manufactured 
in  Egypt  which  were  not  properly  visaed  by 
the  Government  of  the  Arab  Republic  of 
Egypt. 

Effective  on  February  15, 1993,  for  goods 
produced  or  manufactured  in  Egypt  and 
exported  firom  Egypt  on  and  after  February 
15, 1993,  you  are  directed  to  require  that  the 
complete  name  and  address  of  a  company 
actually  involved  in  the  manufecturing 
process  of  the  textile  product  covered  by  the 
visa  be  placed  on  the  textile  visa  document. 
This  information  shall  appear  on  the  export 
visa  document  prior  to  export  from  Egypt. 
However,  for  goods  exported  during  the 
period  February  15, 1993  through  March  14, 
1993,  the  importer  may  type  this  information 
on  the  fi'ont  of  the  original  visa  document. 

Shipments  entered  for  consumption,  or 
withdrawn  fiom  warehouse  for  consumption 
according  to  this  directive  which  are  not 
accompanied  by  an  appropriate  export  visa 
which  includes  the  identification  of  the 
manufacturer  on  the  visa  document  shall  be 
denied  entry  and  a  new  visa  containing  this 
information  must  be  obtained 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(aMl). 


i 
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Sincerely, 

].  Hayden  Boyd, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  A^vements. 

(FR  Doa  93-1269  Filed  1-19-93;  8:45  am) 
BiLUNQ  CODE  asi*-oa-f 


Request  for  Public  Comments  on 
Bilateral  Textile  Consultations  With 
Indonesia  on  Certain  Cotton,  Wool, 
and  Man-Made  Rber  Textile  Products 

January  13, 1993. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 


EFFECTIVE  DATE:  January  25, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-6704.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  482-3740. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

On  December  30, 1992,  under  the 
terms  of  the  Bilateral  Cotton,  Wool  and 
Man-Made  Fiber  Textile  and  Textile 
Products  and  Silk  Blend  and  Other 
Vegetable  Fiber  Apparel  Agreement, 
effected  by  exchange  of  notes  dated 
September  25  and  October  3, 1985,  as 
amended  and  extended,  between  the 
Governments  of  the  United  States  and 
Indonesia,  the  United  States 
Government  requested  consultations 
with  the  Government  of  Indonesia  with 
respect  to  robes  and  dressing  gowns  in 
Gategories  350/650  and  men’s  and  boys’ 
trousers,  breeches  and  shorts  in 
Gategory  447. 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  pending  agreement  on  a 
mutually  satisfactory  solution 
concerning  Gategories  350/650  and  447, 
the  Government  of  the  United  States  has 
decided  to  control  imports  during  the 
ninety-day  period  which  began  on 
December  30, 1992  and  extends  through 
March  29, 1993. 

If  no  solution  is  agreed  upon  in 
consultations  between  the  two 
governments,  QTA,  pursuant  to  the 


agreement,  may  later  establish  a  specific 
limit  for  the  entry  and  withdrawal  from 
warehouse  for  consumption  of  textile 
products  in  Gategories  350/650  and  447, 
produced  or  manufactured  in  Indonesia 
and  exported  during  the  prorated  period 
beginning  on  March  30, 1993  and 
extending  through  June  30, 1993,  of  not 
less  than  23,328  dozen  (Gategories  350/ 
650)  and  3,679  dozen  (Category  447). 

Summary  market  statements 
concerning  these  categories  follow  this 
notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Categories  350/650  and 
447,  under  the  agreement  with 
Indonesia,  or  to  comment  on  domestic 
production  or  availability  of  products 
included  in  Categories  350/650  and  447, 
is  invited  to  submit  10  copies  of  such 
comments  or  information  to  J.  Hayden 
Boyd,  Acting  Chairman,  Committee  for 
the  Implementation  of  Textile 
Agreements,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
ATTN:  Helen  L.  LeGrande.  The 
comments  received  will  be  considered 
in  the  context  of  the  consultations  with 
the  Government  of  Indonesia. 

Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  nr  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  room 
H3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW., 
W’ashington,  DC. 

Further  comments  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement  or 
the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  “a  foreign 
affairs  function  of  the  United  States.” 

'The  United  States  remains  committed 
to  finding  a  solution  concerning 
Categories  350/650  and  447.  Should 
such  a  solution  be  readied  in 
consultations  with  the  Government  of 
Indonesia,  further  notice  will  be 
published  in  the  Federal  Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 


Federal  Register  notice  56  FR  60101. 
published  on  November  27, 1991). 

).  Hayden  Boyd, 

Acting  Chairman,  Committee  fo"  the 
Implementation  of  Textile  Agreements. 

Market  Stalement — ^Indonesia 
Category  3S(MB50 — Cotton  and  Man-made 
fiber  ro^  and  dressing  gowns 
December  1992 

Import  Sitaation  and  Conclusion 
U.S.  imports  of  cotton  and  man-made 
fiber  robes  and  dressing  gowns. 

Category  350/650,  firom  Indonesia 
reached  84,184  do2»n  in  year  ending 
October  1992,  24  percent  above  the 
67,761  dozen  imported  in  the  year 
ending  October  1991.  During  the  first 
ten  months  of  1992,  Category  350/650 
imports  from  Indonesia  reached  68,762 
dozen,  an  increase  of  15  percent  over 
the  January-October  1991  level. 

The  sharp  and  substantial  increase  in 
Category  350/650  imports  from 
Indonesia  is  causing  a  real  risk  of 
disruption  in  the  U.S.  market  for  cotton 
and  man-made  fiber  robes  and  dressing 
gowns. 

Import  Penetration  and  Market  Share 
U.S.  production  of  cotton  and  man¬ 
made  fiber  robes  and  dressing  gowns. 
Category  350/650,  declined  from 
3,385,000  dozen  in  1987  to  1,599,000 
dozen  in  1991,  a  53  percent  decline. 

This  decline  continued  in  1992,  with 
U.S.  production  falling  to  586,000  dozen 
during  the  first  six  months  of  1992, 13 
percent  below  the  January-June  1991 
level.  In  contrast,  U.S.  imports  of  cotton 
and  man-made  fiber  robes  and  dressing 
gowns,  Category  350/650,  increased 
from  1,342,000  dozen  in  1987  to 
1,983,000  dozen  in  1991,  an  increase  of 
48  percent.  Category  350/650  imports 
continued  to  increase  in  1992,  up  12 
percent  in  the  first  ten  months  of  1992 
over  the  Janua^-October  1991  level. 

The  ratio  of  imports  to  production 
tripled,  increasing  from  40  percent  in 
1987  to  124  percent  in  1991.  This  trend 
continued  in  1992,  with  the  ratio  of 
imports  to  production  reaching  153 
percent  during  January-June  1992.  The 
domestic  manufacturers’  share  of  the 
U.S.  market  fell  from  72  percent  in  1987 
to  45  percent  in  1991,  a  decline  of  27 
percentage  points.  This  decline 
continu^,  with  the  domestic 
manufacturers’  share  of  the  U.S.  market 
falling  to  39  percent  during  the  first  half 
of  1992. 

Duty-Paid  Value  and  U.S.  Producers’ Price 
Approximately  70  percent  of  Category 
350/650  imports  from  Indonesia  during 
the  year  en^ng  October  1992  entered 
the  U.S.  imder  HTSUSA  number 
6208.91.1610 — women’s  cotton 
bathrobes  and  dressing  gowns.  These 
bathrobes  and  dressing  gowns  entered 
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the  U.S.  at  landed  duty-paid  values 
below  U.S.  producers’  prices  for 
comparable  bathrobes  and  dressing 
gowns. 

Market  Statement — Indonesia 
Category  447 — Men's  and  boys’  wool 
trousers,  breeches  and  shorts 
December  1992 

Import  Situation  and  Conclusion 

U.S.  imports  of  men’s  and  boys’  wool 
trousers,  slacks  and  shorts.  Category 
447,  from  Indonesia  reached  17,824 
dozen  in  the  year  ending  October  1992, 
more  than  double  the  7,680  dozen 
imported  during  the  year  ending 
October  1991.  During  the  first  ten 
months  of  1992,  imports  of  men’s  and 
boys’  wool  trousers,  slacks  and  shorts, 
Category  447,  from  Indonesia  reached 
16,647  dozen,  nearly  three  times  the 
6,014  dozen  imported  during  the 
January-October  1991  period.  Indonesia 
became  the  sixth  largest  supplier  of 
men’s  and  boys’  wool  trousers,  slacks 
and  shorts  to  the  U.S.  market, 
accounting  for  6  percent  of  total 
Category  447  imports  in  the  first  ten 
months  of  1992.  During  the  comparable 
period  in  1991,  Indonesia  ranked  eighth 
among  the  major  suppliers,  accounting 
for  3  percent  of  total  Category  447 
imports. 

The  sharp  and  substantial  increase  in 
Category  447  imports  from  Indonesia  is 
causing  a  real  risk  of  disruption  in  the 
U.S.  market  for  men’s  and  boys’  wool 
trousers,  slacks  and  shorts. 

Import  Penetration  and  Market  Share 

U.S.  production  of  men’s  and  boys’ 
wool  trousers,  slacks  and  shorts. 
Category  447,  has  declined  in  every  year 
since  1988,  falling  from  858,000  dozen 
in  1988  to  350,000  dozen  in  1991,  a  59 
percent  decline.  Production  continues 
to  decline  in  1992,  falling  ft-om  175,000 
dozen  during  the  first  half  of  1991,  to 
the  173,000  dozen  produced  during 
January-June  1992.  Imports  for  men’s 
and  boys’  wool  trousers,  slacks,  and 
shorts.  Category  447,  declined  in  1989 
and  1990,  then  increased  to  279,000 
dozen  in  1991, 12  percent  above  the 
1990  level.  Imports  are  surging  in  1992, 
up  20  {>ercent  in  the  first  ten  months  of 
1992  over  the  January-October  1991 
level.  The  ratio  of  imports  to  domestic 
production  increased  from  54  percent  in 
1987  to  80  percent  in  1991.  This 
increase  continued  in  1992,  with  the 
ratio  of  imports  to  production  reaching 
95  percent  for  the  first  half  of  1992.  The 
domestic  manufacturers’  share  of  the 
men’s  and  boys’  wool  trousers,  slacks, 
and  shorts  market  declined  from  65 
percent  in  1987,  to  56  percent  in  1991, 
a  decline  of  9  ];>ercentage  points.  This 
decline  continued  in  1992,  with  the 
domestic  manufacturers’  share  of  the 


U.S.  market  falling  to  51  percent  dining 
the  first  half  of  1992. 

Duty-Paid  Value  and  U.S.  Producers’ Price 

Approximately  99  percent  of  Category 
447  imports  from  Indonesia  during  the 
year  ending  October  1992  entered  the 
U.S.  under  HTSUSA  number 
6203.41.1010 — men’s  wool  trousers  and 
breeches.  These  men’s  wool  trousers 
and  breeches  entered  the  U.S.  at  landed 
duty-paid  values  below  U.S.  producers’ 
prices  for  comparable  men’s  wool 
trousers  and  breeches. 

Committee  for  the  Implementation  of  Textile 

Agreements 

January  13, 1993. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  extended  on  July  31, 1991; 
pursuant  to  the  Bilateral  Cotton,  Wool  and 
Man-Made  Fiber  Textile  and  Textile  Products 
and  Silk  Blend  and  Other  Vegetable  Fiber 
Apparel  Agreement,  effected  by  exchange  of 
notes  dated  September  25  and  October  3, 
1985,  as  amended  and  extended,  between  the 
Governments  of  the  United  States  and 
Indonesia;  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of 
March  3, 1972,  as  amended,  you  are  directed 
to  prohibit,  effective  on  January  25, 1993, 
entry  into  the  United  States  for  consumption 
and  withdrawal  from  warehouse  for 
consumption  of  cotton,  wool  and  man-made 
fiber  textile  products  in  Categories  350/650 
and  447,  produced  or  manufactured  in 
Indonesia  and  exported  during  the  period 
beginning  on  December  30, 1992  and 
extending  through  March  29, 1993,  in  excess 
of  27,744  dozen  (Categories  350/650),  and 
4,768  dozen  (Category  447).  ^ 

Textile  products  which  have  been  exported 
to  the  United  States  on  and  after  July  1, 1992 
in  Categories  350/650  shall  remain  subject  to 
the  Group  II  limit,  and  in  Category  447  shall 
remain  subject  to  the  subgroup  limit  in 
Group  11  established  in  the  directive  dated 
June  5, 1992  for  the  period  July  1, 1992 
through  June  30, 1993. 

Textile  products  in  Categories  350/650  and 
447  which  have  been  exported  to  the  United 
States  prior  to  December  30, 1992  shall  not 
be  subject  to  the  limits  established  in  this 
directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 


'  The  limits  have  not  been  adjusted  to  account  for 
any  imports  exported  after  Decmber  29, 1992. 


Sincerely, 

J.  Hayden  Boyd. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

(FR  Doc.  93-1272  Filed  1-19-93;  8:45  emj 
Btuma  cooc  sskmm-f 


Request  for  Public  Comments  on 
Bilateral  Textile  Consultations  With 
United  Arab  Emirates  on  Certain 
Cotton  and  Man-Made  Fiber  Textiie 
Products 

January  13, 1993. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Notice. 


FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Aldrich,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S,  Department  of  Commerce, 
(202)  482-4212.  For  information  on 
categories  for  which  consultations  have 
been  requested,  call  (202)  482-3740. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

On  December  28, 1992,  under  the 
terms  of  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended,  the 
Government  of  the  United  States 
requested  consultations  with  the 
Government  of  United  Arab  Emirates 
with  respect  to  cotton  and  man-made 
fiber  textile  products  in  Category  219, 
produced  or  manufactured  in  United 
Arab  Emirates. 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  if  no  solution  is  agreed 
upon  in  consultations  with  the 
Government  of  United  Arab  Emirates, 
the  Committee  for  the  Implementation 
of  Textile  Agreements  may  later 
establish  a  limit  for  the  entry  and 
withdrawal  from  warehouse  for 
consumption  of  cotton  and  man-made 
fiber  textile  products  in  Category  219, 
produced  or  manufactured  in  United 
Arab  Emirates  and  exported  during  the 
twelve-month  period  which  began  on 
December  28, 1992  and  extends  through 
December  27, 1993,  at  a  level  of  not  less 
than  619,476  square  meters. 

A  summary  market  statement 
concerning  (Category  219  follows  ffiis 
notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Category  219,  or  to 
comment  on  domestic  production  or 
availability  of  products  included  in 
Category  219,  is  invited  to  submit  10 
copies  of  such  comments  or  information 
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to  J.  Hayden  Boyd,  Acting  Chairman. 
Committee  for  the  Implementation  of 
Textile  Agreements,  U.S.  Department  of 
Commerce.  Washington,  DC  20230; 
ATTN:  Helen  L.  LeGrande.  The 
comments  received  will  be  considered 
in  the  context  of  the  consultations  with 
the  Government  of  United  Arab 
Emirates. 

Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  sliould  be  submitted 
promptly.  Comments  or  information 
submitt^  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Ofhce  of  Textiles  and  Apparel,  room 
H3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC. 

Further  comments  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  publid 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropxiate  for  further 
ccmsideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement  or 
the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States.” 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Category  219.  Should  such  a  solution  be 
readied  in  consultations  with  the 
Government  of  United  Arab  Emirates, 
further  notice  will  be  published  in  the 
Fedm-al  Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  56  FR  60101, 
published  on  November  27, 1991). 

).  Hayden  Boyd, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements 

Market  Statement — United  Arab  Emiraies 

Category  219 — Duck  fabric 

December 

Import  Situation  ond  Conclusion 

U.S.  imports  of  duck  falxic.  Category 
219.  horn  United  Arab  Emirates  readied 
619,476  square  meters  during  the  year 
ending  October  1992.  United  Arab 
Emirates  is  a  new  supplier  of  duck 
fabric  with  imports  b^inning  in  January 
1992.  In  Just  ten  months  (January 
October  1992)  United  Arab  Emirates  has 
become  the  twelfth  largest  supplier  of 
duck  fabric  to  the  U.S.,  accounting  for 
nearly  ono  percent  of  total  Category  219 
imports  for  the  January-October  1992 
period. 


The  sharp  and  substantial  increase  in 
Category  219  imports  from  United  Arab 
Emirates  is  disrupting  the  U.S.  market 
for  duck  fabric. 

Import  Penetration  and  Market  Share 
U.S.  production  of  duck  fabric 
dropped  from  63,436,000  square  meters 
in  1989  to  49,534,000  square  meters  in 
1991,  a  22  percent  decline.  Production 
continued  to  decline  in  1992  falling  to 
24,100,000  square  meters  during  the 
first  half  of  1992, 10  percent  below  the 
January-June  1991  level.  In  contrast, 

U.S.  imports  of  duck  fabric.  Category 
219,  increased  from  70,962,000  square 
meters  in  1989  to  80,275,000  square 
meters  in  1991,  a  13  percent  increase. 
Category  219  imports  surged  in  1992, 
increasing  by  19  percent  in  the  first  ten 
months  of  1992  over  the  January- 
October  1991  level. 

The  U.S.  producers’  share  of  the  U.S. 
duck  fabric  market  dropped  9 
percentage  points,  falling  from  47 
percent  in  1989  to  38  percent  in  1991. 
The  drop  in  the  U.S.  producers’  market 
share  continued  in  1992,  falling  to  33 
percent  during  the  first  half  of  1992.  The 
ratio  of  imports  to  domestic  production 
increased  from  112  percent  in  1989  to 
162  in  1991,  and  reached  201  percent 
during  the  first  half  of  1992. 

Duty-Paid  Value  and  U.S.  Producers’ Price 
All  of  Category  219  imports  from 
United  Arab  Em.irates  during  the  first 
ten  months  of  1992  entered  the  U.S. 
under  HTSUSA  number  5209.19.0060 — 
85  percent  or  more  by  weight, 
unbleached  cotton  duck  fabric  other 
than  plain  weave,  weighing  more  than 
200  grams  per  square  metw.  These 
fabrics  entered  the  U.S.  at  landed  duty- 
paid  values  below  U.S.  producers' 
prices  for  comparable  duck  fabrics. 

(FR  Doc.  93-1270  Filed  1-19-93;  8:45  am) 
BILLING  CODE  3610-0R-F 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Establishment  arKf  Rrst  Meeting  of  the 
Department  of  Defense  (DoD)  Depot 
Maintenance  Consolidation  Study 
Group 

ACTION:  Notice. 


SUMMARY:  Under  the  provisions  of 
Public  Law  92-463,  “Federal  Advisory 
Committee  Act,”  notice  is  hereby  given 
that  the  DoD  Depot  Maintenance 
Consolidation  Study  Group  is  being 
established. 

The  DoD  Depot  Maintenance 
Consolidation  Study  Group  is  being 
established  under  severely  restrictive 
time  constraints  to  provide  advice  and 


recommendations  to  the  Chairman  of 
the  Joint  Chiefs  of  Staff  and  the 
Secretary  of  Defense  on  the  existing  and 
future  depot  maintenance  structure  in 
each  of  the  Military  Services  and  the 
Coast  Guard  of  the  Department  of 
Transportation.  The  principal  objective 
of  the  Study  Group  is  to  determine  how 
best  to  organize  Defense  depots  to  meet 
peacetime  and  warfighting 
requirements,  and  to  identify  excess 
capacity  and  duplication  in  the  DoD 
depot  maintenance  systems.  The  Study 
Group  will  launch  an  intensive  Ad  hoc 
effort  to  develop  alternatives  to  existing 
depot  maintenance  structures  that  will 
support  acceptable  readiness 
requirements,  sustain  forces  during 
crisis  response  and  contingency 
operations,  and  return  equipment  to 
necessary  readiness  standards  upon 
redeployment.  It  is  expected  that  the 
Study  Group  will  complete  all  tasks  in 
less  than  a  year. 

The  Study  Group  will  be  comprised  of 
a  well-balanced  team  of  approximately 
ten  senior  experts  in  depot  maintenance 
operations,  and  will  include 
representatives  from  the  Military 
Services,  industry,  and  the  private 
sector.  The  Group  composition  reflects 
consideration  for  the  functions  to  be 
performed  and  the  interest  groups 
potentially  affected 

Because  of  the  urgency  to  initiate  the 
study  as  soon  as  possible,  less  than  the 
normally  allotted  time  is  being  taken  for 
this  notice  of  establishment  and  first 
meeting.  The  Study  Group 
recommendations  must  be  made  and 
reviewed  >n  sufficient  time  to  dovetail 
W'ith  oth''*'  retrenchment 
recommendations  for  consideration  by 
the  Secretary  of  Defense,  and  potential 
submission  to  the  Base  Realignment  and 
Closure  Commission,  which  is  due  to 
commence  hearings  again  early  this 
year.  Moreover,  the  Study  Group  will 
convene  in  an  open  meeting  on  January 
2G,  1993  at  1  p.m.  in  room  2E  827,  the 
Pentagon,  Washington,  DC. 

For  further  information  regarding  the 
DoD  Depot  Maintenance  Consolidation 
Study,  contact  Col.  John  T.  Burton,  703- 
697-1137. 

Dated;  January  14, 1993. 

Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  93-1322  Filed  1-14-93;  2:15  pmj 
BILUNO  CODE  SStO-OI-M 


Defense  Science  Board  Task  Force  on 
Defense  Nuclear  Agency  (DNA) 

ACTION:  Notice  of  Advisory  Committee 
Meetings. 
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SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Defense  Nuclear  Agency 
will  meet  in  closed  session  on  January 
28-29, 1993  at  the  Pentagon,  Arlington, 
Virainia. 

Tne  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Director,  Defense 
Research  and  Engineering  on  scientific 
and  technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  this  meeting  the  Task  Force 
will  review  the  technology  base  program 
and  technology  application  programs  of 
the  Defense  Nuclear  Agency  (DNA)  to 
determine  the  impact  on  national 
security  of  the  possible  cessation  of 
imdergroimd  nuclear  weapons  effects 
testing,  and  the  planned  reduction  in 
developing  new  nuclear-survivable 
weapon  systems. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  as  amended  (5 
U.S.C.  App.  n,  (1988)),  it  has  been 
determined  that  this  DSB  Task  Force 
meeting,  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1988),  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 

Dated:  January  14, 1993. 

Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  93-1323  Filed  1-19-93;  8:45  am] 
BILUNQ  CODE  3810-41-M 


Departm«nt  of  th«  Army 

Armaments,  Munitions,  and  Chemical 
Command  (AMCCOM)  Contractor 
Performance  Certification  Program 
(CP)  2 

AGENCY:  U.S.  Army  Armament, 
Munitions  and  Chemical  Command, 
DoD. 

ACTION:  Notice. 

SUMMARY:  The  AMCCOM  (CP)  2  is  a 
voluntary  program  open  to  all 
contractors  who  have  had  or  anticipate 
having  AMCCOM,  Armament  Research 
Development  Engineering  Center 
(ARDEC),  or  Chemical  Biological 
Defense  Agency  (CBDA)  contracts. 

Under  this  program,  contractors  who 
exhibit  a  total  commitment  to 
maintaining  an  effective  design/ 
development  process,  and  producing  a 
quality  product;  have  implemented  and 
utilize  process  control,  employment 
pieventive/proactive  audit  procedures, 
demonstrate  aggressive  and  continuous 
efforts  to  improve  quality  and 
productivity,  and  stand  behind  their 
product  are  formally  recognized.  The 
certification  process  is  rigorous — often 


taking  two  years  to  complete.  However, 
there  are  significant  benefits  that  result 
from  this  effort.  For  certified  facilities, 
government  oversight  is  reduced  and 
certain  requirements,  which  may^ 
required  for  non-r^rtified  contractors, 
are  waived  due  to  the  decreased  risk  to 
the  Government.  Additional  emphasis  is 
anticipated  in  future  contracting  as  we 
continue  our  pursuit  of  best  value 
contracting. 

FOR  FURTHER  MFORMATION  CONTACT: 

For  further  information  concerning 
design/development  for  non-chemical 
items  contact:  Bob  Scott  or  Ron  Moore, 
ARDEC.  SMCAR-QR,  Dover,  NJ  07806- 
5000,  (201)  724-02550  or  (201)  724- 
2141. 

For  further  information  concerning 
design/development  for  chemical  items 
contact;  Jim  Pennington  or  Bud  Lilly, 
CBDA.  SCBRD-ODQO,  Edgewood,  MD 
21010-5423,  (410)  671-1151  or  (410) 
671-2441, 

For  further  information  concerning 
production  certification  contact:  David 
D.  House  or  Celia  M.  Hadden, 

AMCCOM.  AMSMC-QAD-P,  Rock 
Island,  IL  61299-6000,  (309)  782-6467. 
SUPPLEMENTARY  INFORMATION: 

Contractors  voluntarily  initiate  the 
certification  process  by  expressing  a 
total  commitment  to  quality  and 
formally  requesting  acceptance  into  the 
program.  An  extensive  initial  review  of 
the  contractor’s  facility  is  conducted 
jointly  with  the  contractor  and  areas 
which  require  improvement  are 
identified.  Once  the  contractor  meets 
improvement  thresholds  and  passes  a 
final  audit,  he/she  is  formally 
recognized  as  a  (CP)  2  certified 
contractor.  Contractors  who  become 
(CP)  2  certified  gain  the  advantages 
inherent  in  producing  quality  designs/ 
products.  Production  advantages 
include  reduced  scrap  and  rework  costs, 
reduced  contractor  inspection  (since  the 
processes  are  controlled),  reduced 
inventory  requirements,  and  reduced 
paperwork  (due  to  the  reduction  in 
defective  material  and  the 
corresponding  reports).  These 
advantages  should  enable,  but  do  not 
guarantee,  a  more  competitive  bid  price 
posture  in  response  to  solicitations. 
Additionally,  certain  testing  and 
reporting  requirements  which  are 
normally  imposed  on  non  (CP)  2 
contractors,  are  waived  for  (CP)  2 
contractors.  We  are  constantly  pursuing 
methods  of  expanding  the  certification 
process  in  order  to  increase  the  mutual 
benefits  of  certification.  The  ANSI  Q90 
series  qualify  program  requirements 
forms  the  basis  for  the  design/ 
development  criteria  and  we  are 
currently  assuring  the  (CP)  2  production 


certification  criteria  appropriately 
accommodates  the  AN^  Q90  series  as 
well  as  MIL-Q-9858A,  Quality  Program 
Requirements.  Additiondly,  we  are 
investigating  means  of  assuring  the 
benefits  of  dealing  with  certifi^ 
contractors  are  factored  into  the  contract 
award  process.  It  is  anticipated  that  the 
benefits  of  certification  will  continue  to 
increase  in  future  contracting. 

Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc.  93-1226  Filed  1-19-93;  8:45  am] 
BIUJNG  CODE  3710-0S-M 


DEPARTMENT  OF  ENERGY 

Draft  Remedial  Investigation/Feasibility 
Study-Environmentai  Impact  Statement 
for  Remediat  Action  at  the  Chemical 
Plant  Area  of  the  Weldon  Spring  Site, 
Weldon  Spring,  Missouri 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Extension  of  public  comment 
period. 

SUMMARY:  DOE,  after  consultation  with 
the  Environmental  Protection  Agency 
Region  Vn  (EPA),  has  decided  to  extend 
to  February  19, 1993,  the  public 
comment  period  on  the  draft  remedial 
investigation/feasibility  study- 
environmental  impact  statement  (RI/FS- 
EIS)  for  remedial  action  at  the  Chemical 
Plant  Area  at  the  Weldon  Spring  Site, 
Weldon  Spring,  Missouri  (IXDE/EIS- 
0185D.  EPA  EIS  No.  920463). 

DATES:  Comments  on  the  draft  RI/FS-EIS 
should  be  postmarked  by  February  19, 
1993,  to  ensure  consideration. 

Comments  postmarked  after  that  date 
will  be  considered  to  the  extent 
practicable. 

ADDRESSES:  Comments  or  requests  for 
copies  of  the  draft  RI/FS-EIS  should  be 
addressed  to;  Stephen  McCracken, 
Project  Manager,  Weldon  Spring  Site 
Remedial  Action  Project  (WSSRAP), 

U.S.  Department  of  EneT^,  7295 
Highway  94  South,  St.  Cmarles,  Missoiiri 
63304.  Telephone:  (314)  441-8978.  Fax 
number:  (314)  447-0739. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  further  information  on  WSSRAP, 
contact  Stephen  McCracken  at  the  above 
address.  For  further  information  on 
DCffi’s  National  Environmental  Policy 
Act  (NEPA)  procedures,  contact:  Carol 
Borgstrom,  Director,  Office  of  NEPA 
Oversight  (EH-25),  U.S.  Department  of 
Energy,  1000  Independence  Avenue 
SW.,  Washington,  DC  20585.  Telephone: 
(202)  586-4600  or  (800)  472-2758.  For 
further  information  on  DOE’s 
Comprehensive  Environmental 
Resp^mse,  Compensation,  and  Liability 
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Act  (CERCIA)  procedures,  contact: 
Kathleen  Taimi,  Director,  OHice  of 
Environmental  Compliance,  EH-22,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue  SW., 

Washington,  DC  20585.  Telephone: 

(202)  506-2113. 

SUPPLEMENTARY  INFORMATION:  On 
November  27, 1992,  the  Environmental 
Protection  Agency  published  a  notice  in 
the  Federal  Register  (57  FR  56339) 
announcing  the  availability  of  DOE’s 
draft  RI/FS-EIS  (DOE/EIS-0185D,  EPA 
EIS  No.  920463)  and  the  close  of  the 
public  comment  period  on  January  20, 
1993.  DOE'S  draft  RI/FS-EIS  for 
remedial  action  at  the  Chemical  Plant 
Area  at  the  Weldon  Spring  Site 
integrates  NEPA  values  with  the 
requirements  of  CEKCLA.  In  response  to 
requests  from  several  parties  to  extend 
the  comment  period,  and  to  ensure  that 
all  interested  parties  have  the 
opportunity  to  comment,  DOE,  after 
consultation  with  EPA,  is  extending  the 
comment  period  to  February  19, 1993. 
Comments  should  be  postmarked  by 
February  19, 1993,  to  ensure 
consideration;  comments  postmarked 
after  that  date  will  be  considered  to  the 
extent  practicable. 

Issued  in  Washington,  D.C.,  january  14, 
1993. 

Paul  L.  Ziemer, 

Assistant  Secretary,  Environment,  Safety  and 
Health. 

IFR  Doc.  93-1506  Filed  1-19-93;  8:45  am) 
BIUJNG  CODE  MSO-ai-M 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CPS3-1 44-000,  et  al.] 

High  Island  Offshore  System,  et  al.; 
Natural  Gas  Certificate  filings 

January  11, 1993. 

Take  notice  that  the  folio, wing  filings 
have  been  made  with  the  Commission: 

1.  High  Island  Ofibhore  System 
[Docket  No.  CP93-144-000) 

Take  notice  that  on  January  4, 1993, 
High  Island  Offshore  System  (HIOS), 

500  Renaissance  Center,  Detroit. 
Michigan  48243,  filed  an  application 
pursuant  to  section  (7)(b)  of  the  Natural 
Gas  Act,  as  amended,  and  the  Rules  and 
Regulations  of  the  Federal  Energy 
Regulatory  Commission  (Commission), 
for  authorization  to  abandon 
transportation  service  currently  being 
rendered  for  Transcontinental  Gas  Pipe 
Line  Corporation  (Transco). 

In  its  application,  HIOS  proposes  to 
terminate  the  firm  transportation  service 
which  HIOS  is  rendering  in  accordance 


with  HIOS’  Rate  Schedule  T— 4.  as  well 
as  associated  Interruptible  Overrun 
Transportation  Service  volumes 
rendered  in  accordance  with  HIOS'  Rate 
ScheduJe  I.  HIOS  proposes  to  terminate 
these  services  at  the  end  of  the  primary 
term  of  Rate  Schedule  T-4,  effective 
June  10. 1993,  in  accordance  with  the 
terms  of  such  rate  schedule  and  in 
accordance  with  timely  notices  given  by 
Transco  to  HIOS. 

mOS  requests  that  the  abandonment 
be  conditioned  upon  Transco  remaining 
subject  to  and  liable  for  any  transition 
costs,  exit  fees,  or  other  similar  charges 
that  are  imposed  as  a  result  of  HIOS’ 
restructuring  pursuant  to  Order  Nos. 

636,  et  seq. 

Comment  date:  February  1, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Columbia  Gas  Transmission  Corp. 
(Docket  No.  CP93-146-0001 

Take  notice  that  on  January  6, 1993, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  1700  MacCorkle  Avenue, 
SE.,  Charleston,  West  Virginia  25314, 
filed  in  Docket  No.  CP93-146-000,  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  to  construct  and 
operate  certain  natural  gas  facilities,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Columbia  proposes  to  construct  and 
operate  approximately  13.3  miles  of  16, 
20,  and  24-inch  mainline  pipeline  as 
replacements  for  13.3  miles  of  aged  and 
deteriorated  12, 16,  and  20-inch 
pipeline  in  various  counties  in  Ohio, 
West  Virginia,  and  Pennsylvania. 

Specifically,  Columbia  intends  to 
construct  and  operate  approximately. 

1.1  miles  of  16-inch  pipeline  in  two 
sections  to  replace  approximately  1.1 
miles  of  12-inch  pipeline  designated  as 
Columbia’s  L  Line  in  Medina  County, 
Ohio. 

Also,  Columbia  proposes  to  construct 
and  operate  approximately  8.2  miles  of 
16  and  20-inc:h  pipeline  in  three 
sections  to  replace  approximately  8.2 
miles  of  16-inch  pipeline  designated  as 
Columbia’s  1570  Line  in  Marion,  Wetzel 
and  Monongalia  Counties,  West  Virginia 
and  Green  County.  Pennsylvania. 

Columbia  states  that  the  third  project 
involves  the  construction  and  operation 
of  4.0  miles  of  24-inch  pipeline  as 
replacement  of  approximately  4.0  miles 
of  20-incb  pipeline  designated  as 
Columbia’s  Ii^  Line  in  Mercer  and 
Summers  Counties,  West  Virginia. 

The  proposed  construction  is 
estimated  to  cost  $11,366. 

Comment  date:  February  1, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 


3.  Equitrans,  Inc. 

[Docket  No.  CP93-140-0001 

Take  notice  that  on  December  31, 

1992,  Equitrans,  Inc.  (Equitrans),  3500 
Park  Lane,  Pittsburgh,  PA  15275,  filed 
in  Docket  No.  CP93-140-000,  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  field  sales  services 
to  certain  customers  under  Rate 
Schedules  W-1  and  W-3,  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection.  | 

Equitrans  states  that  no  service  has  | 

been  performed  under  Rate  Schedule  ^ 

W-1  and  no  revenue  has  been  earned  ! 

since  September,  1972,  and  that  no  * 

service  has  been  performed  under  Rate 
Schedule  W-3  and  no  revenue  has  been 
earned  since  November,  1966.  In  the 
interim  as  indicated  by  Equitrans.  the 
underlying  contracts  expired.  As  a 
result,  Equitrans  seeks  authorization  to 
abandon  the  sales  service  and  to 
terminate  Rate  Schedules  W-1  and  W- 
3  on  the  basis  that  the  underlying 
contracts  have  expired  and  that  &ere  is 
no  contractual  obligation  to  continue 
the  sales. 

Comment  date:  February  1, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be'heard  or 
make  any  protest  with  reference  to  said 
file  with  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 

NE.,  Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing  . 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission’s 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Nattiral  Gas  Act 
and  the  Commission’s  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed 
within  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
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matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  eind  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedxire  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

Lois  D.  Csshell, 

Secrefojy. 

(FR  Doc.  93-1240  Filed  1-19-93;  8:45  ami 


[Docket  Nos.  ST93-477  000;  ST93-1389- 
000] 

Acadian  Gas  Pipeline  System;  Self- 
Implementing  Transactions 

January  13, 1993. 

Take  notice  that  the  following 
transactions  have  been  reported  to  the 
Commission  as  being  implemented 
pursuant  to  Part  284  of  the 
Commission’s  regulations,  sections  311 
and  312  of  the  Natural  Gas  Policy  Act 
of  1978  (NGPA),  section  7  of  the  NGA 
and  section  5  of  the  Outer  Continental 
Shelf  Lands  Act.^ 

The  “Recipient”  column  in  the 
following  table  indicates  the  entity 
receiving  or  purchasing  the  natural  gas 
in  each  transaction. 


The  “Part  284  Subpart’'  column  in  the 
following  table  indicates  the  type  of 
transaction. 

A  “B”  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  an 
intrastate  pipeline  or  a  local  distribution 
company  pursuant  to  §  284.^02  of  the 
Commission’s  regulations  and  section 
311(a)(1)  of  the  NGPA. 

A  “C”  indicates  transportation  by  an 
intrastate  pipeline  on  behalf  of  an 
interstate  pipeline  or  a  local  distribution 
company  served  by  an  interstate 
pipeline  pursuant  to  §  284.122  of  the 
Commission's  regulations  and  section 
311(a)(2)  of  the  NGPA. 

A  “D”  indicates  a  sale  by  an  intrastate 
pipeline  to  an  interstate  pipeline  or  a 
local  distribution  company  served  by  an 
interstate  pipeline  pursuant  to  §  284.142 
of  the  Commission’s  Regulations  and 
section  311(b)  of  the  NGPA.  Any 
interested  person  may  file  a  complaint 
concerning  such  sales  pursuant  to 
§  284.147(d)  of  the  Commission’s 
Regulations. 

An  "E”  indicates  an  assignment  by  an 
intrastate  pipeline  to  any  interstate 
pipeline  or  local  distribution  company 
pursuant  to  §  284.163  of  the 
Commission’s  regulations  and  section 
312  of  the  NGPA. 

A  “G”  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  another 
interstate  pipeline  pursuant  to  §  284.222 
and  a  blanket  certificate  issued  under 
§  284.221  of  the  Commission’s 
regulations. 


A  “G-I”  indicates  transportation  by 
an  intrastate  pipeline  company  pursuant 
to  a  blanket  certificate  issued  imder 
§  284.227  of  the  Commission’s 
regulations. 

A  “G-S”  indicates  transportation  by 
interstate  pipelines  on  behalf  of 
shippers  other  than  interstate  pipelines 
pursuant  to  §  284.223  and  a  blar^et 
certificate  issued  under  §  284.221  of  the 
Commission’s  regulations. 

A  "G-LT”  or  “G-LS”  indicates 
transportation,  sales  or  assignments  by  a 
local  distribution  company  on  behalf  of 
or  to  an  interstate  pipeline  or  local 
distribution  company  pursuant  to  a 
blanket  certificate  issued  under 
§  284.224  of  the  Commission’s 
regulations. 

A  “G-HT"  or  “G-HS”  indicates 
transportation,  sales  or  assignments  by  a 
Hinshaw  Pipeline  pursuant  to  a  blanket 
certificate  issued  under  §  284.224  of  the 
Commission’s  regulations. 

A  “K”  indicates  transportation  of 
natural  gas  on  the  Outer  Continental 
Shelf  by  an  interstate  pipeline  on  behalf 
of  another  interstate  pipeline  pursuant 
to  §  284.303  of  the  Commission’s 
regulations. 

A  “K-S”  indicates  transportation  of 
natural  gas  on  the  Outer  Continental 
Shelf  by  an  interstate  pipeline  on  behalf 
of  shippers  other  than  interstate 
pipelines  pursuant  to  §  284.303  of  the 
Commission’s  regulations. 

Lois  D.  Cashell, 

Secretary. 
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Docket  No.* 


Recipient 


Date  filed 


Part  284 
subpart 


Est.  max. 
daily 

quantity** 


Afl.  Y/A/ 

N*** 


Transporter/seller 


50.000  N 


09-08-oe  mdeL 


'  Notice  of  a  transaction  does  not  constitute  a 
determination  diat  the  tenns  and  conditions  of  the 
proposed  ssrvice  will  be  approved  or  that  the 


noticed  filing  is  in  compliance  with  the 
Conunission's  regulations. 


5,000 


5,000 

1.100 

1,500 


200 


1,000 


50,000 

100,000 


100,000 

12,000 

5,000 


375,000 


3,000 


375,000 

2,000 

25,000 


10-06-92 


Indef. 


10-06-92 

10-03-92 

10-01-92 


Indef. 

Indef. 

Indef. 


10-01-92 


Indef. 


10-01-92 


Indef. 


10-23-92 

10-01-92 


Indef. 

Indef. 


10-01-92 

10-17-92 

10-17-92 


Indef. 

Indef. 

Indef. 


10-17-92 


Indef. 


16-16-92 


Indef. 


10-14-92 

10-15-92 

10-03-92 


Indef. 

Indef. 

Indef. 


ST93-477 


ST93-478 

ST93-479 

ST93-480 


ST93-481 


ST93-482 


ST93-483 

ST93-484 


ST93-485 

ST93-486 

ST93-487 


ST93^t88 


ST93-489 


ST93-490 

ST93-491 

ST93-492 


ST93-493 


Acadian  Gas  Pipeline 
System. 

CNO  Transmission  Corp 
CNG  Transmission  Corp 
Gulf  Energy  Pipeline  Co 

Gulf  Energy  Pipeline  Co 

Gulf  Energy  Pipeline  Co 

Arkta  Energy  Resources 
Arkla  Energy  Resources 

Arkta  Energy  Resources 
Delhi  Gas  Pipeline  Corp 
Delhi  Gas  Pipeline  Corp 

Delhi  Gas  Pipeline  Corp 

Delhi  Gas  Pipeline  Corp 

Delhi  Gas  Pipeline  Corp 
Delhi  Gas  Pipeline  Corp 
Gulf  Coast  Natural  Gas 
Co. 

Gulf  Coast  Natural  Gas 
Ca 


11-02-92  C 


11-02-92 

11-02-92 

11-02-92 


G-S 

G-S 

C 


Natural  Gas  P/L  Co.  of 
Am.,  et  al. 

Texas  Ohio  Gas,  Inc . 

Transport  Gas  Inc . 

Natural  Gas  P/L  Co.  of 
/Vmerica. 

Tennessee  Gas  Pipeline 
Co. 

Natural  Gas  P/L  Co.  of 
America. 

Western  Gas  Resources 
Tidewest  Trading  & 
Transport  Co. 

Anthem  Energy  Co.,  LP 
Northern  Natural  Gas  Co 
Natural  Gas  P/L  Co.  of 
America. 

Ozark  Gas  Transmission 
System. 

Natural  Gas  P/L  Co.  of 
America 

ANR  Pipeline  Co  . . 

Arkla  Energy  Resources 
Trunkline  Gas  Co . . 


Transcontinental  Gas  P/ 
LCorp. 


11-02-92 


11-02-92 


11-02-92 


11-02-92 

11-02-92 


11-02-92 

11-02-92 

11-02-92 


G-S 

C 

C 


11-02-92 


11-02-92 


11-02-92 

11-02-92 

11-02-92 


G-S 

G-S 
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Tmnspoitei/saHer 


ST93-484  -  Quil  Coast  Natural  Gas 

Co. 

ST93-495 -  Sabina  Pipe  Line  Co _ 

STS3-496  -  Sabine  Pipe  Lina  Co _ 


SlSt 


AS.  V/A/  Rale  Date  com- 
N***  sch.  menced 


ST9S-487 


Colotado  Interstate  Co 


ST93-480  Natural  Gas  PA.  Co  of 

America. 

ST93-499  -  Natural  Gas  PA.  Co  ol 

America. 

ST9S-500  -  Panhanda  Eastern  Hpe 

Una  Co. 

ST9S-501 -  Tennessee  Gas  Pipelne 

Co. 

ST9S-502  -  Tennessee  Gas  Pipetne 

Co. 

ST93-S03 -  Tennessee  Gas  Pipelne 

Co. 

ST93-504  -  Kern  RNor  Gas  Trans¬ 

mission  Co. 

ST93-505 .  Transcontinenlal  Gas  W 

LCoip. 

ST93-506  .  Transcontinenlal  Gas  P/ 

L  Coip. 

ST93-507  .  Transcontinental  Gas  P/ 

LCorp. 

ST93-5O0 .  Transcontinenlal  Gas  P/ 

L  Coip. 

ST93-509  .  Transcontinental  Gas  P/ 

LCorp. 

ST93-510 .  Transcontirrental  Gas  P/ 

LCorp. 

J5T93-511 .  Transcontinentai  Gas  P/ 

LCorp. 

ST93-612 .  Transconttoiental  Gas  P/ 

LCorp. 

ST93-513 .  Transcontinenlal  Gas  P/ 

L  Corp. 

ST93-514 .  Transcontinenlal  Gas  P/ 

LCorp. 

ST93-515 .  Transcontinental  Gas  P/ 

LCorp. 

ST93-516 .  Transcontinentai  Gas  P/ 

L  Corp. 

ST93-517  — Transcontinenlal  Gas  P/ 
LCorp. 

ST93-518  w........  Transcontinental  Gas  P/ 

LCorp. 

ST93-579  . .  TransconiinerKal  Gas  P/ 

LCorp.  ■ 

ST93-520  .  Transcontinenlal  Gas  P/ 

LCorp. 

ST93-521  -  Traraconlinental  Gas  P/ 

LCorp. 

ST93-5K .  Transcontinental  Gas  P/ 

LCorp. 

ST9^-6M .  Transcontinenlal  Gas  P/ 

LCorp. 

ST93-524  .  Transconlinenlat  Gas  P/ 

L  Corp. 

ST93-525 .  Transcontinenlal  Gas  P/ 

LCorp. 

ST93-526 . .  Kem  ffiver  r^s  Trans¬ 

mission  Co. 

ST93-627 .  TrunkHne  Gas  Co  . . 

ST93-528 .  Enogex  Inc . 

ST93-529 . —  Enogex  Inc . . . 

ST93-530 -  Transcontinental  Gas  P/ 

LCorp. 

ST9S-531  ..... —  Transcontinental  Gas  fV 
LCorp. 

ST93-532 . .  Transcontinental  Gas  P/ 

LCorp. 

ST93-533 .  Transcontinental  Gas  P/ 

LCorp. 

ST93-634  -  Transcontinentd  Gas  P/ 

LCorp. 

ST93-836  Transcontinental  Gas  P/ 

LC^. 


Tennessee  Gas  Pipeline 
Co. 

IGM  Pipeline  Co _ 

Natural  Gas  PA.  Co  ol 
America. 

Texaco  Gas  Marketing 
Inc. 

Superior  Natural  Gas 
Corp. 

North^  American  Re- 
sourcesCa  ' 
American  Central  Gas 
Cos. 

Woodtward  Marketing. 
Inc. 

Providence  Gas  Co _ 

Essex  County  Gas  Co  ... 

Nevada  Cogeneration 
Assoc.  #2. 

Commonwealth  Gas 
Pipeline  Corp. 
Pennsylvania  Gas  & 
Water  Co. 

Piedmont  Natural  Gas 
Co. 

City  of  Greenwood . 

Elizabethtown  Gas  Co  ... 

Spmdtetcp  Gas  Oistribu- 
lion  Sy^em. 

Cky  of  Richmorxi . 

South  Carolina  Pipeline 
Corp. 

Mid  Louisiana  Gas  Co  ... 

South  Carolina  Pipetine 
Corp. 

Detonarva  Power  &  Light 
Co. 

City  ol  Greenwood  . . 

Virginia  Natural  Gas,  Inc 

Long  Island  Lighting  Co  . 

Virginia  Natural  Gas,  Inc 

North  Carolina  Natural 
Gas  Corp. 

Philadelphia  Gas  Works 

Public  Sarvico  ol  NC.  Inc 

North  CaroHrta  Natural 
Gas  Corp. 

City  ol  Laurens  . . 

North  Carolina  Natural 
Gas  Corp. 

Pacilic  Gas  and  Electric 
Co. 

Interstate  Gas  Supply, 
Inc. 

Black  Martin  Pipeline  Co 
Artda  Energy  Resources 
South  Carolina  Pipeline 
Corp. 

Long  Islartd  Lighting  Co . 

Polaris  Pipeline  Corp  _ _ 

Corpus  Christi  Trarrs- 
mission  Co. 

Public  Service  Co  ol  NC. 
Inc. 

Batiknore  Gas  and  Elec¬ 
tric  Co. 
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Stellar  Gas  Co . 

11-04-92 

G-S 

30,000 

N 

10-15-92 

ndef. 

eTQ.XJi‘^7 

^ilbro  Distributors  Corp 
Tefas  Hydrocarbons  Co  . 
Energy  Development 

11-04-92 

G-S 

100,000 

N 

10-23-92 

rxief. 

11-04-92 

G-S 

100,000 

N 

10-07-92 

ndef. 

ST93-539  . 

Trunkline  Gas  Co . 

11-04-92 

G-S 

75,000 

N 

10-24-92 

ndef. 

Corp. 

10-10-92 

ndef. 

STOa-RAO 

Trunkline  Gas  Co . 

Phillips  Petroleum  Co  .... 
Marathon  Oil  Co . 

11-04-92 

G-S 

20,000 

N 

1 

RTQTWMI 

11-04-92 

G-S 

30,000 

N 

1 

10-08-92 

ndef. 

ST93-S42  . 

0  &  R  Energy,  Irx:  . . 

11-04-92 

G-S 

50,000 

N 

1 

10-24-92 

Indef. 

Amoco  Energy  Trading 
Corp. 

11-04-92 

G-S 

50,000 

N 

1 

10-09-92 

Indef. 

10-07-92 

Indef. 

f;T9S-544 

Mobil  Natural  Gas,  Inc  ... 

11-04-92 

G-S 

100,000 

N 

1 

RT<M-<vdfi 

Kerr-McGee  Corp  . . 

11-04-92 

G-S 

3,521 

N 

1 

10-10-92 

Indef. 

Stellar  Gas  Co . 

11-04-92 

G-S 

50,000 

N 

1 

10-23-92 

Indef. 

.QTQ?U»U7  . 

Stellar  Gas  Co . 

11-04-92 

G-S 

50,000 

N 

10-06-92 

Indef. 

ST93-548  . 

Natural  Gas  P/L  Co.  of 

CNG  Producing  Co . 

11-04-92 

Q-S 

10,000 

N 

10-08-92 

Indef. 

Anierica. 

10-06-92 

Indef. 

RT(W-*iAQ 

Natural  Gas  PA.  Co.  of 
America. 

Gasmark  Ltd . 

11-04-92 

G-S 

100,000 

N 

10-06-92 

Indef. 

Natural  Gas  PA.  Co.  of. 
America. 

Tristar  Gas  Co . 

11-04-92 

G-S 

50,000 

N 

1(K20-92 

Indef. 

ST93-551  . 

Transcontinental  Gas  P/ 

Texaco  Gas  Marketing, 

11-04-92 

B 

170,000 

N 

LCorp. 

Inc. 

03-30-90 

Indef. 

STQ;^-fiS2> 

Transcontinental  Gas  P/ 
LCorp. 

Transcontinental  Gas  P/ 

City  of  Richmond . 

11-04-92 

B 

150,000 

N 

ST9»-553  . 

Atlanta  Gas  Light  Co . 

11-04-92 

B  ; 

70,000 

N 

08-16-90 

Indef. 

ST93-554  . 

L  Corp. 

Transcontinental  Gas  PI 
LCorp. 

Westar  Transmission  Co 

Philadelphia  Electric  Co . 

11-04-92 

B 

150,000 

N 

04-16-90 

10-09-90 

.ST9a-555  . 

Transwestem  Pipeline 
Co. 

Lindsey  arid  Elliot  . 

11-05-92 

C 

25,000 

N 

10-26-92 

Irxlef. 

Kentucky  West  Virginia 
Gas  Co. 

11-05-92 

G-S 

100 

N 

10-15-92 

Indef. 

10-08-92 

Indef. 

STft3-?iR7 

BP  Gas,  Inc . 

11-05-92 

Q-S 

12,405 

N 

Trunkline  Gas  Co . 

Central  Illinois  Public 

11-05-92 

Q-S 

5,000 

N 

10-07-92 

Indef. 

Service  Co. 

10-05-92 

09-01-94 

ST93-5R9  . 

BHP  Petroleum,  Irx: . 

11-05-92 

G-S 

5,500 

N 

<!T<n_RfiO 

K  N  Energy,  Inc . 

Texaco  Exploration  & 
Production. 

11-05-92 

G-S 

10,000 

N 

09-01-92 

Indef. 

12-31-08 

55X93-561  . 

Karxx)  Gathering  Co . 

11-05-92 

G-S 

70,000 

N  - 

10-09-92 

ST93-562  . 

Northern  Natural  Gas  Co 

Bridgegas  U.S.A.,  Inc  .... 

11-05-92 

G-S 

200,000 

N 

FA 

10-01-92 

Indef. 

ST9S-563  . 

Transok  Gas  Trans.  Co  . 

ANR  p7l  Co.,  et  al . 

11-05-92 

C 

50,000 

N 

10-27-92 

Ind^. 

Texas  Gas  Transmission 
Corp. 

Stingray  Pipeline  Co . 

11-05-92 

G-S 

100,000 

A 

10-22-92 

Indef. 

ST93-565  . 

Panhandle  Eastern  Pipe- 

11-05-92 

K 

1,400 

N 

F 

11-01-92 

10-31-93 

line  Co. 

Indef. 

ST93-566  . 

Oasis  Pipe  Line  Co . 

Transwestem  Pipeline 
Co. 

El  Paso  Natural  Gas  Co 

11-05-92 

C 

100,000 

N 

09-16-92 

ST93-567  . 

Oasis  Pipe  Line  Co . 

11-05-92 

C 

50,000 

N 

09-29-92 

Indef. 

ST93-568  . 

Transok  Gas  Trans- 

ANR  Pipeline  Co.,  et  al  . 

11-05-92 

C 

100,000 

N 

10-29-92 

Indef. 

mission  Co. 

10-13-92 

Indef. 

ST93-569  . 

Transok  Gas  Trans- 

ANR  Pipeline  Co.,  et  al  . 

11-05-92 

C 

25,000 

N 

mission  Co. 

10-20-92 

Indef. 

ST93-570  . 

Transok  Gas  Trans- 

ANR  Pipeline  Co.,  et  al  . 

11-05-92 

C 

100,000 

N 

mission  Co. 

10-10-92 

Indef. 

RTtW-K71 

CNG  Transmission  Corp 
CNG  Transmission  Corp 

Direct  Gas  Supply . 

11-05-92 

G-S 

210,000 

N 

ST93-572  . 

Equitable  Resources . 

11-05-92 

15,000 

N 

10-10-92 

Indef. 

ST93-573  . 

CNG  Transmission  Corp 

Equitable  Resources . 

11-05-92 

G-S 

25,000 

N 

10-10-92 

Indef. 

ST93-574  . 

CNG  Transmission  Corp 

Equitable  Resources . 

11-05-92 

G-S 

10,000 

N 

10-10-92 

Indef. 

ST93-575  . 

CNG  Transmission  Corp 

Equitable  Resources . 

11-05-92 

G-S 

10,000 

N 

10-10-92 

Indef. 

ST93-576  . 

CNG  Transmission  Corp 

Equitable  Resources . 

11-05-92 

Q-S 

20,000 

N 

10-10-92 

Indef. 

ST93-577  . 

CNG  Transmission  Corp 

Transport  Gas,  Inc . 

11-05-92 

G-S 

1,100 

N 

10-09-92 

Indef. 

ST93-578  . 

CNG  Transmission  Corp 

Equitable  Resources . 

11-05-92 

G-S 

25,000 

N 

10-10-92 

Irxlef. 

ST93-579  . 

Houston  Pipe  Line  Co  ... 

Black  Martin  Pipeline  Co 

11-05-92 

C 

100,000 

N 

09-23-92 

Indef. 

ST93-580  . 

Houston  Pipe  Line  Co  ... 

Texas  Eastern  Trans- 

11-05-92 

C 

100,000 

N 

09-01-92 

Indef. 

mission  Corp. 

09-04-92 

Indef. 

ST93-581  . 

Houston  Pipe  Line  Co  ... 

Florida  Gas  Trans- 

11-05-92 

C 

50,000 

N 

mission  Co. 

09-01-92 

Indef. 

ST93-582  . 

Hmiston  Pipe  Line  Co  ... 

Sabine  Pipeline  Co . 

11-05-92 

C 

100,000 

N 

ST93-583  . 

Houston  Pipe  Line  Co  ... 

United  Gas  Pipe  Line  Co 

11-05-92 

C 

50,000 

N 

09-19-92 

Indef. 

RTQ;V-»=tfU 

Houston  Pipe  Lino  Co  ... 
Houston  Pipe  Lino  Co  ... 

Trunkline  Gas  Co . 

11-05-92 

C 

50,00( 

N 

09-17-92 

Indef. 

ST93-585  . . 

Texas  Eastern  Trans- 

t1 -05-92 

C 

10,000 

N 

09-17-92 

Indef. 

mission  Corp. 

10-22-92 

Indef. 

ST93-586  ......... 

Transok  Gas  Trans- 

ANR  Pipeline  Co.,  et  al 

11-05-92 

C 

100,000 

N 

mission  Co. 

10-06-92 

Indef. 

ST93-587  . 

Transtexas  Pipeline  Co 

United  Gas  Pipe  Lins  Co 

11-06-92 

C 

5,000 

N 

1 

ST93-588  . 

Colorado  Interstate  Gas 

North  American  '  Re- 

11-06-92 

e-s 

10,000 

N 

1 

10-16-92 

Indef. 

Co. 

source  Co. 

* 

10-17-92 

Indef. 

ST93-589  . 

Exxon  Gas  System,  Inc 

Enogex  Services  Corp  .. 

11-06*92 

c 

25,000 

N 

1 

ST93-590  . 

Exxon  Gas  System,  Inc 

Enei^  Consultants,  inc 

11-06-92 

c 

5,0« 

N 

1 

10-07-92 

Irxlef. 

ST93-691  . 

Questar  Pipeline  Co  . 

Kansas  Public  Service .. 

11-06-92 

B 

40,000 

N 

1 

10-17-92 

Irxlef. 

ST93-592  . 

Questar  PipeNna  Co  . 

Union  Pacific  Fuels,  Inc 

11-06-92 

Q-S 

90,000 

N 

1 

10-17-92 

Irxlef. 
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ST93-sa3 _ Queslar  PfpeHne  Co .  Ifxlustrial  Gas  Rasouica 

Coip. 

ST93-594  _ _  Endavco  PIpaKna  Co .  Taxas  Eastern  Trans- 

mission  Corp. 

ST93-595  _  Endevco  Ptpalina  Co  _ _  Texas  Eastern  Trans¬ 

mission  Cotp. 

ST9S-596  _  Endevco  Pipeline  Co .  Champion  International 

Corp. 


ST93-597  _  Kem  River  Gas  Trans-  Chevron  U.S.A..  Inc . 

mission  Co. 

ST93-598 _  Tennessee  Gas  Pipeline  ANR  PIpelina  Co  . . 

Co. 

ST93-‘589 _ Tennessee  Gas  Pipeline  MobI  Natural  Gas,  Inc  ... 

Co. 

ST93-600 -  Mississippi  River  Trans.  Exxon  Co..  U.Sik . 

Corp. 

ST93-601  _  MissiSBippi  River  Trans.  Semco  Errergy  Services, 

Corp.  Inc. 

ST93-602  _  Mississippi  River  Trarrs.  Western  Gas  Resources, 

Corp.  Inc. 

ST93-603 _  WWiams  Natural  Gas  Co  Western  Gas  Interstate 

Co. 

ST93-604  _  Northvrest  Pipeline  Corp  IGI  Resources,  Inc . 

ST93-605  .  Trancontinental  Gas  P/L  City  of  Greenwood . 

Corp. 

ST93-606  .  Louisiana  Resources  P/L  Olympic  Fuels . 

Ca.  LP. 

ST9S-607  .  Louisiana  Resources  P/L  Florida  Gas  Trans- 

Co.,  L.P.  mission  Co. 

ST93-608  . .  Delhi  Gas  Pipeline  Corp  Williams  Natural  Gas  Ca 

ST93-609  _  Delhi  Gas  Pipeline  Corp  El  Paso  Natural  Gas  Co 

ST93-610 .  Delhi  Gas  Pipeline  Corp  ArWa  Energy  Resources 

ST93-61 1 _  Panhandle  Eastern  Pipe  Amgas,  Inc . 

Line  Co. 

ST93-612 .  Panhandle  Eastern  Pipe  /^mgas,  Inc . . . 

Line  Co. 

ST93-613 _  PanharKlIe  Eastern  Pipe  Amgas,  Inc . 

Line  Co. 

ST93-614 _  Parrhande  Eastern  Pipe  Western  Gas  Resources, 

Line  Co.  Irtc. 

ST93-615 _  Panhandle  Eastern  Pipe  Amgas,  Inc  . . . . 

Lirie  Co. 

ST93-616 . .  United  Gas  Pipe  Line  Co  Canadian  Occidental  of 

Calif..  Inc. 

ST93-617 . .  United  Gas  Pipe  Line  Co  Pogo  Prodrxartg  Co . 

ST93-618 .  United  Gas  Pipe  Line  Co  Shell  Gas  Trading  Co  .... 

ST93-619 . .  United  Gas  Pipe  Line  Co  NGC  Transportation,  Inc 

ST93-620  . .  United  Gas  Pipo  Line  Co  Poiarts  Pipeline  Corp . 

ST93-621  _  United  Gas  Pipe  Line  Co  Transco  Energy  Market¬ 

ing  Co. 

ST93-622  -  United  Gas  Pipe  Urte  Co  Chervon  U.S.A.  Inc . 

ST93-623  . .  Algonquin  Gas  Trans-  Distrgas  of  Massachu- 

misswn  Co.  setts  Corp. 

ST93-624  . .  Channel  Industries  Gas  Northern  Natural  Gas  Co 

Co. 

ST93-625  -  Colorado  Interstate  Gas  Associated  Intrastate 

Co.  Pipeline  Co. 

ST93-628  -  Enogex  Inc . . .  Blar^  Pi4ar1in  Pipeline  Co 

ST93-627  -  Northwest  Pipeline  Corp  Colorado  Interstate  Gas 

Co. 

ST93-628  _  Trarrscontinental  Gas  P/  City  of  Roanoke . 

L  Corp. 

ST93-629  . .  Tenrressee  Gas  Pipeline  Mississippi  Valley  Gas 

Co.  Co. 

ST93-630  . .  Tennessee  Gas  PIpeHne  Riley  Natural  Gas  Co . 

Co. 

ST93-631  . .  United  Taxas  Trans-  Brooklyn  Interstate  Natu- 

misslon  Co.  ral  Gas. 

ST93-632  - United  Taxas  Trans-  Natural  Gas  P/L  Co.  of 

mission  Co.  America 

ST93-633 - Rocky  Mountain  Natural  Northwest  Pipeline  Cotp 

Gas  Co. 

ST93-634  - Rocky  Mountain  Natural  Northwest  Pipeline  Corp 

Gas  Co. 

ST93-635 - United  Gas  PIpeine  Co  .  Vesta  Energy  Co  . . 

ST93-636 -  United  Gas  Pipe  Lins  Co  Western  Qm  Resources, 

Inc. 

ST93-«37 - Gasdei  PIpaNne  System  FMI  Hydrocaibons  Co 

Inc. 

— Oasdsi  RfL  System  FMI  Hydrocarbons  Oo  ... 
Ifiooip. 
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ST9S-642 

ST9a-643 

ST93-644 


ST93-651  ... 
ST93-652  ... 
ST9S-653  ... 
ST93-654  ... 
ST93-665  ... 

ST9S-656  ... 
ST9S-657  .... 
ST93-658  .... 


ST93-669 

ST95-670 


ST93-671  ... 
ST93-672  ... 
ST93-673  ... 
ST93-674  ... 
ST93-675  ... 


Transporter/seNer 


Qasde)  PIL  System 
Incorp. 

Artda  Energy  Resources 

AfWa  Energy  Resources 

ArWa  Energy  Resources 
Artda  Energy  Resources 
Southern  Natural  Gas 
Co. 

Southern  Natural  Gas 
Co. 

Southern  Natural  Gas 
Co. 

Southern  Natural  Gas 
Co. 

Southern  Natural  Gas 
Co. 

Southern  Natural  Gas 
Co. 

Kern  River  Gas  Trans. 
Co. 

Transok  Gas  Trans.  Co  . 
Transok  Gas  Trans.  Co  . 
Transok  Gas  Trans.  Co  . 
Transok  Gas  Trans.  Co  . 
El  Paso  Natural  Gas  Co 

El  Paso  Natural  Gas  Co 
Five  Flags  Pipe  Line  Co 
Transcontinental  Gas  P/ 
LCorp. 

Transcontinental  Gas  P/ 
L  Corp. 

U-T  Offshore  System  .... 

Transcontinental  Gas  P/ 
L  Corp. 

Transcontinental  Gas  P/ 
L  Corp. 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co 
United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co 
United  Gas  Pipe  Line  Co 
United  Gas  Pipe  Line  Co 

Transok,  Irx:  ...; . 

Transok,  Inc . 


Transok,  Inc 


ST93-677 

ST99-678 


Transok,  Inc . 

Transamerican  Natural 
Gas  Corp. 

Trar^merican  Natural 
Gas  Corp. 

Transamerican  Natural 
Gas  Corp. 

Transamerican  Natural 
Gas  Corp. 

Tennessee  Gas  Pipeline 
Co. 

Tennessee  Gas  Pipeline 
Co. 

Tennessee  Gas  Pipeline 
Co. 

Tennessee  Gas  Pipeiir>e 
Co. 

Colorado  Interstate  Gas 
Co. 


Amerada  Hess  Corp . 

Arkta  Energy  Marketing 
Co. 

Scana  Hydrocait>ons, 
Inc. 

Global  Petroleum  Corp  .. 

NJR  Energy  Corp  . 

Petroleum  Source  & 
Systems  Group. 

Town  of  Bay  Sprir^ . 

Dowling  Ertergy,  Inc . 

Yuma  Gas  Corp . 

City  of  La  Grange . 

City  of  La  Grange . 

Nevada  Cogeneration 
Associates. 

ANR  P/L  Co.,  et  al . 

ANR  P/L  Co.,  et  al . . 

ANR  P/L  Co.,  et  at . 

Arkla  Energy,  Itk.,  et  al  . 
Amoco  Energy  Trading 
Corp. 

Anthem  Energy  Co..  LP 
Okaloosa  Gas  District .... 
Victoria  Gas  Corp . 

South  Carolirra  Pipeline 
Corp. 

Panhandle  Eastern  Pipe 
Line  Co. 

CNG  Transmission  Corp 

Public  Service  Electric  & 
Gas  Co. 

Western  Gas  Resources, 
Inc. 

Aquila  Energy  Marketing 
Corp. 

Calcasieu  Gas  Gathering 
System. 

Calcasieu  Gas  Gathering 
System. 

Calcasieu  Gas  Gathering 
System. 

Calcasieu  Gas  Gathering 
System. 

Stellar  Gas  Co . 

Hadson  Gas  Systems, 
Inc. 

Prior  Intrastate  Corp . 

NGC  Tran^XKtation,  Inc 
MG  Natural  Gas  Co^  .... 
Artda  Energy  Resources 
Panhandle  Eastern  Pipe 
Line  Co. 

Natural  Gas  P/L  Co.  of 
America. 

Northern  Natural  Gas  Co 
United  Gas  Pipe  Line  Co 

Natural  Gas  P/L  Co.  of 
America. 

United  Gas  Pipe  Line  Co 

Texas  Eastern  Trans¬ 
mission  Co. 

AGIP  Petroleum  Co..  Inc 

T.W.  Phillips  Gas  and 
Oil  Co. 

AGIP  Petroleum  Co..  Inc 

Western  Gas  Marketing 
USA  Ltd. 

Union  Pacific  Fuels.  Inc  . 
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OocMNo* 

Tiaraportai/seHar 

Recipient 

Date  INad 

Part  284 
subpart 

Eat.  max. 

dally 

quantity** 

All.  Y/A/ 

N*** 

Rate 

sen. 

Dale  com- 
merxed 

Projected 

tarmnaaon 

data 

ST93-687  _ 

CiMt  LakM  Gas  Tians. 
LP. 

TiunMne  Gas  Co _ _ 

ANR  P^peine  Co . . 

11-12-98 

G 

19,064 

N 

F 

11-01-92 

10-31-05 

ST93-68e  _ _ : 

11-12-9C 

G-S 

100,000 

N 

I 

10-29-92 

Indel. 

Corp. 

ST93-689 _ 

Panhandto  Eastern  Pipe 

MG  Natural  Gas  Corp .... 

11-12-92 

G-S 

21,030 

N 

F 

10-01-92 

Indef. 

Line  Co. 

ST9»-690 _ 

Texas  Eastern  Trane- 

East  Ohio  Ges  Co _ 

11-12-82 

B 

21,500 

N 

1 

10-23-92 

Irxlef. 

mission  Coip. 

ST93-691  _ 

Texas  Eastern  Trans- 

11-12-92 

B 

19,750 

N 

1 

10-16-92 

Indaf. 

mission  Corp. 

ST99-692  _ 

Florida  Gas  Trans- 

Pmeiar  &  Gamble  Cel- 

11-12-92 

G-S 

15,050 

N 

1 

10-13-92 

indaf. 

mission  Co. 

krfose  Co. 

ST9S-693  _ 

Florida  Gas  Trarts- 

TECO  Power  Services ... 

11-12-92 

G-S 

62,600 

N 

1 

10-16-92 

indef. 

mission  Co. 

ST93-694  _ 

Natural  Gas  PA.  Co.  ol 

Midcon  Martreting  Corp  . 

11-12-82 

G-S 

1.000 

A 

1 

11-01-92 

02-26-93 

America. 

ST93-695  . . 

Unilad  Gas  Pipe  Line  Co 
Ozark  Gas  Transmission 

11-12-82 

11-12-92 

Q 

50.000 

50,000 

zz 

10-27-92 

10-28-92 

Indef. 

Indef. 

ST93-€96 . 

Eno^  Inc . . . 

c 

1 

System. 

ST93-697  . 

Arida  Energy'  Resources 
Philips  Gas  Pipeline  Co 
Ozark  Gas  Transmission 
S^em. 

11-12-92 

11-12-92 

11-12-92 

c 

50,000 

50,000 

50,000 

N 

N 

N 

10- 29-92 

11- 01-M 
11-07-92 

ST93-698  . 

Q 

Indef 

Indef. 

ST93-699  . . 

FnryjAV  Irx; . 

c 

ST93-700  . 

Black  Marsn  Pipeline  Co 
Black  Martin  Pipeline  Co 
EL  Paso  Natural  Gas  Co 

11-12-92 

11-12-92 

11-12-92 

c 

50.000 

15,000 

5,300 

N 

N 

N 

ST93-701  „  .... 

FmgAx  Irjc . 

c 

04-29-92 

03-18-92 

Indef. 

Irxlef. 

ST93-702 

ST9S-703  . 

’'Fmgox  Inc . 

Black  Marlin  Pipeline  Co 

11-12-92 

c 

100.000 

N 

04-01-92 

Irxlef 

ST93-704  . 

Enogex  Inc . . . 

Natural  Gas  PA.  Co.  ol 

Amerka. 

11-12-92 

c 

50,000 

N 

ST93-705  _  _. 

Enogex  Inc . . 

Northern  Natural  Gas  Co 
Natural  Gas  PA.  Co.  of 
America. 

11-12-92 

11-12-92 

c 

50,000 

10.000 

N 

N 

06-01-92 

01-01-92 

Indef. 

ST9S-706  . 

Fnng«r  Inc . 

c 

ST93-707  _ 

Moraine  Pipeline  Co _ 

Wisconsin  Natural  Gas 
Ca 

Tansok  Gas  Co . . . 

11-12-92 

G-S 

30.000 

y 

F 

11-01-92 

08-31-01 

ST93-708  _ 

Natural  Gas  PA.  Co.  erf 

11-12-92 

G-S 

20,000 

N 

11-01-92 

America. 

ST93-709  _ 

Moiave  Pipeline  Co . 

Southern  Calfomia  Edi- 

11-12-92 

G-S 

100W) 

N 

1 

10-08-92 

08-30-93 

son  Co. 

ST9S-710 _ 

Mojave  Pipeline  Co _ 

Santa  Fa  Energy  Re- 

11-12-92 

G-S 

20,000 

N 

F 

06-15-92 

06-15-07 

sources,  Irx:. 

ST93-711  _ 

Mojave  Pipeline  Co . . 

Natural  Gas  Clearirrg- 

11-12-92 

G-S 

400,000 

N 

1 

04-25-92 

04-23-93 

house. 

ST93-712  _ 

Mojave  Pipellna  Co . 

Meridian  OB,  Inc . . 

11-12-92 

G-S 

150,000 

N 

1 

09-28-92 

09-28-07 

ST93-713  _ 

Mr^ve  Pipeline  Co  . . 

Mobil  Natural  Gas,  Irx: ... 

11-12-92 

G-S 

20,000 

N 

F 

04-01-92 

08-22-92 

04-01-07 

08-22-07 

ST93-7t4  . 

Los  Angeles  Dr^L  of 

11-12-92 

G-S 

50,000 

N 

1 

Water  &  Power. 

ST93-715  _ 

Mojave  Pipeline  Co _ 

Los  Angeles  DepL  of 

11-12-92 

G-S 

50,000 

N 

F 

08-22-92 

08-22-07 

Water  &  Power. 

ST93-716  _ 

Moiave  Pipeline  Co  -....i. 

Eron  Gas  Marketing.  Inc 

11-12-92 

G-S 

1 

06-12-92 

03-31-92 

ST93-717 . . 

Mr^ve  Pipeline  Co  . . 

Bridgegas  U.S.A.,  Inc  .... 

11-12-92 

G-S 

200,000 

N 

1 

03-26-92 

03-26-93 

ST93-718  _ 

Mojave  Pipeline  Co  . . 

Access  Energy  Corp . 

11-12-92 

G-S 

100,000 

N 

1 

03-29-92 

03-29-93 

ST93-719 . . 

Mojave  Pipeline  Co _ 

Texco,  Inc . . . 

11-12-92 

G-S 

185,000 

N 

1 

03-01-92 

03-01-07 

ST93-720 _ 

Mojave  Pipeline  Co  . . 

United  States  Borax  & 

11-12-92 

G-S 

185.000 

N 

F 

03-1-98 

03-01-07 

Chemical  Corp. 

ST93-721  . . 

Northwest  Pipeline  Corp 

Bonneville  Fuels  Market- 

11-12-92 

G-S 

2,400 

N 

F 

09-01-92 

Irxlef. 

ST93-722 

Northwest  Pipeline  Corp 

ingCorp- 

WrfKams  Gas  Marketing 
Co. 

Citizens  Gas  &  Coke 

11-12-92 

G-S 

100.000 

10-13-92 

Indef. 

A 

F 

ST93-723  _ 

Eaton  Rapids  Gas  Stor- 

11-12-92 

G-ST 

35.000 

N 

N/A 

11-01-98 

03-31-93 

ST93-724  . . 

age  Sy^em. 

Utility. 

Transcontinental  Gas  P/ 

Hadson  Gas  Systems  .... 

11-12-92 

G-S 

500,000 

N 

1 

12-19-91 

Irxlef. 

L  Corp. 

ST93-725  . - 

Transcontinental  Gas  P/ 

Channel  Industries  Gas 

11-12-92 

B 

500,000 

N 

1 

07-31-92 

Indef. 

L  Corp. 

Co. 

ST93-728  _ 

Transcontinental  Gas  P/ 

Amerada  Hess  Corp . 

11-12-92 

G-S 

750,000 

N 

1 

04-ia-92 

Indef. 

ST93-727  _ 

L  Corp. 

Transcontinental  Ges  P/ 

Fort  HHI  Natoral  Gas  Au- 

11-12-92 

B 

274,000 

N 

1 

02-19-90 

Indef. 

ST93-728 

L  Corp. 

thorlty. 

Transcontinental  Gas  P/ 

11-12-92 

G-S 

800,000 

N 

ST93-729  _ 

L  Corp. 

Trarwcontinental  Gas  P/ 

EllzabeVeown  Gas  Co  ... 

W-23-92 

(H-03-92 

lno6l* 

Indef. 

11-12-92 

654XX) 

ST93-730  _ 

L  Corp. 

Trarmcontirrental  Gas  P/ 

Ertargy  Developinent 

11-12-92 

G-S 

N 

t 

600,000 

10-22-92 

IndeL 

ST93-731  _ 

L  Corp. 

Corp. 

Tianscontinantal  Gas  P/ 

Erma^Coip . . . 

11-12-92 

G-S 

soaooo 

N 

ST93-732  _ 

LCoip. 

Transcontinental  Gas  P/ 

11-12-92 

G-S 

100,000 

ST93-733  _ 

L  Corp. 

Transoondnenial  Gas  P/ 

EquBabls  Resources 

11-tt-92 

G-S 

08-05-92 

Indef. 

160,000 

ST93-734  _ 

LCorp. 

Marketing  Co. 

Transeontirwntal  Gas  P/ 

EaMex  Ges  Trans- 

11-12-18 

8 

25,000 

N 

1 

02-19-92 

Indef. 

L  Corp. 

mission  Co. 
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Docket  No.* 

Transpoder/seller 

Recipient 

Date  filed 

Part  284 
subpart 

Est.  max. 
daily 

quantity** 

Aff.  Y/A/ 

N*** 

Rate 

sch. 

Date  com¬ 
menced 

Projected 

termirration 

date 

STQ.V777 

11-13-92 

B 

81,200 

■1 

1 

04-16-90 

Indef. 

LCorp. 

ST93-778  . 

Texas  Gas  Trans.  Corp  . 

Citizens  Gas  and  Coke 

11-13-92 

G-S 

25,000 

F 

11-01-92 

indef. 

Utility. 

ST9a-779 

Texas  Gas  Trans.  Corp  . 
Texas  Gas  Trans.  Corp  . 
Texas  Gas  Trans.  Corp  . 

Pnergas  Onrp  . 

11_13_92 

G-S 

10,000 

10,000 

300,000 

1 

11-01-92 

ST93-780 

Prwwgiiis  Cnip . 

11-13-92 

G-S 

1 

ST93-781  . . . 

ANR  PA.  Co' . 

11-13-92 

Q 

11-01-92 

indef. 

ST93-782  _ 

Texas  Gas  Trans.  Corp  . 

ANR  PA.  Co . 

11-13-92 

G 

10,000 

F 

11-01-92 

Indef. 

ST93-783  _ 

Texas  Gas  Trans.  Corp  . 

City  of  EtIzabetiTtown . 

11-13-92 

B  ^ 

75 

1 

10-31-92 

Indef. 

ST93-784 

Teias  Hydroaitx>ns  Co ... 
Associated  Natural  Gas 
Co. 

ArMa  Energy  Marketing 
Co. 

Arkansas  Oklahoma  Gas 

11-13-92 

G-S 

48,425 

28,000 

1 

10-31-92 

irxlef. 

Indef. 

ST93-785  . . 

Aiida  Energy  Resources 

11-13-92 

B 

F 

11-01-92 

ST93-786  . 

Arkla  Energy  Resources 

11-13-92 

G-S 

25,000 

F 

11-01-92 

Indef. 

ST93-787  . - 

Artda  Energy  Resources 

11-13-92 

G-S 

1,500 

N 

F 

11-01-92 

Indef. 

Corp. 

ST93-788  . . 

Tennessee  Gas  PA.  Co  . 

GTE  Products  Corp . 

11-13-92 

G-S 

3,000 

N 

1 

10-29-92 

Indef. 

ST93-789  _ 

Ctranrrel  Industries  Gas 
Co. 

WWiams  Natural  Gas  Co 

Northern  Natural  Gas  Co 

11-13-92 

C 

65,000 

N 

1 

10-15-92 

Indef. 

ST93-790  _ 

Anadarko  Trading  Co  .... 

11-16-92 

G-S 

1,029 

N 

1 

11-03-92 

04-01-93 

ST93-791  _ 

Texas  Eastern  Trans. 

Texas  Southeastern  Gas 

11-13-92 

B 

20,000 

N 

1 

10-21-92 

Indef.  ) 

Corp. 

Co. 

ST93-792  . . 

Lone  Star  Gas  Co 

ArMa,  Irv: ,  At  at . 

11-16-92 

c 

100,000 

30,000 

50,000 

10,200,000 

N 

1 

10-13-82 

10- 15-92 

11- 01-92 

11-01-92 

Indef.  1 

Indef. 

Irtdef. 

Indef. 

ST93-793  . . 

K  N  Prwwgy,  Inr: 

Anadarko  Trading  Co  .... 
Onlnnial  Pias  r>»  , ,  , 

11_16_92 

G-S 

G-S 

N 

N 

1 

ST93-794 

Algonquirf  Gas  Trans. 
Co. 

AlgorKtutn  Gas  Trans. 

11-16-92 

1 

ST93-795  _ 

Distrigas  of  Massachu- 

11-16-92 

G-S 

N 

1 

Co. 

setts  Corp. 

ST9a-796 

Algonquin  Gas  Trans. 
Co. 

Aigorx)uin  Gas  Trans. 

PmrarlA  C^mp  . 

11-16-92 

G-S 

200,000 

10,000 

N 

N 

11-01-92 

11-01-92 

Indef.  ' 

Indef. 

ST93-797  _ 

Iroquois  Gas  Trans.  Sys- 

11-16-92 

G-S 

1 

Co. 

tern. 

ST93-798 

11-16-92 

G-S 

150 

Y 

f 

10-16-92 

10-14-93  ! 

PA.  Co. 

ST93-799  _ 

Lorte  Star  Gas  Co.  no 

formation. 

ST93-800  _ 

Tenrwssee  Gas  Pipeline 

Pawtucket  Power  Asso- 

11-16-92 

G-S 

12,695 

N 

F 

11-01-92 

Indef. 

Co. 

dates  L  P. 

ST93-e01  _ 

ANR  Pipeline  Co . 

Murphy  Oh'  USA,  Inc . 

11-16-92 

G-S 

100,000 

N 

1 

11-01-92 

Indef. 

ST9a-802  _ 

ANR  Pipeline  Co 

Neertah  Poundry  Co  . 

11-16-92 

11-16-92 

G-S 

G-S 

400 

100,000 

N 

N 

F  - 

11-01-92 

11-01-92 

11-30-08 

Indef. 

ST93-803  _ 

ANR  Pipeline  Co . 

Coast  Energy  ciroup,  Inc 

ST93-e04  _ 

ANR  Pipeline  Co . 

Nebraska  Public  Gas 

11-16-92 

G-S 

858 

N 

F 

11-04-92 

09-30-02 

Agency. 

ST93-a05  _ 

United  Gas  Pipe  Line  Co 

Munson  Operations  Inc  . 

11-16-92 

G-S 

5,000 

N 

1 

10-19-92 

02-16-93 

ST93-0O6  _ 

United  Gas  Pl^  Line  Co 
United  Gas  Pipe  Line  Co 
United  Gas  Pi^  Line  Co 

Yuma  Gas  Corp . 

11-16-92 

11-16-92 

11-16-92 

G-S 

G-S 

G-S 

78,600 

42,900 

41,920 

N 

N 

N 

1 

11-04-92 

11-01-92 

10-15-92 

03-04-93 

03-01-93 

02-12-93 

ST93-e07  _ 

Kogas  Jrtc . . 

f 

ST93-aoe _ 

Texaco  Gas  Marketing 
Inc. 

Texican  Natural  Gas  Co 

1 

ST93-e09  _ 

United  Gas  Pipe  Line  Co 

11-16-92 

G-S 

N 

F 

11-01-92 

03-01-93 

ST93-aiO _ 

United  Gas  Pi^  Line  Co 

KCS  Energy  Marketing, 
Inc. 

MG  Natural  Gas  Corp  .... 

11-16-92 

G-S 

N 

1 

11-06-92 

03-06-93 

ST9a-ati . 

United  Gas  Pipe  Line  Co 

11-16-92 

G^-S 

4,500 

N 

F 

11-01-92 

03-01-93 

ST9»-ei2 _ 

United  Gas  Pipe  Line  Co 

Adda  Energy  Resources 

11-16-92 

G-S 

N 

11-01-92 

03-01-93 

ST93-ai3  _ 

Valero  Transmissioa  LP 

United  Gas  Pipe  Line  Co 

11-17-92 

C 

17,500 

N 

1 

10-21-92 

Indef. 

ST93-ai4  _ 

Valero  Transmission,  LP 

Florida  Gas  Trans- 

11-17-92 

C 

16,000 

N 

1 

10-21-92 

Indef. 

mission  Co. 

ST93-81S  _ 

Tranetexas  Pipeline . 

United  Gas  Pipe  Line  Co 

11-17-92 

C 

17,500 

N 

1 

10-21-92 

Indef. 

ST93-ei6  _ 

Transtexas  Pipeline . 

Texas  Eastern  Trans- 

11-17-92 

C 

3,117 

N 

1 

10-24-92 

Indef. 

mission  Corp. 

ST93-8t7  _ 

Tennessee  Gas  Pipeline 

KCS  Energy  Marketirtg, 

11-17-92 

G-S 

N 

1 

11-01-92 

Indef. 

Co. 

Inc. 

ST93-818  _ 

Tennessee  Gas  Plpekrte 
Co. 

Tennessee  Gas  Pipeline 

Endevco  Oil  &  Gas  Co  .. 

11-17-92 

G-S 

220,000 

N 

1 

11-01-92 

Indef. 

ST93-ei9 _ 

Texaco  Gas  Marketing, 

11-17-92 

G-S 

202,800 

N 

11-01-92 

Indef. 

Co. 

Inc. 

ST93-a20 _ 

El  Paso  Natural  Gas  Co 

Brooklyn  Interstate  Nat. 

11-17-92 

0-S 

50,000 

N 

1 

11-04-92 

Indef. 

Gas  Corp. 

8793-821  _ 

Exxon  Gas  Systern,  Inc  . 

Moss  Bhiff  Gas  Storage 

11-17-92 

C 

5,000 

N 

09-09-92 

Indef. 

ST93-822 _ 

Systems. 

Cotumbla  Gas  Trans* 

PPG  Irtdustrles,  Inc . 

11-17-92 

G-S 

240 

Y 

F  . 

-  11-01-92 

03-31-93 

mission  Corp. 

ST93-823 _ 

Columbia  Gas  Trans- 

USSACOBE  Steel  Co . 

11-17-92 

G-S 

5,500 

V 

F 

11-01-92 

Indef. 

mission  Corp. 

ST93-824  _ 

Columbia  Gas  Trans- 

Access  Energy  Corp . 

11-17-92 

G-S 

2,535 

Y 

F 

11-01-92 

03-31-93 

mission  Corp. 

ST93-82S _ 

Columbia  Gas  Trans- 

Schuller  Intemational, 

11-17-92 

G-S 

200 

Y 

1 

11-02-92 

10-31-93 

misaion  Corp. 

Inc. 

ST93-826  _ 

Columbia  Gas  Trans- 

Auxier  Road  Gas  Co., 

11-17-92 

B 

600 

Y 

f 

11-03-92 

Indef. 

mission  Corp. 

Inc. 

ST93-827  _ 

Columbia  Gas  Trans- 

Columbia  Gas  of  Ohio, 

11-17-92 

B 

18,000 

Y 

f 

11-01-92 

Indef. 

mission  Corp. 

Inc. 

■  ' 
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ST93-830  _ 

ST93-831  _ 

ST93-832  . 


ST93-834  . . 

ST93-835  _ 


ST93-836  . . 

ST9a-837  . . 


ST93-838  . . 


ST93-839  _ 


ST9a-843  . . 


ST9»-844  . . 


ST93-847  . . 

ST93-648  _ 


ST93-849  . . 

ST93-850  . . 


ST93-851  . . 

ST93-852  . . 


ST93-853  . 

ST93-854  . . 


ST93-855  . . 

ST93-856  _ 


8193-866  . 

ST93-867  . . 


ST93-868 
ST93-869  . . 


TmnspoftM^aeUer 


Cotumbla  Gas  TranS' 
mission  Cotp. 

Florida  Gas  Trans¬ 
mission  Co. 

Btacfc  Marin  Pipeline  Co 

WMiams  Itetural  Gas  Co 

Columbia  Gas  Trans¬ 
mission  Corp. 

Columbia  G^  Trans¬ 
mission  Corp. 

Columbia  G^  Trans¬ 
mission  Cotp. 

Columbia  Gas  Trans¬ 
mission  Cotp. 

Wffiams  Natural  Gas  Co 

Transcontinental  Gas  P/ 
LCorp. 

Transcontinental  Gas  P/ 
LCorp. 

Transcontinental  Gas  P/ 
L  Corp. 

Transcontinental  Gas  P/ 
L  Corp. 

Texas,  Gas  Trans¬ 
mission  Corp. 

Texas  Gas  Transmission 
Coip. 

Texas  Gas  Transmission 
Corp. 

Texas  Gas  Transmission 
Corp. 

Texas  Gas  Transmission 
Corp. 

Texas  Gas  Transmission 
Corp. 

Texas  Gas  Transmission 
Corp. 

Texas  Gas  Transmission 
Corp. 

Texas  Gas  Transmission 
Corp. 

Texas  Gas  Transmission 
Corp. 

Texas  Gas  Transmission 
Corp. 

Texas  Gas  Transmission 
Corp. 

ONG  Transmission  Co  .. 

Tennessee  Gas  Pipeline 
Co. 

Tennessee  Gas  Pipeline 
Co. 

Tennessee  Gas  Pipeline 
Co. 

Transcontinental  Gas  P/ 
L  Corp. 

Transcontinental  Gas  PI 
L  Corp. 

Transcontinental  Gas  P/ 
L  Corp. 

Transcontlnontal  Gas  P/ 
L  Corp. 

Transcontinentat  Gas  P/ 
L  Corp. 

Transcontinontal  Gas  P/ 
L  Corp. 

Transcontinental  Gas  P/ 
L  Corp. 

Transcontlnontal  Gas  P/ 
L  Cotp. 

Transcontinental  Gas  P/ 
L  Corp. 

Arlrla  Energy  Resources 

Palo  Duro  Pipeline  Co., 
Inc. 

United  Texas  Trans¬ 
mission  Co. 

Williams  Natural  Gas  Co 

Valero  Transmission,  L.P 


Aff.Y/A/ 


Oala  com¬ 
menced 


Prelected 

wfifiMiRiof) 

date 


Access  Energy  Corp . 

Kadaon  Gas  Systems, 
Inc. 

DaM  Gas  Pipeline  Corp 

CRy  ol  Eskridge  _ 

imeietate  Gas  kfeitket- 
Ing,  Inc. 

W.E.  EufCbeR,  Jr.,  Agent 

EntradaCorp  _ _ 

J.D.  OrUng  Co . . . 

Vesta  Energy  Co  . . 

TrInRy  P^iine,  Inc . 

Scana  Hydrocatxms, 
Inc. 

TXG  Gas  Marketing  Co  . 

Transco  Energy  Market¬ 
ing  Co. 

Transok  Gas  Co  . . 

Louisville  Gas  &  Elect. 
Co. 

PubCc  Senrice  Elect.  & 
GasOo. 

New  Jersey  Natural  Gas 
Co. 

KCS  Energy  Marketing, 
Inc. 

CRy  of  Bloomfield  . . 

City  Gas  Co . . . 

Fourttaintown  Gas  Co., 
Inc. 

CRy  of  Grant  CRy  . . 

City  of  MouRon . . . 

CRy  of  Wetmore  ..._ . 

CRy  of  ARa  Vista  . . 

Phillips  Gas  Pipeline  Co 
Cornerstone  Production 
Corp. 

CNG  Trading  Co  .._ . 

SCM  Chemicals,  Inc . 

Citizens  Gas  Supply 
Corp. 

Coastal  States  Gas 
Ttansmissioa 
Coastal  States  Gas 
Transmission. 

CRizens  Gas  Supply 
Corp. 

Coastal  Gas  Marketing 
Co. 

Coastal  Gas  Marketing 
Co. 

Conoco,  Inc . . . 

Eastex  Hydrocarbon,  Inc 

CNG  Transmission  Corp 

Weyerhaeuser  Co . 

Natural  Gas  P/L  Co.  of 
America. 

Natural  Gas  P/L  Co.  ol 
America. 

Grove  Municipal  Sendee 
AuthorRy. 

Texas  Eastern  Trans- 
mtasion  Corp. 
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OookM  No.* 

Transporter/seller 

Recipient 

Date  filed 

Part  284 
subpart 

Est.  max. 
daily 

quantity** 

Aff.  Y/A/ 

N*** 

Rate 

sch. 

Date  com- 
merKed 

Projected 

termination 

date 

ST33-871  . . 

Valero  Transmission,  L.P 

Tenrressee  Gas  P^telirre 
Co. 

United  Gas  Pipe  Line  Co 

11-18-92 

C 

5,263 

N 

1 

11-01-92 

Irrdef. 

ST93-872  . 

Valero  Transmission,  L.P 

11-18-92 

C 

9,140 

N 

1 

11-01-92 

Indef. 

ST9a-e73 . 

Valero  Transmission.  L.P 

Texas  Eastern  Trans- 

11-18-92 

C 

N 

1 

11-01-92 

Indef. 

mission  Co. 

ST93-874  . 

Valero  Transmission,  L.P 

Tennessee  Pipeline  Co  . 

11-18-92 

C 

N 

1 

10-13-92 

Indef. 

ST93-875  . 

Florida  Gas  Trans- 

Longhorn  Pip^ine  Co  .... 

11-18-92 

B 

N 

1 

11-01-92 

Indef. 

mission  Co. 

ST93-876  . . 

Florida  Gas  Trans- 

Peoples  Gas  Systern, 

11-18-92 

B 

100,000 

N 

1 

10-30-92 

Indef. 

rrtission  Co. 

Inc. 

ST93-677  . 

Columbia  Gas  Trans- 

Columbia  Gas  of  Ohio, 

11-18-92 

B 

Y 

1 

11-01-92 

Indef. 

mission  Corp. 

Inc. 

ST93-878  . 

Columbia  Gas  Trans- 

Interstate  Natural  Gas 

11-18-92 

G-S 

1,310 

Y 

F 

11-01-92 

Indef. 

mission  Corp. 

Co. 

ST93-879  . 

Columbia  Gas  Trans- 

Cumberland  Gas  Co . 

11-18-92 

G-S 

220 

N 

F 

11-01-92 

Indef. 

mission  Corp. 

ST93-«80 . . 

Columbia  Gas  Trans- 

Coshocton  Stainless  Div. 

11-18-92 

G-S 

460 

Y 

F 

11-01-92 

Indef. 

mission  Corp. 

of  Armco. 

ST93-881  . 

Columbia  Gas  Trans- 

PPG  Industries,  Inc . 

11-18-92 

G-S 

Y 

F 

11-01-92 

03-31-93 

mission  Corp. 

ST93-802  . 

Columbia  Gas  Trans- 

West  Ohio  Gas  Co  . 

11-18-92 

B 

Y 

F 

11-01-92 

Indef. 

mission  Corp. 

ST93-883  . 

Columbia  Gas  Trans- 

West  Ohio  Gas  Co  . 

11-18-92 

B 

Y 

F 

11-01-92 

Indef. 

mission  Corp. 

ST93-884  . 

Columbia  Gas  Trans- 

Columbia  Gas  of  Ohio, 

11-18-92 

B 

Y 

1 

11-01-92 

Indef. 

mission  Corp. 

Inc. 

ST93-885  . . 

Columbia  Gas  Trans- 

Interstate  Gas  Market- 

11-18-92 

G-S 

2.145 

Y 

F 

11-01-92 

03-31-93 

mission  Corp. 

ing,  Inc. 

ST93-886  . 

Columbia  Gas  Trans- 

Southeastern  Gas  Co  .... 

11-18-92 

G-S 

5,092 

Y 

F 

11-01-92 

Indef. 

mission  Corp. 

ST93-887  . 

Columbia  Gas  Trans- 

Gas  Access  Systems, 

11-18-92 

G-S 

Y 

F 

11-01-92 

03-31-93 

mission  Corp. 

Inc. 

ST93-888  . . 

Columbia  Gas  Trans- 

American  Standard.  Inc  . 

11-18-92 

G-S 

1,350 

y 

F 

11-01-92 

03-31-93 

mission  Corp. 

ST93-889  . 

Columbia  Gas  Trans- 

Triangle  Resource 

11-18-92 

G-S 

2,874 

N 

1 

10-29-92 

Indef. 

mission  Corp. 

Group. 

ST93-e90 . . 

Columbia  Gas  Trans- 

Latrobe  Steel  Co . 

11-18-92 

G-S 

N 

1 

11-01-92 

Indef. 

mission  Corp. 

ST9a-891  . 

Cokimoia  Gas  Trans- 

Dayton  Power  and  Light 

11-18-92 

G-S 

4,336 

Y 

1 

11-01-92 

Irrdef. 

mission  Corp. 

Co. 

ST93-892  . 

Columbia  G^  Trans- 

Miami  Valley  Resources. 

11-18-92 

G-S 

N 

1 

11-01-92 

03-31-93 

mission  Corp. 

Inc. 

ST93-893  . 

Columbia  Gas  Trans- 

Miami  Valley  Resources. 

11-18-92 

G-S 

820 

Y 

F 

11-01-92 

Indef. 

mission  Corp. 

IrK. 

ST93-894  . 

Columbia  Gas  Trans- 

WUUams  Allen  &  Lewis 

11-18-92 

G-S 

484 

N 

F 

11-01-92 

Indef. 

mission  Corp. 

Jessie,  SR. 

ST93-895  . 

Columbia  Gm  Trans- 

MSL  Oil  &  Gas  Corp . 

11-18-92 

G-S 

N 

1 

11-10-92 

Indef. 

mission  Corp. 

ST93-896  . 

Lone  Star  Gas  Co . 

Northern  Natural  Gas 

11-19-92 

C 

N 

1 

Indef. 

Co.,  et  al. 

ST93-897  . 

Lorte  Star  Gas  Co . 

Northern  Natural  Gas 

11-19-92 

C 

N 

10-24-92 

Indef. 

Co.,  et  al. 

ST93-898 

TransoK,  IrK . 

Panhandle  Eastern  Pipe 
Line  Co. 

11-19-92 

c 

N 

1 

11-07-92 

Indef. 

ST93-899 

Transok,  Inc . 

Panhandle  Eastern  Pipe 
Line  Co. 

11-19-92 

c 

100,000 

N 

1 

11-01-92 

Indef. 

ST93-900 

Transok,  Inc . . 

c 

N 

1 

11_15_92 

ST93-901  . 

Trarwok,  Inc . 

Black  Martin  Pipeline  Co 
Phillips  Gas  Pipeline  Co 
Phillips  Gas  Pipeline  Co 
Natural  Gas  P/L  Co.  of 

11-1 9-92 

c 

N 

1 

11-01-92 

IrKjef. 

ST93-902 

Trartsok,  Irx: . 

11_19_92 

c 

N 

1 

11-01-92 

ST93-903  . 

Transok,  Inc . 

11_19_92 

c 

N 

1 

11-02-92 

ST93-904  . 

Oasis  Pipe  Line  Co . 

11-19-92 

C 

N 

1 

10-06-92 

Indef. 

/Vmerica. 

ST93-905  . 

Oasis  Pipe  Line  Co . 

Transwestem  Pipeline 
Co. 

Tennessees  Gas  Pipe- 

11-19-92 

C 

100,000 

N 

1 

10-17-92 

Indef. 

ST93-906  ....  .... 

Oasis  Pipe  Line  Co . 

11-19-92 

C 

N 

1 

10-18-92 

indef. 

line  Co. 

ST93-907  . 

Southern  Natural  Gas 
Co. 

Southern  Natural  Gas 

Chevron  U.S.A..  Inc . 

11-19-92 

G-S 

N 

1 

11-01-92 

11-30-92 

ST93-908  . 

Florida  Gas  Trans- 

11-19-92 

G 

N 

1 

11-01-92 

Indef. 

Co. 

mission  Co. 

ST93-909  . 

Sea  Robin  Pipeline  Co  .. 

Freeport-McMoran  Oil 

11-19-92 

G-S 

N 

1 

11-06-92 

Indef. 

' 

and  Gas  Co. 

* 

ST93-910  . 

i  Sea  Robin  Pipeline  Co  .. 

Superior  Natural  Gas 

11-19-92 

G-S 

6,587 

N 

1 

11-07-92 

10-31-93 

Corp. 

ST93-911  . 

Sea  Robin  Pipeline  Co  .. 

Eagle  Natural  Gas  Co  ... 

11-19-92 

G-S 

N 

1 

11-03-92 

02-28-93 

ST93-912  . 

Sea  Robin  Pipeline  Co  .. 
Natural  Gas  P/L  Co.  of 

Sorrat  Marketing  Co . 

11-19-92 

G-S 

* ' 

Y 

1 

11-11-92 

11_3Cy_92 

ST93-913  . 

Midcon  Marketing  Corp  . 

11-19-92 

G-S 

A 

F 

10-20-92 

10-31-92 

America. 

ST93-914  . 

Stirrgray  Pipeline  Co . 

11-19-92 

K-S 

N 

1 

11-01-92 

ST93-915  . 

Northwest  Pipeline  Corp 

I 

Hadson  Gas.  Systems, 
Inc. 

11-19-92 

G-S 

N 

1 

11-01-92 

Indef. 
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Docket  No.*  Transporter/selier 


ST93-916 .  Williams  Natural  Gas  Co 

ST93-917 .  Tenngasco  Gas  Supply 

Co. 

ST93-918 .  Tennessee  Gas  Pipeline 

Co. 

ST93-919 .  Tennessee  Gas  Pipeline 

Co. 

ST93-920  .  Tennessee  Gas  Pipeline 

Co. 

ST93-921  .  Southern  Natural  Gas 

Co. 

ST 93-922 .  Southern  Natural  Gas 

Co. 

ST93-923  .  Houston  Pipe  Line  Co  ... 

ST93-924  .  Houston  Pipe  Line  Co  ... 

ST93-925  .  Houston  Pipe  Line  Co  ... 

ST93-926  .  Houston  Pipe  Line  Co  ... 

ST93-927  .  Houston  Pipe  Lino  Co  ... 

ST93-928  .  Houston  Pipe  Lino  Co  ... 

ST93-929  .  Houston  Pipe  Lino  Co  ... 

ST93-930  .  Houston  Pipe  Line  Co  ... 

ST93-931  .  Transcontinental  Gas  P/ 

L  Corp. 

ST93-932  .  Transcontinental  Gas  P/ 

L  Coip. 

ST93-933  .  Transcontinental  Gas  P/ 

L  Corp. 

ST93-934  .  Trarwcontinental  Gas  P/ 

LCorp. 

ST93-935  .  Transcontinental  Gas  P/ 

L  Corp. 

ST93-936  .  Transcontinental  Gas  P/ 

L  Corp. 

ST93-937  .  Transcontinental  Gas  P/ 

L  Corp. 

ST93-938  .  Transcontinental  Gas  P/ 

L  Corp. 

ST93-939  .  Transcontinental  Gas  P/ 

L  Corp. 

ST93-940  .  Transcontinental  Gas  P/ 

L  Corp. 

ST93-941  .  Transcontinental  Gas  P/ 

L  Corp. 

ST93-942  .  Transcontinental  Gas  P/ 

L  Corp. 

ST93-943  .  Transcontinental  Gas  P/ 

L  Corp. 

ST93-944  .  Transcontirtental  Gas  P/ 

L  Corp. 

ST93-945  .  Transcontinental  Gas  P/ 

L  Corp. 

ST93-946  .  Transcontinental  Gas  P/ 

L  Corp. 

ST93-947  .  Transcontinental  Gas  P/ 

L  Corp. 

ST93-948  .  Transcontinental  Gas  P/ 

L  Corp. 

ST93-949  .  Transcontinental  Gas  P/ 

L  Corp. 

ST93-950  .  Transcontinental  Gas  P/ 

L  Corp. 

ST93-951  .  Transcontinental  Gas  P/ 

L  Corp. 

ST93-952  .  Transcontinental  Gas  P/ 

L  Corp. 

ST93-953  .  Transcontinental  Gas  P/ 

L  Corp. 

ST93-954  .  Transcontinental  Gas  P/ 

L  Corp. 

ST93-955  .  Transcontinental  Gas  P/ 

L  Corp. 

ST93-956  .  Transcontinental  Gas  P/ 

LCorp. 

ST93-957  .  Transcontinental  Gas  P/ 

LCorp. 


Est  rrtax. 
daily 

quantity** 


AH.  Y/A/  Rate 

N*** 


Dateoorrv. 

menced 


Projected 

termirration 

date 


Aquila  Energy  Marketing 
Corp. 

Tennessee  Gas  Pipeline 
Co. 

National  Fuel  Gas  Sup¬ 
ply  Corp. 

Paragon  Gas  Corp . 

Tenngasco  Corp . 

Canton  Municipal  Utili¬ 
ties. 

Peoples  Gas  System . 

United  Gas  Pipe  Line  Co 

Natural  Gas  P/L  Co.  ot 
America. 

Florida  Gas  Trans¬ 
mission  Co. 

Tennessee  Gas  Pipeline 
Co. 

Seagull  Interstate  Corp  .. 

Natural  Gas  P/L  Co.  ol 
America. 

Seagull  Interstate  Corp  .. 

Texas  Eastern  Trans¬ 
mission  Coip. 

Aianta  Gas  Light  Co . 

Alanta  Gas  Light  Co . 

Appalachian  Gas  Sales  . 

City  of  Lexington . 

Columbia  Gas  Trans¬ 
mission  Corp. 

Superior  Natural  Gas 
Corp. 

Eastex  Hydrocarbons. 
Inc. 

PSNC  Production  Corp .. 

TEJAS  Power  Corp  . 

Columbia  Gas  Trans¬ 
mission  Corp. 

Consolidated  Edison  Co. 
oINY. 

The  Brooklyn  Union  Gas 
Co. 

Fort  Hill  Natural  Gas  Au¬ 
thority. 

NGC  Transportation,  Inc 

Transco  Energy  Market¬ 
ing  Co. 

Long  Island  Lighting  Co . 

City  ol  Kings  Mountain  .. 

City  of  Union . 

Eastex  Hydrocarbons, 
Inc. 

City  of  Danville . 

Texas-Ohk)  Gas,  Inc . 

Transco  Energy  Market¬ 
ing  Co. 

North  Atlantic  Utilities, 
Inc. 

Valero  Gas  Marking,  L.P 

Calcasieu  Gas  Gathering 
System. 

Texas-Ohk)  Gas.  Inc . 

City  of  Union . 


11-1^92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

\ 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92  I 


36,000  N 
20,000  N 


50,000  N 
50,000  N 


N 

N 

N 

N 

N 

N 

N 

1,902 
87  N 
262  N 
35,000  N 
26,000  N 
112,000  N 
1,050,000 
60,000 
1,964 


11-01-92 

04-01-93 

10-31-92 

04-01-95 

10-26-92 

Indel. 

11-01-92 

Indef. 

11-28-92 

Indel. 

11-02-92 

02-28-93 

11-10-92 

04-30-04 

10-27-92 

10-01-92 

Indef. 

Indef. 

10-01-92 

Indef. 

10-18-5C 

indel. 

10-01-92 

10-28-92 

Indel. 

Indef. 

10-10-92 

10-22-92 

Irrdef. 

Indef. 

06-28-92 

04-30-98 

07-07-92 

03-31-10 

00-01-91 

04-25-98 

09-01-91 

04-06-98 

06-01-91 

03-31-05 

10-07-91 

Irxfef. 

07-20-92 

indef. 

11-01-91 

Indef. 

09-20-90 

Indel. 

08-01-91 

12-04-99 

08-01-91 

3-31-98 

06-01-91 

11-30-98 

08-01-91 

10-31-04 

OS-24-91 

Indef. 

11-25-91 

Indef. 

08-01-91 

03-01-91 

09-01-91 

11-30-90 

11-01-91 

05-02-98 

02-19-92 

Indef. 

07-28-92 

04-01-99 

02-27-92 

Indef. 

06-31-92 

Indel. 

04-05-91 

Indel. 

04-19-92 

Indef. 

11-22-91 

Indel. 

10-21-91 

inoet. 

03-16-69 

Indef. 
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STB3-»5e _ 

Transcontinental  Gas  P/ 

CateK€nergy.  Inc . - 

11-19-92 

G-S 

1,650,000 

N 

1 

07-06-91 

Indef. 

L  Cofp. 

Indef. 

STM-95B _ 

Transcontinental  Gas  P/ 

Tianaoo  Energy  iMarket- 

11-19-92 

G-G 

600,000 

A 

1 

10-02-91 

LCoip. 

ing  Co. 

Indef. 

ST9a-860  _ 

Transcontinental  Gas  P/ 

11  A  £  Gas  Maiketing. 

11-19-92 

G-S 

20,000 

N 

1 

02-10-92 

L  Corp. 

Inc. 

Indef. 

ST»-*61  _ 

Transcontinental  Gas  P/ 

BrooMyn  Union  Gas  Co  . 

11-19-92 

B 

237,696 

N 

F 

10-01-92 

LCorp. 

ST93-M2  ...  . 

Transcontinental  Gas  PI 

Pannsyteania  Gas  and 
Water  Co.* 

11-19-92 

B 

3,937 

A 

F 

08-01-91 

03-25-98 

L  Cofp. 

STB3-963  _ 

Transcontinental  Gas  PI 

Piedmont  Natural  Gas 

11-19-92 

B  1 

1,449 

N 

■F 

06-01-91 

04-04-98 

LCoip. 

Co. 

ST93-it64 _ 

Transcontinental  Gas  PI 

IMorth  Carolina  Natural 

11-19-92 

B 

1,449 

A 

F 

06-01-91 

04-25-98 

L  Coip. 

Gas  Coip. 

ST93-Se5  - 

Transcontinental  Gas  PI 

Nortti  Carolina  Natural 

11-19-92 

B 

1,811 

A 

F 

08-01-91 

04-04-98 

LCotp. 

Gas  Co. 

ST93-966  . . 

Transcontinental  Gas  PI 

Elizabethtown  Gsb  Co  ... 

11-19-92 

B 

..  1,751' 

N 

F 

12-01-91 

04-04-98 

L  Coip. 

ST93-967  . . 

Transcontinental  Gas  PI 

City  oH  Kings  Mountain  .. 

11-19-92 

B 

87 

N 

F 

09-01-91 

11-30-98 

LCoip. 

ST9S-968  . . 

Transcontinental  Gas  PI 

Comm,  of  Public  Works, 

11-19-92 

B 

91 

N 

F 

09-01-91 

11-30-98 

LGorp. 

Qraar. 

ST93-Ba8  _ 

f  rederiokGas  Co.,  Inc  .. 

11-19-92 

B 

4,500 

N 

F 

08-01-91 

03-31-05 

L  Coip. 

ST93-WB  . 

Transcontiftental  Gas  PI 

Southern  Gas  Co.,  Inc  ... 

11-19-92 

B 

22,060 

N 

03-01-91 

Indef. 

LCorp. 

1 

ST93-971  ........ 

Transcontinental  Gas  PI 

Commonwealth  Gas 

11-19-92 

B 

6,377 

A 

F 

08-01-91 

03-31-05 

LCoip. 

Satuioes. 

ST93-972  ...i.... 

Transcontinental  Gas  PI 

Public  Senrice  Co.  of  NC 

11-19-92 

B 

3,324 

N 

F 

08-01-91 

03-31-98 

L  Coip. 

1 

ST9^973  . 

Transcontinenta!  Gas  PI 

Public  Senrice  Co.  of  NC 

11-19-92 

B 

4,075 

A 

F 

02-08-92 

04-04-98 

L  Coip. 

RTa-UQTA 

11-19-92 

B 

262 

N 

F 

09-01-91 

05-02-98 

L  Coip. 

ST93-975  . . 

Transcontinental  Gas  PI 

Public  Service  Electric  & 

11-19-92 

B 

6,222 

N 

F 

06-01-91 

03-01-98 

LCoip. 

Gas  Co. 

ST93-976  . . 

Transcontinental  Gas  PI 

City  nf  Inirington . 

11--9-92 

B 

219 

N 

F 

06-01-91 

03-25-98 

LCoip. 

ST93-977  . . 

Transcontinental  Gas  PI 

Comm,  of  Public  Woiks, 

11-19-92 

B 

87 

N 

F 

09-01-91 

11-30-98 

LCoip. 

Goer. 

ST93-977  . . 

Transcontinental  Gas  PI 

Comm,  of  Public  Works, 

11-19-92 

B 

87 

N 

F 

06-01-91 

11-30-98 

LCorp. 

Greer. 

i 

ST93-978  . 

Channel  Irxlustries  Co  ... 

Natural  Gas  P/LiCo.  of 

11-20-92 

C 

75,00 

N 

1 

10-24-92 

Indef. 

America.  ' 

f 

i 

ST93-97S  . . 

Tennessee  Gas  Pipeline 

Mississippi  Valley  Gas 

11-20-92 

B 

15,000 

N 

F 

11-01-92 

Indef. 

Co. 

Co. 

ST93-9eO 

East  Tennessee  Natural 

Petroleum  Source  & 

11-20-92 

1 

G-S 

12,000 

N 

1 

11-01-92 

Indef. 

Gas  Co. 

System  Group. 

ST93-9ei  . 

East  Tennessee  Natural 

International  Power  Co  .. 

11-20-92 

G-S 

2,000 

N  ■ 

1 

11-06-92 

Indef. 

Ges  Co. 

ST93-982  _ U- 

East  Tennessee  Natural 

Virginia  Ga.<t-  Cn  . .  ■ . 

11-20-92 

'  I 

G^S 

5,000 

N 

1 

11-04-92 

Indef. 

ST93-983 

Gas  Co, 

F 

11-20-92 

G-S 

4,895 

N 

11-01-92 

Indef. 

GbsCo;- 

ST93-984 

East  Tennessee  Natural 

Atlanta  Gas  Light  Co . 

11-20-92 

G-S 

18,600 

N 

F 

11-01-92 

Indef. 

Gas  Co. 

ST93-985  ...J.... 

Sabine  Rpe  Line  Co . 

Phfcro  Energy  USA,  Inc 

11-29-92 

G-S 

50,000 

N 

F 

11-01-92 

Indef. 

STB9-e86 _ _ 

P^  l.ine  Co . 

11-29-92 

G-S 

190,000 

10,000 

N 

1 

11-01-92 

11-01-92 

ST93-987  _ 

Natural  Gas  P/L  Co.  of 
America. 

11-20-92 

c 

N 

1 

11-01-04 

ST93-988  _ 

Lone  Star  Gas  Co . 

United  Gas  Kpipe  Une 
Co.,  St  al. 

11-20-92 

c 

15,000 

N 

1 

10-23-92 

Indef. 

ST93-989  _ 

Panhandte  Eastern  Pipe 

Southern  Michigan  Gas 

11-20-92 

G-S 

17,400 

N 

F 

11-01-92 

Indef. 

ST93-990  _ 

Lira  Co. 

Panhandte  Eastern  Pipe 
Line  Co. 

Co. 

11-20-92 

G-S 

500 

N 

F 

10-01-92 

Indef. 

ST93-991  _ 

Panhandte  Eastern  Pipe 
Line  Co. 

Union  Electric  Co . 

11-20-92 

G-S 

17,320 

N 

F 

11-01-92 

Indef. 

ST93-992  _ 

Panhandte  Eastern  Pipe 

Tarpon  Gas  Marketing 

11-20-92 

G-S 

19,860 

N 

F  , 

11-01-92 

Indef. 

ST93-993 

Line  Co. 

Panhandle  Eastern  Pipe 
Line  Co. 

Ud. 

NITEX  . 

11-20-92 

G-S 

6,000 

■N 

F 

11-01-92 

Indef. 

ST93-994  _ 

Panhandle  Eastern  Pipe 
Una  Co. 

11-20-92 

G-S 

100,000 

N 

1 

11-01-92 

Indef. 

ST93-995  . 

United  Gas  P^  Line  Co 

Fina  Natural  Gas  Co . 

11-20-92 

G-S 

42,107 

N 

1 

11-01-92 

03-10-93 

ST93-996  . . 

United  Gas  Pipe  Line  Co 

Fina  Natural  Gas  Co . 

11-20-92 

G-6 

104,000 

N 

1 

11-12-92 

03-12-93 

ST93-9S7  . 

United  Gas  Pi^  Line  Co 

MG  Natural  Gas  Corp  .... 

11-20-92 

G-S 

41,920 

N 

1 

11-09-92 

03-09-93 

ST93-9ee  . . 

Unaad  Gas  Pipe  Line  Co 

United  Gas  Services  Co 

11-20-92 

G-S 

628,800 

N 

1 

11-09-92 

03-09-93 

ST93-999  _ 

United  Gas  Pipe  Line  Co 

ShaM  Gas  Trading  Co  .... 

11-20-92 

G-S 

209,600 

N 

1 

T1-10-92 

03-10-93 

ST93-1000  _ 

United  Gas  Pipe  Line  Co 

KCS  Eitergy  Marketing, 
Inc. 

11-20-92 

G-6 

78,600 

N 

11-09-92 

03-09-93 
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ST93-1001  . 

United  Gas  Pipe  Une  Co  | 

Coastal  Gas  Marketing 
Co. 

Oxy  USA  Inc . 

11-20-92 

O-S 

262,000 

N 

1 

11-11-92 

03-11-93 

ST93-1002  . 

I 

United  Gas  Pipe  Une  Co 

11-20-92 

G-S 

3,000  1 

N 

1 

11-10-92 

03-10-93 

ST93-1003  . 

United  Gas  Pipe  Une  Co  | 

Amerada  Hess  Corp . 

11-20-92 

G-S  1 

86,460 

N 

1 

12-12-92 

03-12-93 

ST93-1004  . 

Gateway  Pipeline  Co . 1 

Louis  Dreyfus  Energy 
Corp. 

11-20-92 

G-S  1 

1 

100,000 

N 

' 

11-07-92  1 

03-03-93 

ST93-1005  . 

Transcontinental  Gas  P/ f 
L  Corp.  1 

Municipal  Gas  Authority 
of  Georgia. 

11-20-92 

G-S  } 

1 

111,500 

N 

I 

04-11-91 

Indef. 

ST93-1006  . 

Transcontinental  Gas  P/ 

L  Corp. 

Transwortd  Oil  U.S.A., 
Inc.  1 

11-20-92 

G-S  1 

2,810,000 

N 

1 

07-06-91 

Indet. 

ST93-1007  . 

Transcontinental  Gas  P/ 

L  Corp. 

Texas-Ohio  Gas,  Inc . 

11-20-92 

G-S 

158,000 

N 

1 

11-26-91 

Indef. 

ST93-1008  . 

Transcontinental  Gas  P/ 

L  Corp. 

Conoco,  Inc . 

11-20-92 

G-S 

'  83,500 

N 

1 

08-06-90 

Indet. 

ST93-1009  . s 

Transcontinental  Gas  P/ 

L  Corp. 

CNG  Trading  Co . 

11-20-92  ! 

! 

G-S  I 

420,0001 

N 

'  1 

11-05-92 

Indef. 

ST9S-1010  . 

Transcontinental  Gas  P/ 

L  Corp. 

Enmatk  Gas  Corp . 

11-20-92  1 

G-S  1 

265,000 

N 

1 

09-15-92 

Indef. 

ST93-1011  . 

Transcontinental  Gas  P/ 

L  Corp. 

Transco  Energy  Market¬ 
ing  Co. 

11-20-92 

G-S  1 

2,500,000 

N 

1 

12-19-91 

Indef. 

ST93-1012  . 

ANH  Pipeline  Co . 

Cibola  Corp . 

11-20-92 

G-S 

100,000 

N 

F 

11-01-92  1 

Indet. 

ST93-1013  . 

ANR  Pipeline  Co . 

Entrade  Corp . 

11-20-92 

G-S 

500,000 

N 

' 

11-01-92 

Indef. 

ST93-1014  . 

ANR  Pipeline  Co . 

.Aquila  Energy  Marketing 
Corp. 

11-20-92 

G-S  1 

100,000 

N 

F 

11-01-92 

Indef. 

ST93-1015  . 

ANR  Pipeline  Co . 

Hadson  Gas  System . 

11-20-92 

G-S 

100,000 

N 

F 

11-01-92 

Irxiet. 

ST93-1016  . 

ANR  Pipeline  Co . 

Coastal  Gas  Marketing 
Co. 

Coastal  Gas  Marketing 
Co. 

Cibola  Corp . 

11-20-92 

G-S 

750,000 

N 

F 

11-01-92 

Indet. 

ST93-1017  . 

11-20-92 

G-S 

750,000 

100,000 

100,000 

N 

F 

11-01-92 

Indef. 

ST93-1018  . 

11-20-92 

G-S 

N 

1 

11-01-92 

Indef. 

ST93-1019  . 

ANR  Pipeline  Co . 

Hadson  Gas  Systems  .... 

11-20-92 

G-S  1 

N 

F 

11-01-92 

Indef. 

ST93-1020  . 

11-21-92 

G-S 

500,000 

100,000 

N 

1 

11-01-92 

Indef. 

ST93-1021  . 

ANR  Pipeline  Co . 

Texaco  Gas  Marketing 
Inc. 

Coastal  Gas  Marketing 
Co. 

11-21-92 

G-S  1 

N 

F 

11-01-92 

Indef. 

ST93-1022  . 

ANR  Pipetine  Co . 

11-21-92 

G-S 

750,000 

N 

F 

11-01-92 

Indef. 

ST93-1023  . 

11-20-92 

G-S 

283,173 

260 

A 

1 

11-04-92 

07-31-94 

ST93-1024  . 

Co. 

PanPandle  Eastern  Pipe 
Une  Co. 

Amgas,  Inc . 

11-20-92 

G-S 

N 

1 

11-01-92 

Indef. 

ST93-1025  . . 

Panhandle  Eastern  Pipe 
Une  Co. 

Tarpon  Gas  Marketing 
Ltd. 

11-20-92 

G-S 

19,880 

N 

F 

11-01-92 

Indet. 

ST93-1026  . 

Panhandle  Eastern  Pipe 
Une  Co. 

Ohio  Gas  Co . 

11-20-92 

G-S 

23,900 

N 

1 

11-01-92 

Indet. 

ST93-1027  . 

Panhandle  Eastern  Pipe 
Une  Co. 

Schuller  International, 
IrK. 

11-20-92 

G-S 

4,000 

N 

F 

11-01-92 

Indet. 

ST93-1O20  . 

Panhandle  Eastern  Pipe 
Uf>e  Co. 

City  of  Lacygne . 

11-20-92 

G-S 

850 

N 

1 

1(W)1-92 

Indet. 

ST93-1029  . 

Parthandle  Eastern  Pipe 
Une  Co. 

Central  Illinois  Public 
Service  Co. 

11-20-92 

B 

10,000 

N 

F 

11-01-92 

Irldef. 

ST93-1030  . 

Panhandle  Eastern  Pipe 
Une  Co. 

Western  Gas  Resources, 
Inc. 

11-20-92 

G-S 

150,000 

N 

1 

11-01-92 

Indef.  • 

ST93-1031  . 

Panhandle  Eastern  Pipe 
Line  Co. 

Nitex . 

11-20-92 

G-S 

26,000 

N 

F 

11-01-92 

Indet. 

ST93-1032  . 

Panhandle  Eastern  Pipe 
Line  Co. 

Tarpon  Gas  Marketing 
Ltd. 

11-20-92 

G-S 

19,880 

N 

F 

11-01-92 

1  Indet. 

ST93-1033  . 

Panhandle  Eastern  Pipe 
Line  Co. 

Pandhandle  Eastern 

Pipe  Line  Co. 

11-20-92 

G 

I  ^ 

Y 

1 

11-01-92 

Indef. 

ST93-1034  . 

Trunkfine  Gas  Co . 

Neste  OY . 

11-20-92 

G-S 

1  50,000 

N 

1 

11-01-92 

Indef. 

ST93-1035  . 

Trunkline  Gas  Co . 

Corroco,  Inc . 

11-20-92 

G-G 

1  20,161 

N 

F 

11-01-92 

Indet. 

ST93-1036  . . 

s  Trunkline  Gas  Co . 

Ensearch  Gas  Co . 

11-20-92 

G-S 

1  30,000 

N 

1 

11-01-92 

Indet. 

ST93-1037  . 

Natural  Gas  PA.  Co.  of 
America. 

Pan-Alberta  Gas  (U.S.) 
Irx:. 

11-20-92 

G-S 

'  150,000 

N 

F 

11-01-92 

07-31-93 

ST93-1038  . 

Natural  Gas  PA.  Co.  of 
America. 

Vesta  Energy  Co  . 

11-20-92 

G-S 

\  30,000 

i 

N 

1 

10-21-92 

1  Indet. 

ST93-1039  . 

Natural  Gas  PA.  Co.  of 

1  America. 

Central  Illinois  Public 
Serv.  Co. 

11-20-92 

G-S 

3  5,000 

t 

M 

F 

11-01-92 

10-31-97 

ST93-1040  . 

Northern  Border  Pipeline 
Co. 

Northern  Border  Pipeline 
Co. 

Mobil  Natural  Gas  Inc  .... 

11-20-92 

G-S 

1  30,000 

Y 

' 

11-01-92 

Indef. 

ST93-1041  . 

Husky  Gas  Marketing 
Inc. 

11-20-92 

G-S 

i  100,000 

Y 

1 

11-01-92 

Indet. 

ST93-1042  . 

I  Northern  Border  Pipeline 
Co. 

Tenaska  Marketing  Ven¬ 
tures. 

11-20-92 

G-S 

50,000 

Y 

1 

10-31-92 

03-31-94 

i 

ST93-1043  . 

Northern  Border  Pipeline 
Co. 

Pralrielands  Energy  Mar¬ 
keting,  Inc. 

11-20-92 

G-S 

12,000 

! 

Y 

1 

11-01-92 

Indef. 

ST9»-1044  . 

Northern  Natural  Gas  Co 

lowa-lllinois  Gas  &  Elect. 
Co. 

Sanborn  Municipal  Gas 
Utility. 

11-20-92 

G-S 

j  1,340,880 

N 

FA 

j  11-01-92 

1  Irxiel. 

ST93-1045  . 

Northern  Natural  Gas  Co 

11-20-92 

G-S 

j  27,180 

1 

N 

FA 

11-01-92 

1  Indet. 

ST93-1046  . 

j  Northern  Natural  Gas  Co 

Midwest  Natural  Gas, 

1  Inc. 

11-20-92 

G-S 

i  269,082 

I 

N 

FA 

11-01-92 

j  Indef. 

1 
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STaS-lM? _ 

Nofitiem  Natural  Gas  Co 

Michigan  Gas  Co . 

ii-ay-92 

G-S 

1,929,031 

N 

F/l  1 

11-01-92 

Indef. 

ST93-1048  - . 

Northern  Natural  Gas  Co 

Austin  Utilities  Dept  . 

11-20-92 

B 

632,386 

N 

F/l 

11-01-92 

Indef. 

ST93-104» _ 

Northern  Natural  Gas  Co 

Manning  MunicipBl  Gas 

ll-aF-92 

G-S 

41,374 

N 

F/l 

11-01-92 

Indef. 

Dap*. 

1 

ST»-1050  _ 

Norttem  Natural  Gas  Co 

Inteiatata  Power  Co . 

11-20-92 

G-^ 

2347,295 

N 

F/l 

11-01-92 

IrMlef. 

ST93-1051  . 

Northern ’Natural  Gas  Co 

Iowa  Electric  Light  arxl 

11-20-92 

B  ! 

5,761,254 

N 

F/l 

11-01-92 

Indef. 

Power  Co. 

ST9S-1052  . . 

Northern  Natural  Gas  Co 

Graettinger  Municipal 

11-20-92 

G-S 

12,533 

N 

F/l 

11-01-92 

Indef. 

Gas. 

ST93-1053  . 

Northern  Natural  Gas  Co 

Manilla  Municipal  Gas  ... 

11-20.-92 

G-S 

11,325 

N 

F/l 

11-01-92 

Indef. 

ST93-1054  _ _ 

Northern  Natural  Gas  Co 

Fairbank  Municipal  Utili- 
0es. 

Harwarden  Municipal 

11-20-92 

G-S 

20,365 

N 

F/l  1 

11-01-92 

IrKlef. 

ST93-1055  ....... 

Northern  Natural  Gas  Co 

11-20-92 

Q-S 

35,183 

N 

F/I 

11-01-92 

Indef. 

Utilities. 

ST93-1tH6  ....._ 

Northern  Natural  Gas  Co 

Municipal  Gas  Utility, 

11-20-92 

G^S 

679,500 

N 

F/l 

11-01-92 

fndef. 

Cedar  Falls. 

ST93-I057  _ _ 

lOorthem  Natural  Gas  Co 

Circle  Pines  Utilities . 

11-20-92 

G-S 

66,825 

N 

F/l 

11-01-92 

Indef. 

ST93-1058  . 

Transtexas  Pipeline . 

Texas  Eastern  Trans- 

11-23-92 

C 

10,000 

N 

1 

10-24-92 

Indef. 

miaaion  Coip. 

ST93-1059  . 

Valero  Transmission,  LP 

Natural  Gas  P/L  Co.  of 

11-23-92 

C 

20,000 

N 

1 

1 1-01-92 

indef. 

America.  1 

1 

1  I 

ST93-1060  ....." 

Valero  Transmission,  L.P 

El  Paso  Natural  Gas  Co 

11-23-92 

C 

13,117 

N 

1 

10-01-92 

IrKlef. 

ST93-1061  _ 

K  N  Gas  Marketing,  Inc  . 
TransoK,  Inc . 

11-23-92 

G-S 

5,110 

50,000 

40,000 

A 

1 

1t_0l-.92 

.<!TS«-infi9  . 

k  N  Pnfligy,  Inr  . 

11-23-92 

B 

N 

1 

06-01-92 

,ST93-i0f>3 

Loos  Star  Co . 

Tennessee  Gas  Pipeline 
Co. 

Tennessee  Gas  Pipeline 
Co. 

Texas  Eastern  Trans- 

11-23-92 

c 

N 

10_21_92 

ST93-1064  _ 

TransTexas  Pipeline . 

11-23-92 

C 

30,000 

N 

10-29-92 

Indef. 

ST9S-1065  . 

Valero  Transmission,  L.P 

11-23-92 

C 

10,062 

N 

1 

10-22-92 

Indef. 

miaeion  Corp. 

1 

8193-1066  ....... 

Valero  Transmission,  LP 

Transwestem  Pipeline 
Co. 

Tennessae  Gas  Pipeline 
Co. 

City  of  Sheffield  . 

11-23-921 

C 

200 

.N 

1 

11-01-92 

IrKlef. 

ST9S-1067  .... 

Valero  Transmission,  L.P 

11-^3-92 

c 

30,000 

N 

1 

10-29-92 

Indef. 

8193-1066  _ 

Alabama-T  ennessee 

11-23-92 

B 

6^ 

i 

A 

1 

11-01-92 

11-01-95 

Nat.  Gas  Co. 

8TB3-1069  _ _ 

Alahama-T  ermessee 

City  of  Sheffield  . 

11-23-92 

B 

835 

A 

11-01-92 

11-01-00 

Nat.  Gas  Co. 

8T93-1070  _ 

Alabama-T  ennessee 

City  of  Dacatur  . . 

11-23-92 

B 

1,371 

A 

1 

11-01-92 

11-01-95 

Nat.  Gas  Co. 

8T93-1071  _ 

Alabema-T  ennessee 

City  of  Decatur . . . 

11^3-92 

B 

1,690 

A 

1 

11-01-92 

11-01-00 

Nat.  Gas  Co. 

8T93-1072  .„  . 

Alabama-Termessee 

City  of  Decatur . 

11-23-92 

B 

6,000 

A 

1 

11-01-92 

11-01-95 

Nat.  Gas  Co. 

8T93-1073  _ 

Alabanra  -T  ennessee 

City  of  Athens . 

11-23-92 

B 

1.018  j 

A 

1 

11-01-92 

11-01-00 

Nat.  Gas  Co. 

8T93-1D74  . 

Alat)ama-T  ennessee 

City  of  Tuscumbia . 

1 1-23-92 

B 

407  1 

A 

11-01-92 

11-01-00 

Nat.  Gas  Co. 

8T93-1075 _ 

1 1-23-92 

B 

330 

A  '  j 

1 

11-01-92 

11-01-95 

Nat.  Gas  Co. 

8TP3-1D76  _ 

Alabama-T  ennessee 

City  of  Ftotence  . 

11-23-92 

B 

3,087 

A 

t 

11-01-92 

05-01^1 

Nat.  Gas  Co. 

8T93-1077  . 

Alabama-T  enrressee 

City  of  Riasellville  . 

11-23-92 

B 

938 

A 

1 

11-01-92 

11-01-00 

Nat.  Gas  Co. 

8T93-1D7B  _ 

Alabama-T  ennessee 

City  of  Huntsville . 

11-23-92 

B 

5,281 

A 

F/l 

11-01-92 

11-01-00 

Nat.  Gas  Co. 

8T93-1079  _ 

Alabama-T  ennessee 

11-23-92 

B 

4,264 

A 

F/l 

11-01-92 

11-01-95 

Nat.  Gas  Co. 

ST93-1080  . 

Delhi  Gas  Pipeline  Corp 

Williams  Natural  Gas  Co 

11-23-92 

C 

13,000 

N 

1 

10-24-92 

Indef. 

819:^1081  . 

Tennessae  Gas  pipeline 

Mississippi  Valley  Gas 

11-23-02 

B 

20.000 

N 

F 

11-03-92 

Indef. 

Co. 

Co. 

1 

8T93-1082  . 

Tennessee  Gas  Pipeline 

Fulton  Cogeneration  As- 

11-23-92 

G-S 

6,050 

N 

F 

11-01-92 

Indef. 

Co. 

sociates. 

8T93-1083  . 

Tennessae  Gas  Pipeline 
Co. 

Tennessee  Gas  Pipeline 

11-23-92 

11-23-92 

G-S 

G-S  1 

531 

3,000 

N 

N 

P 

11-01-92 

11-01-92 

Indef. 

Indef. 

8T93-1084  . 

T.W.  Phiilips  Gas  and 

F 

Co. 

Oil  Co. 

8T93-1085  . . 

Tennessee  Gas  Pipeline 

Clinton  Gas  Maiketing, 

11-23-92 

B 

50,000 

N  i 

1 

03-05-91 

Indef. 

Co. 

Inc. 

8193-1066  . 

Termessee  Gas  Pipeline 
Co. 

K  N  Fnergy,  Inr 

CNG  Transmission  Corp 

11-23-92 

G 

47,886 

N 

F 

11-02-92 

Indef. 

8193-1067  . 

Equitable  Resources 

Marketing  Co. 

11-23-92 

G-S 

20,000 

N 

1 

11-02-92 

Indef. 

8T93-1066  _ 

K  N  Fnergy,  Inn  ..  . 

11-23-92 

11-23-92 

G^S 

G-S 

5,423 

614 

N  1 

N 

F 

11-02-92 

11-01-92 

Indef. 

10-31-93 

8T93-1089  . 

St.  Jose^  Light  & 
Power  Co. 

P 

8T93-1090  _ 

ANR  PipeBno  Co . 

Miami  VaHey  Resources 

11-23-92 
1 1-23-92 

G-S 

G-S 

G-S 

10,000 

22 

100,000 

N 

N 

1 

11-01-92 

11-01-92 

11-01-92 

Indet. 

10-31-93 

Indef. 

8T93-10ei  . . 

ANfl  Pipeiioe  Co  . . 

F 

8T93-1092  ...... 

ANR  Pipeline  Co . 

Aqiiita  Energy  Marketing 
Corp. 

11-23-92 

N 

P 

8T93-1093  ...... 

ANR  Pipeline  Co  . . 

Sioux  Pointe,  Irx: . 

11-23-92 

G-$ 

20.000 

In 

1 

11-0T-92 

Indef. 

Federal  Register  /  Vol.  58.  No.  12  /  Thursday,  January  21,  1993  /  Notices 


5381 


DockMNo* 

Transpoftai/seUer 

Recipient 

DMe  Med 

Pari  284 
subpan 

Est.max. 

daty 

quanmy** 

Aff.Y/A/ 

N*** 

Rata 

sch. 

STS»-1094  _ 

ANn  Pipelne  Co . . 

Great  Mver  ON  &  Gas 

t1-23-«2 

G-S 

0OJOOO 

■ 

Corp. 

— 1 

ST93-1095  _ 

ANR  Ptpelne  Co _ 

Lincoln  Natural  Gas  Co., 
Inc. 

MarNn  Exploration  Mart- 

11-23-82 

G-S 

200 

M 

■1 

ST93-1096  ....... 

ANR  Pipelino  Co  . . 

11-23-92 

G-S 

8,000 

N 

1 

agement  Co. 

G-S 

ST93-1097  _ 

ANR  Pipelne  Co . . 

Re^Kilds  Metals  Co  . — 
Access  Energy  Corp . 

11-23-92 

1,200 

N 

f 

ST93-1098 

ANR  Pipelne  Co  . . . 

11-23-92 

G-S 

60,000 

N 

1 

ST93-t099  _ 

Panhandle  Eastern  Pipe 

Keystone  Steel  &  Wire 

11-23-92 

G-S 

4,127 

N 

F 

Line  Ca 

Co. 

ST93-t100 . . 

Pantmndle  Eastern  Pipe 

Battle  Creek  Gas  Co  ...» 

11-23-92 

Q-S 

10,600 

N 

F 

Line  Co. 

RT<n-iini 

Panhandle  Eastern  Pipe 
Line  Co. 

11-23-92 

G-S 

204)00 

N 

1 

ST93-1102  . . 

Panhandle  Eastern  P/L 
Co. 

Panhandle  Eastern  P/L 

Nationai  Steel  Coip _ 

11-23-92 

G-S  - 

7,4» 

N 

F 

ST93-1103  ....... 

O&R  Energy,  Inc . . 

11-23-92 

G-S 

N 

1 

ST9»-1104  . . 

Co. 

Panhandle  Eastern  P/L 
Ca 

Panhandle  Eastern  P/L 

Centra  Gas  Ontario  Inc  . 

11-23-92 

G-S 

N 

F 

ST93-1105  ..._.. 

Washington  Gas  Light 

11-23-92 

B 

23,000 

N 

F 

Co. 

Co. 

ST93-1t06  ....... 

Algonquin  Gas  Trans. 

Orange  &  Rockland  UtW- 

11-23-92 

G-S 

1254X10 

N 

1 

Co. 

tiee,  tnc 

ST93-1107  . 

Algonquin  Gas  Trans. 

Distrigas  of  Massachu- 

11-23-92 

8 

77,500 

N 

F 

Co. 

setts  Corp. 

ST93-t108  . 

Algonquin  Gas  Trans. 

Distrigas  of  Massachu- 

11-23-92 

8 

77,500 

N 

F 

Co. 

setts  Corp. 

ST93-1t09 

Algonquin  Gas  Trans. 

New  York  State  Ele.  and 

11-23-92 

8 

6,250 

N 

F 

Co. 

Gas  Corp. 

ST93-1110  . 

U-T  Offshore  System  .... 

Panhandle  Eastenrr  Pipe 

11-23-92 

K-S 

80,000 

N 

1 

Line  Co. 

ST93-1111  ...... 

Algonquin  Gas  Trans- 

Distrigas  of  Massachu- 

11-23-92 

8 

77,500 

N 

F 

mission  Co. 

setts  Corp. 

ST93-1112  ..._.. 

Algonquin  Gas  Trans. 

Distrigas  of  Massachu- 

11-23-92 

8 

77,500 

N 

F 

Ca 

setts  Corp. 

ST93-t113  . 

Algonquin  Gas  Traru- 

Distrigas  of  Massachu- 

11-23-92 

8 

N 

t 

ST93-1114 _ 

miesion  Co. 

Algorxtuin  Gas  Trans¬ 
mission  Co. 

setts  Corp. 

Entrade  Corp . . . 

11-23-92 

G-S 

200,000 

N 

1 

ST93-11t6  ..._.. 

Algonquin  Gas  Trans- 

Distrigas  of  Massachu- 

11-23-92 

8 

77,500 

N 

1 

mission  Co. 

setts  Corp. 

ST93-1116 

Northern  Natural  Gas  Co 

Peoples  Natural  Gas  Co 

11-23-92 

G-S 

80,175,900 

N 

F 

ST93-nt7  ._.... 

Northern  Natural  Gas  Co 

Virginia  Public  Utilities  ... 

11-23-92 

G-S 

14)00 

N 

FA 

ST93-1118  ..._.. 
ST93-1119  . 

Northern  Natural  Gas  Co 
Northern  Natural  Gas  Co 

11-23-92 

11-23-92 

O-S 

G-S 

181,502 

273750 

N 

FA 

Center  Muni.  Nat. 

N 

FA 

Gas.  UtR. 

ST93-t120  . . 

Northern  Natural  Gas  Co 

Walenown  Municipal 

11-23-92 

G-S 

N 

FA 

UtlNttesDept. 

ST9a-1121  ._.... 

Northern  Natural  Gas  Co 

Western  Resources  Inc  . 

11-23-92 

G-S 

3,845 

N 

FA 

ST93-1122  . 

Northern  Natural  Gas  Co 

Iowa  Southern  UNiitles 

11-23-92 

G-S 

271,347 

N 

FA 

Ca 

ST93-1123  . 

Northern  Natural  Gas  Co 

Midwest  Gas . . 

11-23-92 

G-S 

4,500 

N 

FA 

ST93-1t24  . 

Northern  Natural  Gas  Co 

Hutchinson  UNtities 

11-23-92 

G-S 

1,963,700 

N 

FA 

Commission. 

ST93-1125  ...... 

Natural  Gas  P/L  Co.  of 

Central  Illinois  Pub. 

11-23-92 

B 

10,000 

N 

F 

America. 

Serv.  Co. 

ST93-1126 

Williams  Natural  Gas  Co 

Kansas  Municipal  Gas 

11-23-92 

G-S 

11,000 

N 

F 

Agency. 

10,000 

ST93-1127  . 

Phillips  Gas  Pipeline  Co 

Corr^rcial  Natural 

11-23-92 

B 

Gas,  Inc. 

ST93-1128  _ 

Phillips  Gas  Pipeline  Co 

Enron  Industrial  Natural 

11-23-92 

B 

504)00 

Gas  Co. 

ST93-1129  . 

Phillips  Gas  Pipeline  Co 
Valero  Transmissioa  L.P 

Centran  Corp  . 

11-23-92 

8 

50,000 

ST93-1130  _ 

Tennessee  Gas  PipeNne 
Co. 

Enron  Gas  Marketing, 

11-23-92 

C 

9,000 

■ 

ST93-1131  . 

Northern  Border  Pipeline 

11-23-92 

G-S 

75,000 

Co. 

Ina 

ST93-1t32 . 

Nortfrem  Border  Pipeline 
Co. 

Trarrscontinental  Gas  P/ 

Amerada  Hess  Coqs . 

11-23-92 

G-S 

40,000 

iH 

H 

ST93-1133  ....... 

SeaguR  Marketing  Senr- 

11-23-92 

6-S 

860,000 

L  Corp. 

ices,  Inc. 

ST93-1134  ...... 

Transcontinental  Gas  P/ 

PhNadeiphia  Electric  Co . 

11-23-92 

8 

300,000 

N 

1 

L  Corp. 

ST93-1135  ._.... 

Transcontinental  Gas  P/ 

Industrial  Energy  Serv- 

11-23-92 

G-S 

270,000 

N 

1 

L  Corp. 

ices  Co. 

ST93-1136  ...... 

Transcontinental  Gas  P/ 

Municipal  Gas  Authority 

11-23-92 

8 

87 

A 

F 

L  Corp. 

of  Georgia. 

ST93-1137  ...... 

Transcontinental  Gas  P/ 

Municipal  Gas  Authority 

11-23-92 

8 

07 

A 

F 

L  Corp. 

of  Georgia. 

87 

5193-1138  _ 

Transcontinental  Gas  P/ 

1  Municipal  Gas  Authority 

11-23-9? 

8 

A 

F 

L  Corp. 

1  of  Georgia. 

Oats  com¬ 
menced 

Projected 

date 

10-28-92 

Indel. 

11-01-92 

10-31-93 

11-01-92 

indel. 

11-03-92 

10-31-93 

t1-01r92 

todef. 

11-01-92 

Indst. 

11-01-92 

Indai 

11-01-92 

Indel. 

11-01-92 

IndeL 

11-01-92 

Indel. 

11-01-92 

Indel, 

11-01-82 

IikM. 

11-06-92 

Indel. 

11-11-92 

11-01-<12 

11-01-92 

11-01-92 

11-01-92 

Indel. 

10-23-92 

Indel. 

11-01-92 

11-01-02 

11-01-92 

11-01-02 

11-07-92 

Indel. 

1V11-92 

Indel. 

11-01-92 

11-01-02 

11-01-92 

Indef. 

11-01-92 

todei 

11-01-92 

Indel. 

11-01-82 

Indai. 

11-01-92 

Indel 

11-01-92 

Indel. 

11-01-92 

Indel. 

11-01-92 

Indel. 

11-01-92 

Indel 

11-01-92 

10-31-97 

11-01-92 

04-01-93 

11-01-92 

Indel 

09-04-92 

Indel 

10-23-92 

Indel 

10-01-92 

Indef. 

11-01-92 

Indef. 

11-01-92 

todef. 

03-24-92 

todef. 

07-20-90 

Indel. 

12-09-91 

todef. 

02-01-02 

06-30-98 

02-01-92 

06-30-98 

01-31-92 

06-30-90 
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1 
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da^  1 
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menced 

Projected 

termination 

date 

ST»-1139 . 

Xranscontinental  Gas  P/ 

Municipal  Gas  Authority 

.  11-23-92 

B  ! 

262 

A 

F 

01-31-92 

06-30-98 

L  Cotp. 

of  Georgia. 

1 

Indef. 

ST93-1140  . 

Xranscontinental  Gas  P/ 

Eastex  Hydrocartx)ns, 

11-23-92 

B 

80,000 

N 

1 

03-22-89 

L  Corp. 

Inc. 

ST93-1141  . 

Xranscontinental  Gas  P/ 

Oryx  Gas  Marketing  L.P 

11-23-92 

G-8 

1,542,450 

N 

1 

11-11-92 

Indef. 

L  Corp. 

Indef. 

ST93-1142  . 

Xranscontinental  Gas  P/ 

NGC  Xransporlation.  Inc 

11-23-92 

G-8  j 

2,981,700 

N 

1 

09-24-92 

L  Corp. 

1 

12-31-98 

ST93-1143  . 

UGI  Utilities,  Inc . 

11-23-92 

B  1 

1 

4,900 

A 

F 

08-01-91 

LCorp. 

ST93-1144  . 

Xranscomirrental  Gas  P/ 

Washirtgton  Gas  Light 

11-23-92 

B 

1,750 

N 

F 

06-01-91 

03-02-98 

L  Corp. 

Co. 

ST9S-1145  . 

Xranscontir^ental  Gas  P/ 

Municipal  Gas  Authority 

11-23-92 

B 

44 

A 

F 

02-01-92 

06-30-98 

i 

L  Corp. 

of  Georgia. 

Union  Gas  Co . 

11-23-92 

B 

6 

10,350 

A 

F 

08-01-91 

03-31-05 

L  Corp. 

ST»-1147 _ 

Xranscontinental  Gas  P/ 

PubHc  Service  Electric  & 

11-23-92 

B 

411,527 

A 

F 

09-01-92 

10-31-05 

L  Corp.^ 

Gas  Co. 

ST93-1148  _ 

Xranscontirrental  Gas  P/ 

Municipal  Gas  Authority 

11-23-92 

B 

44 

A 

F 

01-31-92 

06-30-09 

L  Corp. 

of  Qeoff^. 

ST93-1149 . 1 

Xranscontinental  Gas  P/ 

Municipal  Gas  Authority 

11-23-92 

B 

44 

A 

F 

02-01-92 

06-30-98 

L  Corp. 

of  Georgia. 

i 

ST93-1150  . 

Xranscontinental  Gas  P/ 

National  Fuel  Gas  8up- 

11-23-92 

B 

25,442 

A 

F 

08-01-91 

10-31-04 

L  Corp. 

ply  Corp. 

ST<W-1i51 

City  of  Union . 

11-23-92 

B 

181 

N 

F  j 

08-01-91 

02-25-98 

L  Corp. 

1 

ST93-1152  . 

Xrarwcontinental  Gas  P/ 

Xransoo  Energy  Market- 

11-23-92 

B 

100,000 

A 

F 

08-01-91 

10-31-02 

L  Corp. 

ingCo. 

\ST93-1153  . 

Xranscontinentai  Gas  P/ 

Public  8ervlce  Co.  of  NC 

11-23-92 

B 

2,187 

A 

F 

08-01-91 

03-23-98 

L  Corp. 

1 

ST93-1154  _ _ i 

Xranscontinental  Gas  P/ 

Public  8ervlce  Electric  & 

11-23-92 

B 

6,222 

A 

F 

08-01-91 

03-01-98 

LCorp. 

Gas  Co. 

ST93-1155  . — 

Xranscontinental  Gas  P/ 

Piedmont  Natural  Gas 

11-23-92 

B 

6,440 

A  1 

F 

08-01-91 

10-31-03 

L  Corp. 

Co. 

8X93-1156  ....... 

Xranscontinental  Gas  P/ 

UGI  Utilities,  Inc . 

11-23-92 

B 

1,123,000 

N 

• 

12-10-91 

Irnlef. 

L  Corp. 

.STOt-IIS? 

Xranscontinental  Gas  P/ 

City  of  Buford . 

11-23-92 

B 

87 

A 

F 

01-31-92 

06-30-98 

LCorp. 

ST93-1158  . 

Xranscontirtental  Gas  P/ 

8outh  Jersey  Gas  Co  .... 

11-23-92 

B 

2,187 

A 

F 

08-01-91 

02-28-03 

LCorp. 

.STQ3-ii5g 

Xranscontinental  Gas  P/ 

fUty  nf  Shalhy 

11-23-92 

B 

11,600 

A 

F 

10-30-92 

03-31-00 

L  Corp. 

Xranscontinental  Gas  P/ 

Cky  of  PIChmor>d  . 

11-23-92 

B 

9,693 

F 

08-01-91 

03-31-05 

LCorp. 

ST93-1161  . 

Xranscontinental  Gas  P/ 

UGI  Utilities,  Inc 

11-23-92 

B 

2,011 

N 

F 

08-01-91 

12-31-96 

LCorp. 

ST93-1162  _ _ 

Xranscontinental  Gas  P/ 

Washing^  Gas  Light 

11-23-92 

B 

55,000 

N 

F 

08-01-91 

12-31-00 

r  L  Corp. 

Co. 

ST93-1163  ™.... 

!  Xennessee  Gas  Pipeline 

1  Xennessee  Gas  Pipeline 

Co- 

Xennessee  Gas  Pipeline 
Co. 

Xennessee  Gas  Pipeline 

CNG  Xransmission  Corp 

11-24-92 

G 

531 

N 

F 

11-01-92 

Indef. 

ST93-1164  _ _ 

O&R  Energy,  Inc . 

11-24-92 

G-8 

300,000 

N 

1 

11-01-92 

Indef. 

ST93-1165  _ 

Roanoke  Gas  Co . 

11-24-92 

B 

:  5,048 

N 

F 

11-01-92 

Indef. 

ST93-1166  _ 

Baltimore  Gas  &  Electric 

11-24-92 

B 

4,097 

N 

F 

11-01-92 

Irxief. 

Co. 

Co. 

ST93-1167  _ 

Channel  Industries  Gas 

Natural  Gas  P/L  Co.  of 

11-24-92 

C 

75,000 

N 

1 

10-29-92 

Indef. 

Co. 

America. 

ST93-1168  _ 

VHdng  Gas  Xransmission 
Co. 

city  of  Peitutm . 

11-24-92 

B 

!  1,309 

N 

F 

11-01-92 

Indef. 

ST93-1169  _ 

Xennessee  Gas  Pipeline 
Co. 

Xanrtessee  Gas  Pipeline 

Erupn  Gas  Marketing  Inc 

11-24-92 

G-8 

703,297 

N 

1 

11-01-92 

Indef. 

ST93-1170  _ _ 

Consolidated  Edison  Co. 

11-24-92 

G-S 

31,212 

N 

F 

11-08-92 

Indef. 

Co. 

of  NY.  Inc. 

ST93-1171  _ 

Xennessee  Gas  Pipeline 
Co. 

!  Colorado  Interstate  Gas 
i  Co. 

Colorado  Interstate  Gas 

Rasmaik  Ltd  . 

11-24-92 

G-8 

75,000 

i  15,000 

N 

1  1 

10-29-92 

ST93-1172  _ _ 

Montana  Power  Co . 

11-24-92 

B 

N 

1 

11-01-92 

Indef. 

8X9^1173 _ 

ANR  Pipeline  Co . 

11-24-92 

11-24-92 

G 

;  35,000 

3,500 

N 

1 

11-01-92 

11-04-92 

10-31-93 

Indef. 

8X93-1174  ....... 

Co. 

Xexas  Eastern  Xrans- 

1  Energy  Consultants,  Inc 

G-8 

N 

1 

mission  Corp. 

8X93-1175  _ _ 

Xexas  Eastern  Xrarw- 

Equitrans,  Inc . . 

11-24-92 

G 

100,000 

N 

1 

11-01-92 

Indef. 

\  mission  Corp. 

8X93-1176  _ _ 

:  Panhandle  Eastern  Pipe 

Aluminum  Co.  of  Amer- 

11-24-92 

G-SX 

i  4,771 

N 

F 

11-01-92 

Indef. 

Line  Co. 

lea. 

t 

8X93-1177  _ 

Panhandle  Eastern  Pipe 

Central  Illinois  Light  Co  . 

11-24-92 

G-8X 

j  4,970 

N 

F 

11-01-92 

Indef. 

1  Line  Co. 

■ 

j 

1 

1 

8X93-1178  _ _ 

1  Panhandle  Eastern  Pipe 

j  Miami  Valley  Resources, 

11-24-92 

1  &-S 

4,629 

N 

F 

11-01-92 

Indef. 

t  Line  Co. 

1  Inc. 

1 

! 

1 

I 

1 
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Docket  No.* 

Transportei/sener 

Recipient 

ST93-1179  . 

Panhandle  Eastern  Pipe 
Line  Co. 

Citizens  Gas  and  Coke 
UtUily. 

ST93-1ieO  . 

Panhandle  Eastern  Pipe 
Line  Co. 

Missouri  Public  Service  . 

ST93-t18t  . 

Panhandle  Eastern  Pipe 
Line  Co. 

Interstate  Gas  Supply. 
Inc. 

S7 93-1182  . 

Panhandle  Eastern  Pipe 
Line  Co. 

Aluminum  Co.  of  Amer¬ 
ica. 

ST93-1t83 . . 

Trunkline  Gas  Co . 

Unigas  Energy,  Inc . 

ST93-1184  . 

TmnkHne  Gas  Co  . . 

Panhandle  Trading  Co ... 

ST93-1185  . 

ANR  PipeRne  Co . 

Wisconsin  Southern  Gas 
Co.,  Inc. 

ST93-1186  . 

ANR  PipeRne  Co  . . 

Wisconsin  Public  Service 
Corp. 

ST93-1187  . 

ANR  Pipeline  Co  . . 

Michi^n  Gas  Utilities  .... 

ST93-1188  . 

ANR  PipeRne  Co . 

Ermxi  Gas  Marketing . 

ST93-1189 

ANR  PipeRne  Co . 

Ohio  Valley  Gas  Corp  .... 

ST93-1190  . 

ANR  Pipeline  Co . 

Coast  Energy  Group,  Inc 

ST93-1191  . 

ANR  PipeRne  Co . 

Enron  Gas  Marketirig . 

ST93-1192  . 

ANR  Pipeline  Co  . . 

Triumph  Gas  Marketing 
Co. 

ST93-1193  . 

ANR  PipeRne  Co . 

City  of  New  Roston  „ 

ST93-1194  . 

ANR  PipeRrre  Co . 

Mi^gan  Consolidaled 
Gas  Co. 

ST93-1195  . 

ANR  PipeRne  Co . 

Enron  Gas  Marketing . 

ST93-1196  . 

Northern  Nalural  Gas  Co 

Wtsconsln  Gas  Co . 

ST93-1197  . 

8X93-1196  . 

Northern  Natural  Gas  Co 

Nodhem  HNnols  Gas  Co 

ST93-1199  . . 

Northern  Natural  Gas  Co 

Sioux  Center  Municipal 
Nat.  Gas  Ut. 

ST93-1200  . 

Northern  Natural  Gas  Co 

Northern  Illinois  Gas  Co 

ST93-1201  . 

Northern  Natural  Gas  Co 

Northern  Minnesota  UtUi- 
ties. 

ST93-1202 . 

Northern  Natural  Gas  Co 

Northwestern  Public 

Service  Co. 

ST93-1203  . 

Northern  Natural  Gas  Co 

Htrbkrg  Public  Utility 
Corrrmission. 

ST93-1204  . 

Northern  Natural  Gas  Co 

Superior  Water  Light  & 
Power  Co. 

ST93-1205  . 

Northern  Natural  Gas  Co 

Marian  Municipal  Utilities 

ST93-1206  . 

Northern  Natural  Gas  Co 

MInnegasco,  Oiv.  of 
Arkla,  Irx:. 

ST93-1207  . 

Northern  Natural  Gas  Co 

City  of  Preston . 

ST93-1208  . 

Northern  Natural  Gas  Co 

Muny  Natural  Gas . 

ST93-1209  . 

Northern  Natural  Gas  Co 

Madison  Gas  and  Elec¬ 
tric  Co. 

ST93-1210  . 

Northern  Natural  Gas  Co 

Wisconsin  Natural  Gas 
Ca 

ST93-1211  . 

Northern  Natural  Gas  Co 

St.  Croix  Valley  Nat.  Gas 
Co.,  Irrc. 

ST93-1212  . 

Northern  Natural  Gas  Co 

Western  Gas  Utilities . 

ST93-1213  . 

Northern  Natural  Gas  Co 

WIscorrsin  Gas  Co . 

ST93-1214  . 

Northern  Natural  Gas  Co 

Sheehan's  Natural  Gas 
Co. 

ST93-1215  . 

Northern  Natural  Gas  Co 

Owatonna  PubRc  Utilities 

ST93-1216  . 

Northern  Natural  Gas  Co 

City  of  Whittemore . 

ST93-1217 . 

Transcontinental  Gas  P/ 
L  Corp. 

City  of  Covington  . 

ST93-1218  . 

Nyotex  Gas  Transport  ... 

Columbia  Gas  Trans¬ 
mission  Corp. 

ST93-1219  . 

Nyotex  Gas  Transport  ... 

Columbia  Gas  Trans¬ 
mission  Corp. 

ST93-1220  . 

Columbia  Gas  Trans¬ 
mission  Corp. 

interstate  Gas  Supply, 
Inc. 

ST93-1221  . 

Columbia  Gas  Trans¬ 
mission  Corp. 

Dayton  Power  &  Lilght 
Co. 

ST93-1222  . 

Columbia  Gas  Trans¬ 
mission  Corp. 

Fellon-McCord  &  Associ¬ 
ates,  Inc. 

ST93-1223  . 

Columbia  Gas  Trans¬ 
mission  Corp. 

Ashland  Exploration,  Inc 

ST93-1224  . 

Columbia  Gas  Trans¬ 
mission  Corp. 

Stand  Energy  Corp . 

ST93-1225  . 

Columbia  Gas  Trans¬ 
mission  Corp. 

Interstate  Gas  Market- 
ing,  Inc. 

ST93-1226  . 

Columbia  Gas  Trans¬ 
mission  Corp. 

Dayton  Power  &  Light 
Co. 

ST93-1227 . 

Columbia  Gas  Trans¬ 
mission  Corp. 

Access  Energy  Corp . 

ST93-1;28 . 

Columbia  Gas  Trans- 

Mark  Resources  Corp .... 

mission  Corp. 

ST93-1;29  ..... 

Columbia  Gulf  Trans¬ 
mission  Co. 

AGtP  Petroleum  Co.,  Inc 
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ST93-1230  . 

Columbia  Gulf  Trans- 

Cortsolldated  Fuel  Coip  . 

11-24-92 

G-S 

N 

1 1-02-92 

Indef. 

mission  Co. 

ST93-1231  . 

Columbia  Gulf  Trans- 

Orxy  Gas  Marketing  L.P 

11-24-92 

G-S 

N 

11-01-92 

Indel. 

s 

mission  Co. 

ST93-1232  . 

Columbia  Gulf  Trans- 

Texaco  Gas  Marketing, 

1 1-24-92 

G-S 

N 

11-02-92 

Indef. 

mission  Co. 

Inc. 

ST93-1233  . 

Columbia  Gulf  Trans- 

Onry  Gas  Marketing  L.P 

11-24-92 

G-S 

70,000 

N 

10-31-92 

Indef. 

mission  Co. 

ST93-1234  . 

Questar  Pipeline  Co  . 

Celsius  Energy  Co . 

11-25-92 

G-S 

90,000 

N 

11-14-92 

Indef. 

ST93-1235  . 

ONG  Transmission  Co  .. 

Panhandle  Eastern  Pipe 

11-25-92 

C 

50,000 

N 

11-05-92 

Indef. 

Lirte  Co. 

ST<>3-11>3$ 

Transok,  Inc . 

Natural  Gas  P/L  Co.  of 

11-25-92 

C 

50,000 

N 

11-01-92 

Indef. 

America. 

ST93-1237  . 

Tennessee  Gas  Pipeline 
Co. 

Tennessee  Gas  Pipeline 

Colonial  Gas  Co  '. . 

11-25-92 

G-S 

7,504 

N 

11-01-92 

Indef. 

ST93-1238  . 

/Matenn  Energy  Market- 

11-25-92 

G-S 

5,000 

N 

11-01-92 

Indef. 

Co. 

ing  Co. 

ST93-1239  . 

Tennessee  Gas  Pipeline 
Co. 

Termessee  Gas  Pipeline 

Orchard  Gas  Corp . 

11-25-92 

G-S 

27,000 

N 

11-01-92 

Indef. 

ST9a-1240  . 

Coming  Natural  Gas 

11-25-92 

G-S 

5,956 

N 

11-01-92 

Indef. 

Co. 

Corp. 

ST93-1241  . 

Tennessee  Gas  Pipelirre 
Co. 

Tennessee  Gas  Pipeline 

Atlanta  Gas  Light  Co . 

11-25-92 

B 

18,979 

N 

11-01-92 

Indef, 

ST93-1242  . 

Iroquois  Gas  Trans.  Sys- 

11-25-92 

G 

N 

11-01-92 

Indef. 

Co. 

tem  L.P. 

ST93-1243  . 

Tennessee  Gas  Pipeline 
Co. 

Tennessee  Gas  Pipeline 

Oryx  Gas  Marketing  L.P 

11-25-92 

G-S 

N 

F 

11-02-92 

03-31-93 

ST93-t244  . 

Procter  &  Gamble  Paper 

11-25-92 

G-S 

4,444 

N 

F 

11-01-92 

Indef. 

Co. 

Products  Co. 

ST93-1245  . 

11-25-92 

c 

N 

1 

11_0i_92 

ST93-1246  . 

Co. 

Kem  River  Gas  Trans- 

A  A  Production,  Inc . 

1 1-25-92 

G-S 

N 

1 

11-01-92 

Indef. 

mission  Co. 

ST93-1247  . 

Viking  Gas  Transmission 

Northern  Minnesota  Utili- 

11-25-92 

B 

8,366 

N 

F 

11-01-92 

Indef. 

Co. 

ties. 

ST93-1248  . 

Viking  Gas  Transmission 
Co. 

Lone  Star  Gas  Co . 

11-25-92 

G-S 

504 

N 

F  ■ 

11-01-92 

ST93-1249  . 

El  Paso  Natural  Gas  Co 

11-25-92 

C 

N 

1 

11-01-92 

Indef. 

ST93-1250  . 

Lone  Star  Gas  Co . 

El  Paso  Natural  Gas  Co 

11-25-92 

C 

N 

1 

11-01-92 

Indef. 

ST93-1251  . 

WHIiston  Basin  Inter.  P/L 

Indland  Oil  &  Oil  Gas 

11-25-92 

G-S 

7,714 

A 

1 

11-16-92 

03-21-93 

Co. 

Corp. 

S19a-1252  . 

Williston  Basin  Inter.  P/L 

Coastal  Gas  Marketing 

11-25-92 

G-S 

117,725 

A 

1 

10-27-92 

06-18-94 

Co. 

Co. 

ST93-1253  . 

Transcontinental  Gas  P/ 

Tejas  Power  Corp . 

11-25-92 

G-S 

3,665,000 

N 

I 

05-08-91 

Indef. 

L  Corp. 

ST93-1254  . 

Transcontinental  Gas  P/ 

Consolidated  Edison  Co 

11-25-92 

B 

7,880,000 

N 

1  10-16-92 

Indef. 

L  Corp. 

ST93-1255  . 

Transcontinental  Gas  P/ 

Texaco  Gas  Marketing, 

11-25-92 

G-S 

6,175,000 

N 

1 

06-04-92 

Indef. 

L  Corp. 

Inc. 

ST93-1256  . 

Trartscontinental  Gas  P/ 

Piednxmt  Natural  Gas 

1 1-25-92 

B 

352,000 

N 

1 

10-26-92 

Indef. 

LCorp. 

Co.,  Inc. 

ST93-1257  . 

Transcontinental  Gas  P/ 

Aquila  Energy  Marketing 

11-25-92 

B 

1,050,000 

N 

1 

02-16-92 

Indef. 

LCorp. 

Co. 

ST93-1258  . 

Transcontinental  Gas  P/ 

Arco  Natural  Gas  Mar- 

11-25-92 

G-S 

8,859,000 

N 

1 

03-23-92 

Indef. 

L  Corp. 

keting,  Inc. 

ST93-1259  . 

Trartscontinental  Gas  P/ 

BP  Gas,  Inc . 

11-25-92 

G-S 

820,000 

N 

1 

08-08-91 

Indef. 

L  Corp. 

ST93-1260  . 

Transcontinental  Gas  P/ 

Polaris  Pipeline  Corp . 

11-25-92 

G-S 

1,750,000 

N 

1 

08-09-91 

Indef. 

L  Corp. 

ST93-1261  . 

Transcontinental  Gas  P/ 

NGC  Transportation,  Inc 

11-25-92 

G-S 

4,860,000 

N 

1 

09-24-92 

Indef. 

LCorp 

ST93-1262  . 

Transcontinental  Gas  P/ 

MG  Natural  Gas  Corp  .... 

11-25-92 

G-S 

900,000 

N 

1 

10-13-92 

Indef. 

L  Corp. 

ST93-1263  . 

Transcontinental  Gas  P/ 

Mobil  Natural  Gas,  Inc  ... 

1 1-25-92 

G-S 

15,255,213 

N 

1 

10-28-92 

Indef. 

L  Corp. 

ST93-1264  . 

11-25-92 

G-S 

N 

1 

08-10-90 

Indef. 

L  Corp. 

ST93-1265  . 

Transcontinental  Gas  P/ 

Heath  Petra  Resources, 

11-25-92 

G-S 

571,000 

N 

1 

07-01-91 

Indef. 

L  Corp. 

Inc. 

ST93-1266  . 

Transcontinental  Gas  P/ 

1 1-25-92 

G-S 

1,900,000 

N 

1 

09-04-92 

Indef. 

L  Corp. 

ST93-1267  . 

Transcontinental  Gas  P/ 

Eastex  Hydrocarbons, 

11-25-92 

G-S 

N 

1 

10-13-92 

Indef. 

L  Corp. 

Inc. 

ST93-1268  . 

Transcontinental  Gas  P/ 

Heath  Petra  Resources, 

11-25-92 

G-S 

N 

1 

10-29-91 

Indef. 

L  Corp. 

Inc. 

ST93-1269  . 

Transcontinental  Gas  P/ 

Texaco  Gas  Marketing, 

11-25-92 

G-S 

4,516,425 

N 

1 

06-30-92 

Indef. 

L  Corp. 

Inc. 

ST93-1270  . 

ANR  Pipeline  Co . 

Iowa  Electric  Light  and 

11-25-92 

G-S 

1,340 

N 

F 

11-01-92 

10-31-93 

Power  Co. 

ST93-1271  . 

ANR  Pipeline  Co . 

Public  Service  Electric  & 

11-25-92 

G-S 

12,850 

N 

F 

11-0--92 

Indef. 
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STGC  272  . j 

ANR  Pipeline  Co . 

Iowa  Southern  Utilities  I 
Co. 

Miami  Valley  Resources,  | 
Irx:. 

Anchor  Glass  Container 
Corp. 

11-25-92  1 

a-s  j 

8,462 

N 

F 

11-01-92 

10-31-93 

ST93-1273  . 

ANR  Pipeline  Co . 

11-25-92 

G-S  i 

84e| 

N 

F 

11-01-92  1 

10-31-93 

ST93-1274  . 

ANR  Pipeline  Co . 

11-25-92 

G-S  j 

3.518 

N 

F 

11-01-92! 

Irrdef. 

ST93-1275  . : 

Panhandle  Eastern  Pipe 
Une  Co. 

Northern  Illinois  Gas  Co 

11-25-92 

G-S  1 

I 

507 

N 

F 

11-01-92  j 

Indet. 

ST93-1276  . 

Panhandle  Eastern  Pipe 
Line  Co. 

Access  Energy  Corp . 

11-25-92 

G-S  j 

14,721 

N 

F 

11-01-92 

Indet. 

ST93-1277  . 

Panhandle  Eastern  Pipe 
Line  Co. 

Central  Illinois  Public 
Service  Co. 

11-25-92 

G-S  ^ 

9,940 

N 

F 

11-01-92 

Indel. 

ST93-1278  . { 

Panhandle  Eastern  Pipe 
Line  Co. 

Access  Energy  Corp . 

11-25-92 

G-S  i 

14,721 

N 

F 

11-01-92 

iirdel. 

ST93-1279  . 

Panhandle  Eastern  Pipe 
Line  Co. 

Columbia  Gas  of  Ohio, 
Inc. 

11-25-92  ! 

G-S  j 

15,000 

N 

F 

11-01-92 

indet. 

ST93-1280  . 

Northern  Natural  Gas  Co 

Rock  Rapids  Municipal 
Utilities. 

11-25-92 

G-S  1 

525 

N 

< 

F/l 

11-01-92 

mdet. 

ST93-1281  .  \ 

Northern  Natural  Gas  Co 

Remsen  Municipal  Utili¬ 
ties. 

Peninsular  Gas  Co . 

11-25-92 

G-S  ! 

280 

N 

F/l 

11-01-92 

Indef. 

ST93-1282  . 

Northern  Natural  Gas  Co 

11-25-92 

G-S  i 

I  ^ 

N 

F/l 

11-01-92 

Indet. 

ST93-1283  . 

Northern  Natural  Gas  Co 

Guthrie  Center  Municipal 
Utilities. 

11-25-92 

G-S  1 

j  420 

N 

F/l 

11-01-92 

Indet. 

ST93-1284  . \ 

Northern  Natural  Gas  Co 

Emmetsburg  Municipal 
Utilities. 

11-25-92 

G-S 

i  700 

J 

F/1 

11-01-92 

Indef. 

ST93-1285  . 

Northern  Natural  Gas  Co 

Cascade  Municipal  Utill- 
.tles. 

Woodbine  Municipal  Gas 
System. 

11-25-92 

G-S 

1  120 

F/l 

11-01-92 

Indet. 

ST93-1286  . 

Northern  Natural  Gas  Co 

11-25-92 

G-S 

^  90 

\ 

N 

F/l 

11-01-92 

Indet. 

ST9S-1287  . 

Northern  Natural  Gas  Co 

Midwest  Gas,  Midwest 
Power  Systems. 

11-25-92 

B 

[  141,600 

i" 

;  F/l 

11-01-92 

Indef. 

ST93-1288  . 

Northern  Natural  Gas  Co 

Wisconsin  Power  and 
Light  Co. 

11-25-92 

G-S 

1  13.665 

N 

F/l 

11-01-92 

Indef. 

ST93-1289  . 

Northern  Natural  Gas  Co 

Northwest  Natural  Gas 
Co. 

Gasco,  Inc . 

11-25-92 

B 

i  " 

N 

F/l 

11-01-92 

kKlet. 

ST93-1290  . 

11-25-92 

G-S 

i  50,000 

j  3.410 

N 

F/l 

07-02-92 

Indet 

ST93-1291  . 

Northern  Natural  Gas  Co 

Great  Plains  Natural  Gas 
Co. 

City  of  West  Bend . 

11-25-92 

G-S 

N 

F/l 

11-01-92 

Indet. 

ST93-1292  . 

Northern  Natural  Gas  Co 

11-25-92 

G-S 

i  ^50 

N 

F/l 

11-01-92 

Indet. 

ST93-1293  . 

Northern  Natural  Gas  Co 

Wisconsin  Southern  Gas 
Co.,  Inc. 

11-25-92 

G-S 

■  1,500 

N 

F/l 

11-01-92 

Indet. 

ST93-1294  . 

Northern  Natural  Gas  Co 

Peninsular  Gas  Co  . 

11-25-92 

G-S 

t  315 

N 

F/l 

11-01-92 

Indef. 

ST93-1295  . 

Northern  Border  Pipeline 
Co. 

Western  Gas  Marketing, 
Inc. 

11-25-92 

G-S 

50,000 

t 

A 

1 

F/l 

11-01-92 

01-31-94 

ST93-1296 

11-25-92 

G-S 

>  50,000 

i  25,000 

s 

Y 

1 

11-01-92 

Indef. 

ST93-1297  . 

Northern  Border  P/L  Co  . 

Iowa  Electric  Light  & 
Power  Co. 

11-25-92 

i  ^ 

N 

1 

11-01-92 

10-31-94 

ST93-1298  . 

Columbia  Gas  Trans¬ 
mission  Corp. 

Columbia  Gas  of  Ohio, 
Inc. 

11-25-92 

G-S 

1  1.525 

Y 

F 

11-09-92 

03-31-93 

ST93-1299  . 

Columbia  Gas  Trans¬ 
mission  Corp. 

Access  Energy  Corp . 

11-25-92 

G-S 

1  686 

Y 

F 

11-11-92 

03-31-93 

ST93-1300  . 

Columbia  Gas  Trans¬ 
mission  Corp. 

Access  Energy  Corp . 

11-25-92 

G-S 

1  1,755 

t 

Y 

F 

11-11-92 

03-31-93 

ST93-1301  . 

Columbia  Gas  Trans¬ 
mission  Corp. 

Access  Marketing  Senr- 
ices,  Inc. 

11-25-92 

G-S 

t  1.082 

E 

N 

F 

11-01-92 

Indef. 

ST93-1302  ....... 

5  CNG  Transmission  Corp 

New  Jersey  Natural  Gas 
Co. 

New  Jersey  Natural  Gas 
Co. 

1  Public  Service  Electric  & 

1  Gas. 

11-25-92 

G-S 

1  20,000 

N 

' 

11-01-92 

Indet. 

ST93-1303  . 

CNG  Transmission  Corp 

11-25-92 

G-S 

i 

!  4749 

N 

1 

11-01-92 

iTKlef. 

ST93-1304  . 

CNG  Transmission  Corp 

11-25-92 

G-S 

1  6,150 

i 

N 

1 

11-01-92 

Indet. 

ST93-1305  . 

CNG  Transmission  Corp 

AGP  Direct  Gas  Sales, 
j  Inc. 

Morgantown  Energy 

Technology. 

11-25-92 

G-S 

t  10,000 

1 

11-01-92 

Indet. 

ST93-1306  . 

CNG  Transmission  Corp 

11-25-92 

G-S 

1  1,000 

1 

N 

1 

11-01-92 

Indet. 

ST93-1307  . 

CNG  Transmission  Corp 

[  Texas  Ohio  Gas,  Inc . 

11-25-92 

G-S 

5,000 

N 

1 

11-01-92 

Indef. 

ST93-1308  . 

CNG  Transmission  Corp 
CNG  Transmission  Corp 

11-25-92 

G-S 

1  100,000 

1  200 

N 

1 

11-01-92 

Indef. 

ST93-1309  . 

Stand  Energy  Corp . 

11-25-92 

G-S 

N 

1 

11-01-92 

Indet. 

ST93-1310  . 

CNG  Transmission  Corp 

Rochester  Gas  and 
Elect.  Corp. 

11-25-92 

G-S 

i  100,000 

N 

1 

11-01-92 

1  Indet. 

ST93-1311  . 

CNG  Transmission  Corp 

Access  Energy  Corp . 

11-25-92 

G-S 

u  100,000 

N 

1 

11-01-92 

Indef. 

ST93-1312  .... 

1  11-25-92 

B 

1  475 

N 

1 

01-01-93 

06-30-94 

ST93-1313  . 

Natural  Gas  P/L  Co.  of 
America. 

Industrial  Energy  App., 
Inc. 

11-25-92 

G-S 

|j  2,386 

{ 

N 

F 

11-01-92 

10-31-97 

ST93-1314  . 

i  Natural  Gas  P/L  Co.  of 
America. 

Midcon  Marketing  Corp  . 

11-25-92 

G-S 

1  25,000 

A 

F 

11-01-92 

10-31-93 

ST93-1315  . 

Natural  Gas  P/L  Co.  of 
America. 

Mkfcon  Marketing  Corp  . 

11-25-92 

G-S 

1  5,000 

A 

F 

11-01-92 

02-28-93 

ST93-1316  . 

Natural  Gas  P/L  Co.  of 
America. 

Minnegasco . 

11-25-92 

B 

1  25,500 

N 

F  . 

11-01-92 

03-31-93 

ST93-1317  . 

Natural  Gas  P/L  Co.  of 
America. 

Minnesota  Mining  and 
1  Manufact.  Co. 

11-25-92 

G-S 

i  ^-500 

N 

F 

11-01-92 

10-31-93 
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ST93-1324  .. 
ST93-1325  ... 


Trenspoftei/seller 


Natural  Gas  PA.  Co.  o( 
America. 

Natural  Gas  PA.  Co.  ol 
America. 

Natural  Gas  PA.  Co.  ol 
America. 

Ozartt  Gas  Trartsmission 
System. 

Ozark  Gas  Transmission 
System. 

OelN  Gas  Pipeline  Corp 

OeN  Gas  Pipeline  Corp 
Delhi  Gas  Pi^line  Corp 


ST»-1326 
ST93-1327  - 
ST93-1328  ._ 
ST93-1329  .. 
ST»-1330  .. 
ST93-1331  ._ 


DeMGas 
DeM  Gas 
DeINGas 
OeM  Gas 
Delhi  Gas 
DeMGas 


Pipeline  Corp 
Pipeline  Corp 
Pipeline  Corp 
Pipeline  Corp 
Pipeline  Corp 
Pipeline  Corp 


Columbia  Gull  Trans¬ 
mission  Co. 

VHdng  Gas  Transmission 
Co. 

Channel  Industries  Gas 
Co. 

Channel  Industries  Gas 
Co. 

VHdng  Gas  Transmission 
Co. 

VHdng  Gas  Transmission 
Co. 

VHdng  Gas  Transmission 
Co. 

VHdng  Gas  Transmission 
Co. 

VHdng  Gas  Transmission 
Co. 

VHdng  Gas  Transmission 
Co. 

Iroquois  Gas  Trans.  Sys¬ 
tem.  LP, 

Iroquois  Gas  Trans.  Sys¬ 
tem.  LP. 

Iroquois  Gas  Trans.  Sys¬ 
tem,  LP. 

Iroquois  Gas  Trans.  Sys¬ 
tem,  LP. 

Tennessee  Gas  Pipeline 
Co. 

Tennessee  Gas  Pipeline 
Co. 

Tennessee  Gas  Pipeline 
Co. 

Tenrtessee  Gas  Pipeline 
Co. 

Tertnessee  Gas  Pipeline 
Co. 

Tennessee  Gas  Pipeline 
Co. 

Tennessee  Gas  Pipeline 
Co. 

Transcontinental  Gas  P/ 
L  Corp. 

Transcontinental  Gas  P/ 
LCorp. 

Transcontinental  Gas  P/ 
LCorp. 

Transcontinental  Gas  P/ 
LCorp. 

Transcontinental  Gas  P/ 
L  Corp. 

Transcontkrental  Gas  P/ 
LCorp. 

Transcontinental  Gas  P/ 
LCorp. 

Transcontinental  Gas  P/ 
LCorp. 


AquHa  Energy  Marketing 
Co^. 

American  Central  Gas 
Cos.,  Inc. 

Wisconsin  Natural  Gas 
Co. 

Centran  Corp . . . 

Bridgegas  U.S.A.,  Inc  .... 

Natural  Gas  PA.  Co.  of 
America. 

ANR  Pipeline  Co . 

Northern  Natural  Gas 
Co.,  Inc. 

Arida  Energy  Resources 
Northern  Natural  Gas  Co 
PhHUps  Gas  Pipeline  Co 
United  Gas  Pipe  Line  Co 
Arida  Energy  Resources 
Natural  Gas  PA.  Co.  of 
America. 

Texas  Eastern  Trans¬ 
mission  Co. 

Aquila  Energy  Marketing 
Corp. 

Great  Plains  Natural  Gas 
Co. 

THC  Pipeline  Co . 

Anadarko  Trading  Co  .... 


ANR  Pipeline  Co . 

Northern  States  Power 
Co. 

Wisconsin  Gas  Co . 

CHy  of  Perham . 


Peoples  Natural  Gas  Co 

Brooklyn  Irrterstate  Natu¬ 
ral  Gas. 

Niagara  Mohawk  Power 

C<^. 

Kamine/Besicorp 
Carthage  LP. 

Connecticut  Natural  Gas 
Corp. 

Pawtucket  Power  Assoc 

Entrade  Corp . 

Commonwealth  Gas  Co 

North  Penn  Gas  Co . 

Cincinnati  Gas  and  Elec¬ 
tric  Co. 

Granite  State  Gas 
Trans.,  Inc. 

Essex  County  Gas  Co  ... 

City  of  Shetoy . . . 

Municipal  Gas  Authority 
of  GA. 

Southwestern  Virginia 
Gas  Co. 

Alabama  Gas  Cotpora- 
tior>-Cianton. 

Alabama  Gas  Corpora- 
tion-Thomaston. 

Hadson  Gas  Systems, 
Inc. 

TEJAS  Power  Corp  . 

NGC  Transportation,  Inc 
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Docket  No.* 

Transporter/seMer  _ 

Recipient 

Date  filed 

Part  284 
subpah 

EsL  max. 
daily 

quantity** 

Atf.  Y/A/ 
N*v 

Rate 

sch. 

Dale  com¬ 
menced 

Prelected 
termination 
date  ' 

ST93-1362  . 

Transcontinental  Gas  P/ 

L  Corp. 

NGC  Transportation,  Inc 

11-30-92 

B 

3,040,000 

N 

1 

04-^92 

Indef. 

ST93-1363  . 

Transcontinental  Gas  PI 

L  Corp. 

Union  Gas  Co . 

11-30-92 

B 

3,000 

A 

F 

08-01-91 

Indel. 

ST93-1364  . 

Gull  Energy  Pipeline  Co 
Northwest  Pipeline  Corp 

11-30-92 

c 

10,000 

242,922 

N 

I 

11-01-92 

11-01-92 

iTKfef. 

Indef. 

ST93-1365  . 

Northwest  Natural  Gas 
Co. 

Cascade  Natural  Gas 
Corp. 

11-30-92 

G-S 

N 

F 

ST93-1366  . 

Northwest  Pipeline  Corp 

11-30-92 

G-S 

179,068 

N 

F 

11-01-92 

Indel. 

ST93-1367  . 

Northwest  Pipeline  Corp 

Utah  Gas  Senrice  Co . 

11-30-92 

G-S 

-  6,433 

N 

F 

11-01-92 

Indel. 

ST93-1368  . 

Northwest  Pipeline  Corp 

Union  Pacific  Fuels,  Inc  . 

11-30-92 

G-S 

20,000 

N 

F 

11-01-92 

Indel. 

ST93-1369  . 

Northwest  Pipeline  Corp 

IGI  Resources,  Inc . 

11-30-92 

G-S 

113,024 

N 

F 

11-01-92 

Indel. 

ST93-1370  . 

Northwest  Pipeline  Corp 

Washington  Natural  Gas 
Co. 

Washington  Water 

Power  Co. 

11-30-92 

G-S 

230,797 

N 

F 

11-01-92 

Indef. 

ST93-1371  . 

Northwest  Pipeline  Corp 

11-30-92 

G-S 

148,532 

N 

F 

11-01-92 

Indel. 

ST93-1372  . 

Northwest  Pipeline  Corp 

City  of  Ellensburg  . 

11-30-92 

G-S 

6,000 

N 

F 

11-01-92 

Indel. 

ST93-1373  . 

Northwest  Pipeline  Corp 

Wyoming  Industrial  Gas 
Co. 

City  of  Enumclaw . 

11-30-92 

G-S 

2,750 

N 

F 

11-01-92 

Indel. 

ST93-1374  . 

Northwest  Pipeline  Corp 
Mississippi  River  Trans. 
Corp. 

11-30-92 

G-S 

2,572 

100,000 

N 

F  ' 

11-01-92 

IfKiel. 

ST93-1375  . 

TEJAS  Hydorcartxins  Co 

11-30-92 

G-S 

N 

1 

02-27-92 

Indef. 

ST93-1376  . 

Colorado  Interstate  Gas 
Co. 

Colorado  Interstate  Gas 
Co. 

Colorado  Interstate  Gas 
Co. 

Colorado  Interstate  Gas 
Co. 

Montana  Power  Co . 

11-30-92 

B 

15,000 

N 

1 

11-01-92 

Indel. 

ST93-1377  . 

City  of  Colorado  Springs 

11-30-92 

B 

33,340 

N 

1 

11-01-92 

09-30-96 

ST93-1378  . 

Montana  Power  Co . 

11-30-92 

B 

10,000 

N 

1 

11-01-92 

Indef.  * 

ST93-1379  . 

Coastal  Gas  Marketing 
Co. 

11-30-92 

B 

10,000 

A 

1 

11-09-92 

Indel. 

ST93-1380  . 

Colorado  Interstate  Gas 
Co. 

Black  Marlin  Pipeline  Co 

Grand  Valley  Gas  Co  .... 

11-30-92 

G-S 

10,000 

N 

1 

11-01-92 

Indef. 

ST93-13ai  . 

Houston  Pipe  Line  Co. ... 

11-30-92 

B 

10,000 

A 

1 

10-29-92 

Indef. 

ST93-1382  . 

Northern  Natural  Gas  Co 

Midwest  Gas . . . 

11-30-92 

G-S 

950 

N 

F/l 

11-01-92 

10-31-95 

ST93-1383  . 

Northern  Natural  Gas  Co 

Rotfe  Municipal  Gas  . 

11-30-92 

G-S 

72 

N 

F/l 

11-01-92 

Indef. 

ST93-1384  . . 

Northern  Natural  Gas  Co 

Iowa  Electric  Light  & 
Power  Co. 

11-30-92 

B 

20,00 

N 

F/l 

11-01-92 

IrKfel. 

ST93-1385  . . 

11-30-92 

G-S 

3,000 

3,000 

86,512 

203 

N 

F/l 

11-01-92 

ST93-1386  . 

11-30-92 

G-S 

N 

F/l 

11-01-92 

ST93-1387  . 

Northern  Natural  Gas  Co 

ANR  Pipeline  Co . 

11-30-92 

G-S 

N 

F/l 

i1_0i-92 

Indel. 

ST93-1388  . 

Northern  Natural  Gas  Co 

Westbrook  Municipal 

Light  &  Power. 

11-30-92 

B 

N 

F/l 

11-01-92 

Indel. 

SI  93-1389  . 

Northern  Natural  Gas  Co 

Nebraska  Kpublic  Gas 
Agency. 

11-30-92 

G-S 

124 

N 

F/l 

11-01-92 

Indef. 

'Notice  of  transactions  does  not  constitute  a  determination  that  filings  comply  with  commission  regulations  in  accordance  with  order  No.  436  (final  rule  and  notice  requesting  supplemental 
crmments.  60  FR  42,373.  1(V10/85). 

"Estimated  maximum  dally  volumes  irtcludes  volumes  reported  by  the  filing  cornpany  In  MMBTU,  MCF  and  DT. 

'“Affiliation  of  reporting  company  to  entities  involved  in  the  transaction.  A  ,  Indicates  alllllallon,  an  "A"  Indicatss  marfieting  affiliation,  and  a  "N"  indicates  no  affiliation. 


[FR  Doc.  93-1238  Filed  1-19-93;  8:45  am) 
BILUNG  CODE  6717-01-M 


(Docket  No.  RP92-1 65-0091 

Trunkline  Gas  Co.;  Proposed  Changes 
in  FERC  Gas  Tariff 

January  13, 1993. 

Talce  notice  that  Trunlcline  Gas 
Company  (Trunkline)  on  January  8, 
1992  tendered  for  filing  the  following 
tariff  sheet  to  is  FERC  Gas  Tariff, 
Original  Volume  No.  1: 

Fifteenth  Revised  Sheet  No.  21-F 

Trunkline  proposes  that  this  tariff 
sheet  become  effective  November  1, 
1992. 

Trunkline  states  that  this  tariff  sheet 
was  inadvertently  omitted  from 
Trunkline’s  tariff  filing  on  October  1, 
1992  in  the  above-referenced 
proceeding. 


Trunkline  states  that  copies  of  this 
filing  are  being  mailed  to  Trunkline’s 
jurisdictional  customers,  interested  state 
commissions  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  OC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure,  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  January  21, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 


on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-1236  Filed  1-19-93;  8:45  ami 
BILUNG  CODE  6717-4)1-M 


[Docket  No.  TQ93-2-31-001] 

Arkla  Energy  Resources;  Filing  of 
Revised  Tariff  Sheets  in  Compliance 
With  Commission  Order 

January  13, 1993. 

Take  notice  that  on  January  7, 1993, 
Arkla  Energy  Resources  (AER),  a 
division  of  Arkla,  Inc.,  tendered  for 
filing  six  copies  of  the  following  revised 
tariff  sheets  to  become  effective  January 
1, 1993: 

Rate  Schedule  No.  G-2 
Second  Revised  Volume  No.  1 
First  Revised  Substitute  Fifteenth  Revised 
Sheet  No.  11 
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Bate  Schedule  No.  CD 

Second  Revised  Volume  No.  1 

First  Revised  Substitute  Fifteenth  Revised 

Sheet  No.  16 

AER  states  that  the  above  tariff  sheets 
are  being  filed  in  compliance  with  the 
Commission’s  order  dated  December  23. 
1992  in  AER’s  quarterly  PGA  effective 
January  1, 1993,  to  reflect  revised 
pagination  and  corrections  to  the 
current  adjustments  for  the  overrun/ 
deficiency  rates.  AER  also  states  that  the 
tarifi  sheets  contain  no  change  in  total 
rates. 

AER  states  that  copies  of  the  filing  is 
being  mailed  to  the  customers  served 
under  AER’s  jiuisdictional  Rate 
Schedules  and  other  interested  parties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
•  Rules  of  Practice  and  Procedures,  18 
CFR  385.211.  All  such  protests  should 
be  filed  on  or  before  January  21, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc  93-1237  Filed  1-19-93;  8:45  ami 
BILLING  CODE  CTIT-OI-M 


[Docket  No.  ER9»-286-0001 

Consumers  Power  Co.;  Filing 

January  13, 1993. 

Take  notice  that  on  December  18, 
1993,  Consumers  Power  Company 
(Consumers)  tendered  for  filing  a  Notice 
of  Termination  of  Consumers’  FERC 
Electric  Rate  Schedule  No.  60. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
Jaituaiy  22, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-1241  Filed  1-19-93;  8:45  am) 
BILLING  CODE  t717-01-M 


[Docket  No.  ER93-114-000] 

Montana  Power  Co.;  Filing 

January  13, 1993. 

Take  notice  that  on  December  11. 

1993,  the  Montana  Power  Company 
(Montana)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.13  em 
Amendment  No.  1  to  its  original  filing 
of  a  Transmission  Agreement  executed 
by  the  United  States  of  America, 
department  of  Energy  acting  by  and 
through  the  Bonneville  Power 
Administration  and  Montana  Intertie 
Users  (Colstrip  Project).  This 
Amendment  No.  1  provides  additional 
information  requested  by  Commission 
staff. 

Copies  of  the  filing  were  ser\’ed  upon 
the  Bonneville  Power  Administration, 
PacifiCorp,  Portland  General  Electric 
Company,  Puget  Sound  Power  &  Light 
Company  and  The  Washington  Water 
Power  Company. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
January  22, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secrefoiy. 

[FR  Doc.  93-1242  Filed  1-19-93;  8:45  am] 
BILUNG  CODE  4717-01-11 


[Docket  No.  ER93-293-000] 

Northern  State*  Power  Company 
(Minnesota);  Filing 

Janauary  13, 1993. 

Take  notice  that  on  December  23, 
1992,  Northern  States  Power  Company 
(Minnesota)  (NSP)  tendered  for  filing  a 
Facilities  Agreement  Between  NSP  and 


the  Water,  Light  and  Power  Commission 
of  the  City  of  East  Grand  Forks, 
Minnesota  (City).  NSP  Rate  Schedule 
FERC  No.  387.  The  Facilities  Agreement 
will  replace  the  transmission  service 
portion  of  the  Resale  Agreement,  and 
sets  forth  the  terms  and  conditions  and 
rates  for  service  to  the  City  for  the 
period  January  1, 1993  to  December  31, 
2012. 

NSP  requests  that  the  Facilities 
Agreement  be  accepted  for  filing 
effective  January  1, 1993,  and  requests 
waiver  of  the  Commission’s  notice 
requirements  in  order  for  the  Agreement 
to  be  accepted  for  filing  on  the  date 
requested. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
January  26, 1993.  Protests  will  be 
considered  by  the  Commission  in 
deterrhining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-1243  Filed  1-19-93;  8:45  am] 
BILLING  CODE  f717-«1-M 


[Docket  No.  TQ93-4-1 7-000] 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

January  13, 1993. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  January  8, 1993,  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Fifth  Revised  Volume  No.  1,  six  copies 
of  the  tariff  sheets  listed  on  Appendix 
A  to  the  filing. 

The  proposed  effective  date  of  these 
revised  tariff  sheets  is  January  8, 1993. 

Texas  Eastern  states  that  these  tariff 
sheets  are  being  filed  pursuant  to 
section  23,  Purchased  Gas  Cost 
Adjustment  contained  in  the  General 
Terms  and  Conditions  of  Texas 
Eastern’s  FERC  Gas  Tariff  and  pursuant 
to  Order  No.  483  issued  November  10, 
1987  in  Docket  No.  RM86-14.  As 
contemplated  in  Docket  No.  RM86-14 
and  Order  No.  483,  this  filing 
constitutes  an  out-of-cycle  PGA  rate 
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increase.  Texas  Eastern  states  that  in 
compliance  with  §  154.308(b)(2)  of  the 
Commission’s  Regulations,  a  report 
containing  detailed  computations  for 
the  derivation  of  the  current  adjustment 
to  be  applied  to  Texas  Eastern’s  effective 
rates  is  enclosed  in  the  format  as 
prescribed  by  FERC  Form  No.  542-PGA 
(Revised)  and  FERC’s  “Notice  of  Criteria 
for  Accepting  Electronic  PGA  Filings,’’ 
dated  April  12, 1991. 

Texas  Eastern  states  that  the  change 
proposed  in  this  out-of-cycle  PGA  filing 
is  a  commodity  sales  rate  increase  from 
Texas  Eastern’s  November  1, 1992, 
quarterly  PGA,  which  was  filed  on 
October  1, 1992,  in  Docket  No.  T093- 
2-17,  of  $2.0505/dth.  The  propos^ 
sales  rate  increase  is  based  upon  the 
change  in  Texas  Eastern's  projected  imit 
cost  of  purchased  gas  for  the  twenty- 
four  day  period  beginning  January  8, 
1993,  and  ending  January  31, 1993,  and 
is  necessitated  by  the  “after-market’’ 
phenomenon  discussed  in  Texas 
Eastern’s  December  31, 1992,  flex  filing 
in  Docket  No.  TF93-2-17  (the  December 
31  filing).  In  particular,  Texas  Eastern 
noted  in  its  December  31  filing  that  it 
had  in  the  past  experienced  sales  losses 
to  third  parties,  due  to  Texas  Eastern’s 
status  as  a  regulated  merchant  that  is 
required  by  the  Commission’s  PGA 
regulations  to  file  its  rates,  and  that  the 
December  31  filing  might  be  effective  for 
a  very  short  period  of  time.  The 
December  31  flex  filing  was  submitted 
in  order  to  reflect  more  closely  Texas 
Eastern’s  actual  cost  of  purchased  gas  in 
accordance  with  the  policies  announced 
by  the  Commission  in  Order  Nos.  483 
and  483-A,  and  numerous  PGA 
decisions  since  issuance  of  such  orders. 
However,  “after-market”  spot  gas  prices 
indeed  vmdercut  Texas  Eastern’s  filed 
PGA  rate  and  caused  Texas  Eastern  to 
lose  sales  to  third  parties.  Texas 
Eastern’s  average  daily  sales  level  to 
date  for  January  1993  is  approximately 
90  Mdth/d.  The  deterioration  of  Texas 
Eastern’s  sales  increased  the  proportion 
of  “must-take”  gas  as  a  percentage  of 
total  purchases.  Since  Texas  Eastern’s 
“must  take”  gas  is,  generally,  higher 
priced,  Texas  Eastern’s  WACOG  has 
increased  as  a  result. 

Texas  Eastern  states  that  the 
continued  deterioration  of  Texas 
Eastern’s  sales  also  highlights  the  need 
for  Texas  Eastern’s  contract  assignment 
program,  described  more  fully  in  Texas 
Eastern’s  annual  PGA  filing  made  in 
Docket  No.  TA93-1-17  on  December  2, 
1992,  as  a  cost  mitigation  measure.  As 
stated  in  the  December  2  filing,  Texas 
Eastern’s  contract  assignment  program 
is  a  means  of  mitigating  somewhat  the 
unpredictable  and  significant  daily  and 
monthly  swings  between  sales  and 


transportation  that  are  primarily  due  to 
lower-priced  spot  gas  available  to  the 
market.  Texas  Eastern  believes  that  its 
contract  assignment  program  is  the  most 
effective  means  of  minimizing  Texas 
Eastern’s  take-or-pay  buydown  costs 
associated  with  the  assigned  contracts. 
As  stated  in  the  December  2  filing, 
contract  assignment  costs  will  be 
recovered  by  Texas  Eastern  pursuant  to 
mechanisms  consistent  with  Order  No. 
636. 

Texas  Eastern  states  that  copies  of  its 
filing  have  been  served  on  all 
Authorized  Purchasers  of  Natural  Gas 
from  Texas  Eastern  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission’s  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  21, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  a  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  93-1235  Filed  1-19-93;  8:45  am) 
BILUNG  CODE  0717-01-11 


United  Gas  Pipe  Line  Co.,  Request 
Under  Bianket  Authorization 

[Docket  No.  CP93-1 50-000] 

January  11, 1993. 

Take  notice  that  on  January  7, 1993, 
United  Gas  Pipe  Line  Company 
(United),  P.  O.  Box  1478,  Houston, 

Texas  77251-1478,  filed  in  Docket  No. 
CP93-1 50-000  a  request  pursuant  to 
§§157.205  and  157.211(a)(2)  of  the 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  install  a  meter 
station  and  communication  equipment 
to  enable  United  to  transport  natural  gas 
to  serve  United  Gas  Services  Company 
(UGS),  under  United’s  blanket 
certificate  issued  in  Docket  No.  CP82- 
430-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  under  United’s  FTS 
Rate  Schedule,  all  as  more  fully  set  forth 
in  the  request  on  file  with  the 
Commission  and  open  for  public 
inspection. 

United  states  that  it  is  authorized  to 
provide  natural  gas  transportation 


service  to  UGS  under  a  transportation 
agreement  dated  December  19, 1990. 
United  further  states  that  the  service 
provided  to  UGS  would  be  interruptible 
and  would  therefore  have  no  impact  on 
United’s  curtailment  plan. 

United  further  states  it  will  revise, 
construct  and  operate  the  proposed 
facilities  in  compliance  with  18  CFR, 
part  157,  subpart  F,  and  that  the 
proposed  activities  will  not  affect 
United’s  ability  to  serve  its  other 
existing  customers. 

Any  person  or  the  Commission’s  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-1239  Filed  1-19-93;  8:45  am) 
BILLING  CODE  0717-01-M 


Office  of  Energy  Research 

High  Energy  Physics  Advisory  Panel; 
Renewal 

Pursuant  to  section  14(a)(12)(A)  of  the 
Federal  Advisory  Committee  Act  and  in 
accordance  with  title  41  of  the  Code  of 
Federal  Regulations,  §  101-6.1015,  and 
following  consultation  with  the 
Committee  Management  Secretariat. 
General  Services  Administration,  notice 
is  hereby  given  that  the  High  Energy 
Physics  Advisory  Panel  (HEPAP)  has 
been  renewed  for  a  2-year  period 
beginning  in  January  1993.  The  Panel 
will  continue  to  provide  advice  to  the 
Secretary  of  Energy,  through  the 
Director,  Office  of  Energy  Research,  on 
long-range  planning  and  priorities  in  the 
national  high  energy  physics  program, 
including  Superconducting  Super 
Collider  activities. 

The  renewal  of  the  HEPAP  has  been 
determined  essential  to  the  conduct  of 
the  Department’s  business  and  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  upon  the 
Department  of  Energy  by  law.  The  Panel 
will  continue  to  operate  in  accordance 
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with  the  provisions  of  the  Federal 
Advisory  Committee  Act,  the 
Department  of  Energy  Organization  Act 
(Pub.  L.  95-91),  and  rules  and 
regulations  issued  in  implementation  of 
those  Acts. 

Further  information  regarding  this 
Panel  may  be  obtained  horn  Rachel 
Murphy  at  (202)  586-3279. 

Issued  in  Washington,  DC  on  January  14, 
1993. 

Marcia  L.  Morris, 

Deputy  Advisory  Committee,  Management 
Officer. 

IFR  Doc.  93-1327  Filed  1-19-93;  8:45  am) 
BILUNG  CODE  e«5(MI1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-455^-6] 

Open  Meeting  of  the  Environmental 
Financial  Advisory  Board  (EFAB)  on 
February  9, 1992 

The  Environmental  Protection 
Agency’s  (EPA)  Environmental 
Financial  Advisory  Board  (EFAB)  will 
hold  an  open  meeting  of  the  full  Board 
on  Tuesday,  February  9, 1992  from  9 
a.m.  to  4  p.m.  the  Meeting  will  be  held 
at  the  Radisson  Park  Terrace  Hotel 
located  at  1515  Rhode  Island  Avenue 
NW.,  Washington,  DC. 

EFAB  is  chartered  with  providing 
authoritative  analysis  and  advice  to  the 
EPA  Administrator  on  environmental 
finance.  This  meeting  will  address 
important  financing  issues  related  to 
ensuring  environmental  progress  and 
economic  revitalization.  The  Board’s 
committees  will  proceed  with  work 
examining:  Ways  to  finance 
environmental  facilities  in  communities 
on  the  U.S./Mexican  border; 
development  and  implementation  of 
imiversity-based  Environmental  Finance 
Centers:  and  methods  for  integrating 
risk  and  finance  considerations  to 
improve  environmental  decision¬ 
making. 

The  meeting  will  be  open  to  the 
public,  but  seating  is  limited.  For 
further  information,  please  contact 
Joanne  Lynch,  U.S.  EPA  on  (202)  260- 
1459. 

Dated:  January  12, 1993. 

John  ).  Sandy, 

Director,  Resource  Management  Division. 

IFR  Doc.  93-1334  Filed  1-19-93;  0:45  amj 
BILUNG  CODE  (SaO-SD-M 


[OPP-00347;  FRL-418&-8] 

State  FIFRA  Issues  Research  and 
Evaluation  Group  fSFIREG)  Working 
Committee  on  Ground  Water 
Protection  and  Pesticide  Disposal; 

Open  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  The  State  FIFRA  Issues 
Research  and  Evaluation  Group 
(SFIREG)  Working  Committee  on 
Ground  Water  Protection  and  Pesticide 
Disposal  will  hold  a  2-day  meeting, 
beginning  on  January  28, 1993,  and 
ending  on  January  29, 1993.  This  notice 
announces  the  location  and  times  for 
the  meeting  and  sets  forth  tentative 
agenda  topics. 

DATES:  The  SFIREG  Working  Committee 
on  Ground  Water  Protection  and 
Pesticide  Disposal  will  meet  on 
Thursday,  January  28, 1993  fi'om  8:30 
a.m.  to  5  p.m.  and  on  Friday,  January 
29, 1993  beginning  at  8:30  a.m.  and 
adjourning  at  approximately  noon. 
ADDRESSES:  The  meeting  will  be  held  at: 
DoubleTree  Hotel  National  Airport  - 
Crystal  City,  300  Army-Navy  Drive, 
Arlington,  Virginia,  (703)  892-4100. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
Mail:  Shirley  M.  Howard,  Office  of 
Pesticide  Programs  (H7506C), 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
room  1109,  Crystal  Mall  No.  2, 1921 
Jefferson  Davis  Highway,  Arlington, 
Virginia,  (703)  305-7371. 
SUPPLEMENTARY  INFORMATION:  The 
tentative  agenda  of  the  SFIREG  Working 
Committee  includes  the  following: 

1.  Reports  from  the  SFIREG  Working 
Committee  Members  on  State  Ground 
Water  Protection  &  Pesticide  Disposal 
projects. 

2.  Update  on  FIFRA  Section  19 
(f)(2). 

3.  Discussion  on  the  Bulk 
Containment  Policy  Questions  & 
Answers  Document. 

4.  .Status  of  Draft  Questions  & 
Answers  Document  on  Ground  Water 
Protection. 

5.  Status  of  Comprehensive  State 
Ground  Water  Protection  Program 
Working  Committee. 

6.  Other  topics  as  appropriate. 

Dated:  January  13, 1993. 

Susan  H.  Wayland, 

Acting  Director,  Office  of  Pesticide  Proff-ams. 
(FR  Doc.  93-1364  Filed  1-19-93;  8:45  am) 
BILLING  CODE  SSM-SO-T 


[OPP-00336;  FRL-4077-2] 

Proposed  Residue  Chemistry 
Guideiines;  Notice  of  Availability  and 
Request  for  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability,  request 
for  comments. 

SUMMARY:  This  notice  announces  the 
availability  of  and  requests  comments 
on  two  proposed  guidelines:  (1) 
Guidelines  for  the  Collection  of  Residue 
Data  for  Acutely  Toxic  Pesticides,  and 
(2)  Guidelines  for  the  Use  of  Anticipated 
Residues  in  Dietary  Exposure 
Assessment.  These  guidelines  are  being 
proposed  as  supplemental  guidance  to 
Subdivision  O  of  the  Pesticide 
Assessment  Guidelines,  which  provides 
guidance  for  registrants  in  the  conduct 
of  tests  to  support  registration  of 
pesticides  under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  as 
amended  [FIFRA]. 

DATES:  Comments  must  be  received  by 
March  22, 1993. 

ADDRESSES:  Copies  of  these  proposed 
guidelines  may  be  obtained  from  the 
Pesticide  Docket,  Office  of  Pesticide 
Programs,  Public  Response  and  Program 
Resources  Branch,  room  1132,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hi^way, 
Arlington,  VA  22202,  (703)  305-5805. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
Guidelines  for  the  Collection  of  Residue 
Data  for  Acutely  Toxic  Pesticides 
contact  by  mail:  Joel  Garbus,  Health 
Effects  Division  (H7509C1,  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person  or  by 
telephone:  room  805B,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA  (703)  305-5405. 

For  Guidelines  for  the  Use  of 
Anticipated  Residues  in  Dietary 
Exposure  Assessment,  contact  by  mail: 
Michael  S.  Metzger,  Health  Effects 
Division  [H750^],  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 

DC  20460.  In  person  or  by  telephone: 
room  816G,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA 
(703) 305-5883. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  EPA  requires 
registrants  and  applicants  for 
registration  of  food  use  pesticides  to 
provide  information  concerning  the 
amount  of  pesticide  residue  found  in  or 
on  agricultural  commodities.  These  data 
are  used  to  ensure  that  pesticides  do  not 
pose  unreasonable  risks  to  human 
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health.  Specific  data  requirements  for 
food-use  pesticides  are  codified  in  40 
CFR  158.240,  and  guidelines  for  the 
conduct  of  these  studies  are  made 
available  through  the  National 
Technical  Information  Service  (NTIS). 
This  notice  announces  the  availability 
of,  and  requests  comments  on,  two 
proposed  guidelines — Guidelines  for  the 
Collection  of  Residue  Data  for  Acutely 
Toxic  Pesticides  and  Guidelines  for  the 
Use  of  Anticipated  Residues  in  Dietary 
Exposure  Assessment.  These  new 
guidelines  will  complement  existing 
guidelines  and  will  lead  to  a  more 
formal  and  uniform  approach  to 
assessing  both  short  and  long-term 
dietary  health  risk. 

The  proposed  acute  residue  data 
collection  guideline  is  a  portion  of  the 
overall  scheme  that  EPA  has  been 
developing  over  the  past  few  years  to 
evaluate  the  potential  for  health  risk 
from  short-term  dietary  exposure. 
Current  Agency  guidelines  are  designed 
to  address  residue  levels  in  or  on 
composite  samples  (i.e.,  samples 
consisting  of  many  individual  items  of 
one  commodity,  such  as  several 
potatoes).  The  proposed  guidelines  will 
enhance  EPA’s  ability  to  evaluate  acute 
risks  by  outlining  procedures  for 
obtaining  and  assessing  residue. levels  in 
individual  serving  sizes  of  food 
commodities.  The  Agency  is  concerned 
about  the  potential  for  dietary  risks  from 
single  servings  of  food  containing 
unusually  high  levels  of  residues. 
Although  there  is  reason  to  believe  that 
such  risks  are  generally  limited,  EPA  is 
working  to  develop  a  science-based 
regulatory  scheme  to  assess  the 
potential  fof  such  risks.  In  order  to 
accomplish  this,  EPA  needs  to  know  the 
range  of  residues  likely  to  be  present  in 
a  single  serving  and  the  levels  of  dietary 
exposure  that  cause  acute  toxicity  i.e., 
the  minimum  amount  of  residue  that 
would  cause  an  adverse  effect  from 
consumption  in  a  single  serving. 

These  studies  will  not  be  required  in 
all  cases.  The  Agency  will  establish 
criteria  for  classifying  a  pesticide  as  an 
acute  toxicant,  and  will  establish  data 
requirements  and  procedures  for 
quantifying  minimum  acute  toxicity 
levels,  internal  procedures  are  being 
developed  to  identify  and  prioritize 
those  pesticides  that  should  be  tested  in 
this  way  and  to  deal  with  acute  dietary 
risk  in  a  systematic  manner.  The 
Guidelines  for  the  Collection  of  Residue 
Data  for  Acutely  Toxic  Pesticides  will 
describe  for  registrants  and  applicants 
how  to  conduct  studies  to  generate  data 
to  determine  potential  short-term 
fixposure  to  pesticides  with  acute 
toxicological  effects.  The  Agency  will 
.  ontinue  to  seek  public  participation  in 


all  facets  of  the  development  of  this 
approach. 

The  Guidelines  for  the  Use  of 
Anticipated  Residues  in  Dietary 
Exposure  Assessment  discuss  estimating 
pesticide  residues  in  food  at  the  time  of 
consumption.  The  guidelines  address  a 
number  of  subjects  which  have  bearing 
on  the  assessment  of  potential  dietary 
exposure  including  the  use  of  existing 
residue  data,  pesticide  usage 
information,  statistical  considerations, 
movement  of  commodities  in 
commerce,  and  generation  of  data  for 
anticipated  residue  determination. 

These  criteria  are  currently  being  used 
by  the  Agency  on  a  case-by-case  basis  in 
performing  dietary  risk  assessments. 

The  Agency  wishes  to  establish  a 
standard  approach  for  estimating  dietary 
risk. 

These  proposed  guidelines  will  be 
reviewed  by  the  FIFRA  Scientific 
Advisory  Panel,  an  independent  panel 
of  experts  required  under  FIFRA  section 
25(d),  following  receipt  and 
incorporation,  as  appropriate,  of  public 
comments  and  then  published  in  final 
form  as  addenda  to  Subdivision  O 
(Residue  Chemistry)  of  the  Pesticide 
Assessment  Guidelines  within  the  next 
fiscal  year.  These  guidelines  will 
enhance  the  ability  of  pesticide 
registrants  to  plan,  estimate  costs,  and 
design  studies  that  EPA  will  likely 
require. 

Dated:  December  21, 1992. 

Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

[FR  Doc.  93-1335  Filed  1-19-93;  8:45  am) 
BILUNQ  CODE  SSSO-SO-f 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Applications  for  Consolidated  Hearing; 
Channel  35,  Jacksonville,  NC 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  commercial 
television  station  to  operate  on  Channel 


35,  Jacksonville,  North  Carolina. 

Applicant,  city,  and 
state 

File  No. 

MM 

Docket 

No. 

A.  Local  Television 
Associates,  Inc.; 
Jacksonville,  NC. 

8.  Charles  Rzger- 
aid;  Jacksonville, 
NC. 

C.  Webber/'Moore 
Broadcasting 
Company  Limited 
Partnership;  Jack- 
sonvHte,  tC. 

BPCT-911106KF 

BPCT-920114KF 

BPCT-920114KG 

92-309 

2.  Pursuant  to  section  309(e)  of  the 
Coimnunications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the 
issues  whose  headings  are  set  forth 
below.  The  text  of  each  of  these  issues 
has  been  standardized  and  is  set  forth  in 
its  entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant’s 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 


Issue  heading 

Applicant(s) 

FAA  . 

B 

Comparative . 

A-C 

lUtimata  . . . 

A-C 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  test 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HE)0  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Dockets  Branch  (room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission’s  duplicating 
contractor.  Downtown  Copy  Center,' 
1919  M  Street  NW.,  room  246, 
Washington,  DC  20037.  Telephone  No. 
(202)  452-1422. 

Barbara  A.  Kreisman, 

Chief,  Video  Services  Division,  Mass  Media 
Bureau. 

(FR  Doc.  93-1280  Filed  1-19-93;  8:45  am) 
BILUNG  CODE  6712-01-11 


Applications  for  Consolidated  Hearing; 
Channel  46,  Panama  City  Beach,  FL 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  commercial 
television  station  to  ojierate  on  Channel 
46,  Panama  City  Beach,  Florida. 


Applicant  city,  and 
state 

File  No. 

MM 

1  Docket 
No. 

A.  Sunkissed 
Broadcasting, 

Inc.;  Panama  Cky 
Beach,  FL 

B.  Beach  TV  Prop¬ 
erties,  Inc.;  Pan¬ 
ama  City  Beach, 
FL 

BPCT-910617KE 

BPCT-910815KE 

92-307 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the 
issues  whose  headings  are  set  forth 
below.  The  text  of  each  of  these  issues 
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has  been  standardized  and  is  set  forth  in 
its  entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant’s 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 


_ Issue  heading _ |  Appicant(s) 

Comparative . E  ^  ® 

Ultimate . j  A  &  B 


3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  test 
of  the  issue  and  the  applicantjs)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Dockets  Branch  (room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission’s  duplicating 
contractor.  Downtown  Copy  Center, 

1919  M  Street  NW.,  room  246, 
Washington,  DC  20037,  Telephone  No. 
(202)  452-1422. 

Barbara  A.  Kreisman, 

Chief.  Video  Services  Divisions,  Mass  Media 
Bureau. 

|FR  Doc.  93-1292  Filed  1-19-93;  8:45  am] 
BILUNG  CODE  6712-01-M 


Applications  for  Consolidated  Hearing; 
Channel  54,  Slidell,  LA 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  commercial 
television  station  to  opierate  on  Channel 
54,  Slidell,  Louisiana. 


Applicant,  city,  and 
state 

File  No. 

MM 

Docket 

No. 

1 

A.  Caroline  K.  | 

Powley  d/b/a  UnF  j 
com  Slide;  Slideil,  I 
LA. 

1 

i  BPCT-900518KO 

! 

92-308 

B  Trudy  M.  Mitch-  | 
ell;  Slidell,  LA. 

I  BPCT-900726KG 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the 
issues  whose  headings  are  set  forth 
below.  The  text  of  each  of  these  issues 
has  been  standardized  and  is  set  forth  in 
its  entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant’s 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 


Issue  heading _ j  Apptlcant(s) 


FAA . !  A 

Environmental  Impact . !  A 

Comparative . |  A  &  B 

Ultimate  . j  A  *  B 


3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  test 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Dockets  Branch  (room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission’s  duplicating 
contractor.  Downtown  Copy  Center, 
1919  M  Street  NW.,  room  246, 
Washington,  DC.  20037.  Telephone  No. 
(202)  452-1422. 

Barbara  A.  Kreisman, 

Chief,  Video  Services  Division,  Mass  Media 
Bureau. 

|FR  Doc.  93-1293  Filed  1-19-93;  8:45  am) 
BILUNG  CODE  6712-01-41 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Filed;  City  of  Oakland,  et 
al. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect.and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC,  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW.,  9th  Floor. 

Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  224-200087-005. 

Title:  Oakland/Maersk  Pacific 
Terminal  Agreement. 

Parties: 

City  of  Oakland 

Maersk  Pacific  Ltd. 

Synopsis:  The  amendment  reflects  an 
adjustment  in  certain  fees  and  charges 
assessed  under  the  Agreement. 

Agreement  No.:  224-200671-001. 

Title:  Port  of  Seattle/Distribution  and 
Auto  Service,  Inc.  Terminal  Agreement. 

Parties: 


The  Port  of  Seattle  ("Port”) 

Distribution  and  Auto  Service,  Inc. 

Synopsis:  The  modification  provides 
for  the  Port  to  increase  the  lease 
premises  for  Distribution  and  Auto 
Service,  Inc.,  from  40  acres  to  fifty  acres 
and  to  make  the  necessary  adjustments 
in  the  rental  payments  for  the  acreage 
increases; 

A^reememt  No.:  203-011398. 

Title:  Nippon  Yusen  Kaisha,  Hapag 
Lloyd,  A.G.,  and  Neptune  Orient  Lines, 
Ltd.  Far  East/United  States/North 
Europe  Spade  Charter  and  Sailing 
Agreement. 

Parties: 

Nippon  Yusen  Kaisha 

Hapag  Lloyd,  A.G. 

Neptune  Orient  Lines,  Ltd. 

Synopsis:  The  proposed  Agreement 
permits  the  parties  to  charter  and 
subcharter  space  among  themselves, 
coordinate  sailings  and  agree,  on  a 
voluntary  basis,  on  rates  and  service 
contracts  in  the  trade  (1)  between  ports 
and  points  in  the  Far  East  and  ports  and 
points  in  the  U.S.  Atlantic,  Gulf  and 
Pacific  Coasts  (including  Alaska)  and  (2) 
between  ports  and  points  in  North  ^ 
Europe  and  ports  and  points  in  the  U.S. 
Atlantic,  Gulf  and  Pacific  Coasts 
(including  Alaska). 

Dated:  January  14, 1993. 

By  Order  of  the  Federal  Mantime 
Commission. 

Joseph  C.  Polking, 

Secretary. 

IFR  Doc.  93-1302  Filed  1-19-93;  8  45  am) 
BtLUNG  CODE  6730-01-61 


FEDERAL  RESERVE  SYSTEM 

Citizens  Bancshares  Company; 
Formations  of;  Acquisitions  by;  and 
Merger  of  Bank  Holding  Companies; 
Correction 

This  notice  corrects  a  previous 
Federal  Register  notice  (FR  Doc.  92- 
29998)  published  at  page  58805  of  the 
issue  for  Thursday,  December  10, 1S92. 

Under  the  Federal  Reserve  Bank  of 
Kansas  City  heading,  the  entry  for 
Citizens  Bancshares  Company  is  revised 
to  read  as  follows: 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Citizens  Bancshares  Company, 
Chillicothe,  Missouri:  to  acquire  100 
percent  of  the  voting  shares  of 
Blackwater  Bancshares,  Inc., 
Blackwater,  Missouri,  and  thereby 
indirectly  acquire  Farmers  Stock  Bank, 
Blackwater,  Missouri. 

Comments  on  this  application  must 
be  received  by  February  4, 1993. 
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Board  of  Governors  of  the  Federal 
Reserve  System,  January  13, 1993. 
lennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

IFR  Doc.  93-1312  Filed  1-19-93:  8:45  ami 
BtLUNG  CODE  e210-01-F 


M.E.  Black  Dunklin,  et  al.;  Change  in 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  tl'e  Board’s  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  February  4, 1993. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  M.E.  Black  Dunklin,  Pine  Bluff, 
Arkansas,  to  acquire  an  additional  7.25 
percent  for  a  total  of  34.93  percent:  M.E. 
Black  Farms,  Inc.,  Pine  Bluff,  Arkansas, 
to  acquire  20.0  percent;  George  H. 
Dunklin,  Jr.,  Humphrey,  Arkansas,  to 
acquire  an  additional  3.48  percent  for  a 
total  of  4.02  percent:  and  Deborah  D. 
Tipton,  Memphis,  Tennessee,  to  acquire 
an  additional  3.48  percent  for  a  total  of 
3.89  percent  of  the  voting  shares  of 
Bancshares  of  West  Memphis,  Inc.,  West 
Memphis,  Arkansas,  and  thereby 
indirectly  acquire  Bank  of  West 
Memphis,  West  Memphis,  Arkansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  13, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  93-1313  Filed  1-19-93:  8:45  ami 
BILUNG  CODE  S210-01-F 


Mid  Am,  Inc.,  et  al.;  Formations  of; 
Acquisitions  by;  and  Mergers  of  Bank 
Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board’s  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225  14  of  the  Board’s  Regulation  Y  (12 


CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  February 
16, 1993. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  Mid  Am,  Inc.,  Bowling  Green,  Ohio; 
to  acquire  100  percent  of  the  voting 
shares  of  a  national  banking  assocation 
to  be  named,  and  to  be  located  in  Xenia, 
Ohio. 

B.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  NationsBank  Corporation, 
Charlotte,  North  Carolina,  Charter 
Bancshares,  Inc.,  Houston,  Texas,  and 
CBH,  Inc.,  Wilmington,  Delaware;  to 
acquire  100  percent  of  the  voting  shares 
of  University  National  Bank,  Galveston, 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  13, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  93-1314  Filed  1-19-93;  8:45  ami 
BILUNG  CODE  6210-01-F 


Saban,  S.A.,  et  al.;  Notice  of 
Applications  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board’s  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board’s 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 


through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Such  activities  will 
be  conducted  worldwide. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  imsound 
banking  practices.’’  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party  , 
commenting  would  be  aggrieved  by 
approval  of  the  proposal.  j 

Unless  otherwise  noted,  comments  \ 

regarding  the  applications  must  be  | 

received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  February  16, 1993.  ‘ 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge,  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045: 

1.  Saban,  S.A.,  Panama  City,  Panama, 
and  Republic  New  York  Corporation, 

New  York,  New  York;  to  engage  de  novo 
through  its  subsidiary.  Republic  Asset 
Management  Corporation,  New  York, 

New  York,  in  acting  as  investment  or 
financial  adviser  pursuant  to  § 
225.25(b)(4);  foreign  exchange  advisory 
and  transactional  services  pursuant  to  § 
225.25(b)(17);  providing  investment 
advice  on  financial  futures  and  options 
on  futures  pursuant  to  §  225.25(b)(19); 
and  acting  as  a  futures  commission 
merchant  pursuant  to  §  225.25(b)(18)  of 
the  Board’s  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  13, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  93-1315  Filed  1-19-93;  8:45  am) 
BILUNG  CODE  621IM)1-E 
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FEDERAL  TRADE  COMMtSStON 
[FH«  No.  902  32831 

Archer  Daniels  Midland  Company; 
Proposed  Consent  Agreement  With 
Artalysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Pit^josed  Consent  Agreement 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
demission  approval,  would  prohibit, 
among  other  thhogs,  an  Ilhnois-based 
firm  from  making  any  claims,  imless 
substantiated  competmit  aini  reliable 
evidence,  that  any  of  its  product  or 
plastic  product  actives  are  degradable 
when  disposed  of  in  landfills,  or  that 
such  prowets  or  additives  ofier  any 
environmental  benefit. 

DATES:  Comments  must  be  received  on 
or  before  March  22, 1993. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159, 6th  Street  and  Pennsylvania 
Avenue  NW.,  Washiirgton,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Dershowitz,  KI'C/S-4002, 
Washington,  DC  20580.  (202)  326-3158. 
SUPPLEMENTARY  WFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission’s  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  amtaining  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
an  accepted,  subject  to  final  apjHoval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
section  4.9(b)(6Kii)  of  the  Ccmimisnon’s 
Rules  of  Practice  (16  CFR  4.9(bM6)(ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

In  the  Matter  of:  Archer  Daniels  Midland 
Company,  a  corporation. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Archer 
Daniels  Midland  Company,  A 
corporation,  hereinafter  sometimes 
referred  to  as  proposed  respondent,  and 
it  now  appearing  that  the  proposed 
respondent  is  willing  to  enter  into  an 
agreement  containing  an  order  to  cease 
and  desist  from  the  acts  and  practices 
being  Investigated, 


Jt  is  hereby  agreed  by  and  between 
Ardier  Dan^b  Midland  Company,  by 
its  duly  authorized  officer,  and  counsel 
for  the  Federal  Trade  Commission  that: 

1.  Proposed  respondent  Archer 
Daniels  Midland  Company  is  a 
Delaware  corporation  with  its  office  and 
principal  place  of  business  at  4666 
Paries  Parkway.  Decatur,  Illinois  62526. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the 
attached  draft  complaint. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirwnent  that  the  Commission's 
decision  contain  a  statement  of  findings  of 
fact  and  conchMions  of  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the  validity 
of  the  order  entered  pursuant  to  t^.is 
agreement;  and 

(d)  All  claims  under  the  Equal  Access  to 
Justice  Act. 

4.  This  agreement  shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  vrith  the 
attacdied  draft  complaint,  will  be  placed 
on  the  public  recoil  for  a  period  of  sixty 
(60)  days  and  information  in  respect 
thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  respondent, 
in  which  event  it  will  take  such  action 
as  it  may  consider  appropriate,  or  issue 
and  serve  its  complaint  (in  sudi  form  as 
the  circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  cmly  and  does  not  cemstitute 
an  admission  by  proposed  respondent 
that  the  law  has  ^en  violated  as  alleged 
in  the  attached  draft  complaint,  or  that 
the  facts  as  alleged  in  the  attached  draft 
complaint,  other  than  the  jurisdictional 
facts,  eire  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may  without  further  notice  to  proposed 
respondent,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  attached  draft  complaint  and 
its  decision  containing  the  following 
order  to  cease  and  desist  in  disposition 
of  the  proceeding,  and  (2)  make 
information  public  in  respect  thereto. 
When  so  entered,  the  order  to  cease  and 
desist  shall  have  the  same  force  and 
effect  and  may  be  altered,  modified,  or 
set  aside  in  the  same  manner  and  within 
the  same  time  provided  by  statute  for 


other  orders.  The  order  shall  become 
final  upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  decision  containing 
the  agreed-to  order  to  proposed 
respondent's  address  as  stated  in  this 
agreement  shall  constitiUe  service. 
Proposed  respondent  waives  any  right  it 
mi^t  have  to  any  other  manner  of 
service.  Tlie  complaint  may  be  used  in 
cmistruing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  in  the 
agreement  may  be  used  to  vary  or 
contradict  the  terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
complaint  and  the  order  contemplated 
her^y.  It  understands  that  once  the 
order  has  been  issued,  it  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  it  has  fully 
complied  with  the  order.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  dvil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  ordfflr  after  it  becomes 
final. 

Order 

Definitions 

For  purposes  of  this  Order,  the 
following  definitions  shall  apply: 

Archer  Daniels  Midkind  product  means 
any  plastic  product  or  any  plastic  product 
that  contains  the  plastic  product  additive 
defined  below,  that  is  advertised,  offered  for 
sale,  sold,  or  distributed  to  the  public  by 
respondent,  its  successors  and  assigns;  and 
also  means  any  plastic  product  or  any  plastic 
product  that  contains  the  plastic  product 
additive  defined  below,  that  is  ofieied  for 
sale,  sold,  or  distributed  to  the  public  by 
third  parties  under  {uivate  labeling 
agreements  with  respondent,  its  successors 
and  assigns. 

I^astic  product  additive  means  Pofydean, 
ADM  Master  Batch,  or  any  other  ingr^ient 
added  to  plastic  that  is  advertised,  ofiered  for 
sale,  sold,  or  distributed  to  the  puUic  by 
respondent,  its  successors  add  assigns;  and 
also  means  any  such  ingredient  that  is 
offered  for  sale,  sold,  or  distributed  to  the 
public  by  third  parties  under  licensing  or 
other  agreement  with  respondent,  its 
successors  and  assigns. 

I 

A.  It  is  Ordered  That  respondent 
Archer  Daniels  Midland  Company,  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  and  respondent's 
representatives,  agents,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  advertising, 
labeling,  offering  for  sale,  sale,  or 
distribution  of  any  Archer  Daniels 
Midland  product  or  plastic  product 
additive  in  or  affecting  commerce,  as 
“commerce”  is  defined  in  the  Federal 
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Trade  Commission  Act.  do  forthwith 
r«ase  and  desist  from  representing, 
directly  or  by  implication,  by  words, 
depictions,  or  symbols: 

(1)  That  any  Archer  Daniels  Midland 
product  or  plastic  product  additive  is 
"degradable,"  “biodegradable,”  or 
"photodegradable"  when  disposed  of  in  a 
sanitary  landfill;  or, 

(2)  Through  the  use  of  such  terms  as 
"degradable,"  "biodegradable,” 
"photodegradable,”  or  any  substantially 
similar  term  or  expression,  that  any  such 
product  or  any  such  product  containing  such 
additive  offers  any  environmental  benefit 
compared  to  other  products  when  consumers 
dispose  of  them  as  trash  that  is  buried  in  a 
sanitary  landfill  or  incinerated. 

Unless  at  the  time  of  making  such 
representation,  respondent  possesses 
and  relies  upon  a  reasonable  basis, 
consisting  of  competent  and  reliable 
scientific  evidence  that  substantiates 
such  representation.  To  the  extent  such 
evidence  of  a  reasonable  basis  consists 
of  scientific  or  professional  tests, 
analyses,  research,  studies,  or  any  other 
evidence  based  on  expertise  of 
professionals  in  the  relevant  area,  such 
evidence  shall  be  "competent  and 
reliable”  only  if  those  tests,  analyses, 
research,  studies,  or  other  evidence  are 
conducted  and  evaluated  in  an  objective 
manner  by  persons  qualified  to  do  so. 
and  using  procedures  generally 
accepted  in  the  profession  to  yield 
accurate  and  reliable  results. 

B.  Provided,  however,  respondent  will 
not  be  in  violation  of  this  Order,  in  ' 
connection  with  the  advertising, 
labeling,  offering  for  sale,  sale,  or 
distribution  of  any  Archer  Daniels 
Midland  product  or  plastic  product 
additive,  if  it  truthfully  represents  that 
such  products  or  such  additives  are 
designed  to  degrade  or  break  down  and 
become  pcul  of  usable  compost,  when 
disposed  of  in  programs  or  facilities  that 
collect  yard  waste  or  municipal  solid 
waste  for  composting  (that  is,  the 
accelerated  breakdown  of  waste  into 
soil-conditioning  material),  provided 
that  the  labeling  of  such  products  or 
such  additives  and  any  advertising 
referring  to  the  degradability  of  such 
products  or  such  additives  discloses 
clearly,  prominently,  and  in  close 
proximity  to  such  representation; 

(1)  That  such  products  are  not 
designed  to  effectively  degrade  in 
landfills;  and  further  discloses 

(2)  (a)  In  the  case  of  products 
designed  to  be  disposed  of  in  yard  waste 
composting  programs,  that  such 
programs  may  not  be  available  in  the 
consumer’s  area;  or,  in  the  case  of 
products  designed  to  be  disposed  of  in 
municipal  solid  waste  composting' 


facilities,  that  such  facilities  are 
generally  unavailable  in  the  U.S.,  or 

(2)  (b)  Depending  upon  whether  the 
product  is  designed  to  be  disposed  of  in 
yard  waste  composting  programs,  or 
municipal  solid  waste  composting 
facilities,  the  approximate  percentage  of 
the  U.S.  population  having  access  to 
yard  waste  compositng  programs,  or 
having  access  to  municipal  solid  waste 
composting  facilities. 

Providea  further.  That  the  disclosures 
contained  in  (2](a]  and  (2)(b)  above 
pertaining  to  yard  waste  composting 
programs  need  not  be  made  in 
advertising  or  on  product  labels  if  such 
products  or  additives  are  distributed 
and  advertised  only  to  consumers 
residing  in  areas  served  by  yard  waste 
composting  programs.  Similarly,  the 
disclosures  contained  in  (2)(a)  and  (2)(b) 
above  pertaining  to  municipal  solid 
waste  composting  facilities  need  not  be 
made  in  advertising  or  on  product  labels 
if  such  products  or  additives  are 
distributed  and  advertised  only  to 
consumers  residing  in  areas  served  by 
municipal  solid  waste  composting 
facilities. 

For  purposes  of  this  provision,  a 
disclosure  elsewhere  on  the  product 
package  shall  be  deemed  to  be  "in  close 
proximity”  to  such  terms  if  there  is  a 
clear  and  conspicuous  cross-reference  to 
the  disclosure.  The  use  of  an  asterisk  or 
other  symbol  shall  not  constitute  a  clear 
and  conspicuous  cross-reference.  A 
cross-reference  shall  be  deemed  clear 
and  conspicuous  if  it  is  of  sufficient 
prominence  to  be  readily  noticeable  and 
readable  by  the  prospective  purchaser 
when  examining  the  principal  display 
panel  of  the  package.  The  principal 
display  panel  of  the  package  is  that  part 
of  the  package  that  faces  the  consumer 
when  presented  under  normal  and 
customary  conditions  of  display  for 
retail  sale. 

If  the  advertising  and  labeling  of  any 
Archer  Daniels  Midland  product  or 
plastic  product  additive  otherwise 
complies  with  subpart  A  of  Part  I  of  this 
Order,  respondent  will  not  be  in 
violation  of  this  Order  if  it  does  not 
make  the  disclosures  in  this  proviso 
(Subpart  B). 

II 

It  is  Further  ordered  That  respondent 
Archer  Daniels  Midland  Company,  a 
corporation,  its  successors  and  assigns, 
and  its  ofiicers,  and  respondent’s 
representatives,  agents,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  advertising, 
labeling,  offering  for  sale,  sale,  or 
distribution  of  any  Archer  Daniels 
Midland  product  or  plastic  product 


additive  in  or  affecting  commerce,  as 
"commerce”  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  horn  representing, 
directly  or  by  implication,  by  words, 
depictions,  or  s)nnbols,  that  any  Archer 
Daniels  Midland  product  or  plastic 
product  additive  offers  any 
environmental  benefit,  rmless  at  the 
time  of  making  such  representation, 
respondent  possesses  and  relies  upon  a 
reasonable  basis,  consisting  of 
competent  and  reliable  evidence  that 
substantiates  such  representation.  To 
the  extent  such  evidence  of  a  reasonable 
basis  consists  of  scientific  or 
professional  tests,  analyses,  research, 
studies,  or  any  other  evidence  based  on 
expertise  of  professionals  in  the  relevant 
area,  such  evidence  shall  be  "competent 
and  reliable”  only  if  those  tests, 
analyses,  research,  studies,  or  other 
evidence  are  conducted  and  evaluated 
in  an  objective  manner  by  persons 
qualified  to  do  so,  and  using  procedures 
generally  accepted  in  the  profession  to 
yield  accurate  and  reliable  results. 

III 

Nothing  in  this  Order  shall  prevent 
respondent  from  using  any  of  the  terms 
cited  in  Parts  I  and  11,  or  substantially 
similar  terms  or  expressions,  if 
necessary  to  comply  with  any  federal 
rule,  regulation,  or  law  governing  the 
use  of  such  terms  in  advertising  or 
labeling. 

IV 

It  is  Further  ordered  That  for  three  (3) 
years  from  the  date  that  the 
representations  to  which  they  pertain 
are  last  disseminated,  respondent  shall 
maintain  and  upon  request  make 
available  to  the  Federal  Trade 
Commission  for  inspection  and  copying: 

A.  All  materials  relied  upon  to  substantiate 
any  representation  covered  by  this  Order, 
and 

B.  All  tests,  reports,  studies,  surveys,  or 
other  materials  in  its  possession  or  control 
that  contradict,  qualify,  or  call  into  question 
such  representation  or  the  basis  upon  which 
respondent  relied  for  such  representation. 

V 

It  is  Further  ordered  That  respondent 
shall  distribute  a  copy  of  this  Chder 
within  sixty  (60)  days  after  service  of 
this  Order  upon  it  to  each  of  its 
operating  divisions  and  to  each  of  its 
officers,  agents,  representatives,  or 
employees  engaged  in  the  preparation 
and  placement  of  advertisements  or 
other  such  sales  materials  covered  by 
this  Order. 

VI 

It  is  Further  ordered  That  respondent 
shall  notify  the  Commission  at  least 
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thirty  (30)  days  prior  to  any  proposed 
chau«  in  tba  corporation,  such  as  a 
dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor  corporatian,  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  corporatioo  which  may 
affect  compliance  obligations  under  this 
Order. 

vn 

It  is  Further  ordered  That  respondent 
shall,  within  sixty  (60)  days  after  service 
of  this  Oder  upon  it.  and  at  such  other 
times  as  the  Cmnmission  may  require, 
file  with  the  Commission  a  report,  in 
writing,  setting  forth  in  detail  the 
manner  and  ftam  in  which  it  has 
complied  with  this  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subiect  to  final 
approval,  to  a  prt^x>sed  consent  order 
ficm  respondent  Archw  Daniels 
Midland  Company. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
durii^  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  vrill  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  fiom  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  agreement’s  proposed  order. 

This  matter  concerns  the  advertising 
of  Archer  Daniels  Midland  plastic 
products  and  plastic  product  additives. 
The  Commission’s  complaint  charges 
that  the  respondent’s  advertising 
contained  unsubstantiated 
representations  concerning  its  products’ 
alleged  biodegradability  and  the 
environmental  benefits  that  could  be 
obtained  when  they  were  disposed  of  as 
trash.  The  complaint  alleges  that  the 
respondent  represented  that  its  products 
offer  a  significant  environmental  benefit 
when  consumers  dispose  of  them  as 
trash,  and  that  they  will  completely 
break  down,  biodegrade,  and  disappear 
in  six  months  to  two  years  after 
consumes  dispose  of  them  as  trash  that 
is  buried  in  landfills. 

The  proposed  consent  (vder  contains 
provisions  designed  to  remedy  the 
violaticms  chcuged  and  to  prevent  the 
respondent  fitxn  engaging  in  similar 
acts  and  practices  in  the  future. 

Part  I  of  the  proposed  order  requires 
the  respondent  to  cease  representing 
that  any  of  its  plastic  products  or  plastic 
product  additives,  or  plastic  products  it 
manufoctures  and  sells  to  third  parties 
for  further  sale  or  distribution  to  the 


public,  are  “degradable,” 
“photodegradable,’*  or  “biodegradable’* 
when  disposed  of  in  a  sanitary  landfill, 
or  more  specifically,  through  the  use  of 
such  terms  or  substantially  similar 
terms,  that  such  plastic  products  ofier 
any  environmental  benefit  when 
dis|x>sed  of  as  trash  in  a  sanitary 
landfill,  unless  the  respondent  has  a 
reasonable  basis  for  sutdi 
representations  at  the  time  they  are 
made. 

Part  I  also  contains  a  proviso  that 
allows  the  respondent  to  advertise  and 
label  plastic  p^ucts  as  “compostable” 
or  "degradable”  without  violating  Part  I 
of  the  proposed  order.  The  resptmdent 
may  use  the  terms  in  labeling,  and  in 
advertising  that  refers  to  the  products’ 
“degradability.”  if  such  products  will  in 
fact  degrade  or  break  down  into  usable 
compKJSt  (soil-conditioning  material) 
either  in  yard  waste  composting 
programs  or  municipal  solid  waste 
composting  facilities.  To  avoid  possible 
confusion  about  the  benefit  of  a 
compostable  product  degrading  in 
sanit€ury  landfills,  the  proviso  also 
requires  the  respondent  to  disclose 
clearly,  prominently,  and  in  close 
proximity  to  such  terms  its  products 
"are  not  designed  to  effectively  degrade 
in  landfills.”  Furthermore,  in  the  case  of 
products  designed  to  be  disposed  of  in 
yard  waste  composting  programs,  the 
respondent  must  also  disclose  either 
that  yard  waste  composting  programs 
may  not  be  available  in  the  consumer’s 
area,  or  the  approximate  percentage  of 
the  U.S.  populaticHi  having  access  to 
such  composting  programs.  In  the  case 
of  products  designed  to  be  disposed  of 
in  municipal  solid  waste  compostiirg 
facihties,  the  respondent  must  also 
disclose  either  that  such  facilities  are 
generally  unavailable  in  the  U.S.,  or  the 
approximate  percentage  of  the  U.S. 
population  having  access  to  such 
facilities.  These  disclosures  concerning 
limited  availability  need  not  be  made  if 
the  respondent’s  products  are 
distributed  and  advertised  only  to 
consumers  residing  in  areas  served  by 
such  programs  or  facilities.  This 
composting  proviso  is  meant  to  provide 
a  “safe  harbor”  which  the  respondent 
may  use  in  making  compost  claims. 

Part  II  of  the  proposea  order  provides 
that  if  the  respondent  represents  in 
advertising  or  labeling  that  its  plastic 
products  offer  any  environmental 
benefit,  it  must  have  a  reasonable  basis 
consisting  of  competent  and  reliable 
evideiH:e  that  substantiates  the  claims. 

Part  HI  of  the  proposed  order  allows 
the  respondent  to  use  the  terms  cited  in 
Parts  I  and  H,  or  substantially  similar 
terms,  and  not  be  in  violation  of  the 
proposed  order,  if  it  is  necessary  for  the 


respondent  to  comply  with  any  federal 
rule,  regulation,  or  law  governing  the 
use  of  such  terms  in  advertising  or 
labeling. 

The  proposed  order  also  requires  the 
respondent  to  maintain  materials  relied 
upon  to  substantiate  claims  covered  by 
the  order,  to  distribute  copies  of  the 
order  to  certain  company  officials  and 
employees,  to  notify  the  Commission  of 
any  changes  in  corporate  structure  that 
might  affect  compliance  with  the  order, 
and  to  file  one  or  more  reports  detailing 
compliance  with  the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  their  terms. 

Donald  S.  Qark, 

Secretary. 

IFR  Doc.  93-1320  Filed  1-19-93;  8:45  ami 
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Granting  of  Request  for  Early 
Termination  of  the  Wailing  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C  16a,  as  added  by  title  H  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  arid  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Fedwal  Roister. 

The  following  transactioas  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applic^le  waiting  period. 


Transactions  Granted  Early 
Termination 

{Between:  12/21/92  and  12/31/92] 


Name  of  acquiring  person; 
name  of  ac^ireo  persorv 
name  of  acquirea  entity 

PMN 

Dale  ter- 
minaled 

Tenneco  Inc.,  Indiana  Erv 

ergy,  Inc.,  EnTrade  Coip  .. 
Bell  Marttic  Corp.,  BCE  Inc., 

93-0315 

12/21/92 

National  Telephone  Direc¬ 
tory  Corp  . - . 

93-0357 

12/21/92 
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Transactions  Granted  Early 
Termination— Continued 

(B6tween;J2/21/92  and  12/31/92) 


Name  ot  acquklna  person; 
name  of  acquired  Mtson; 
name  of  acquired  entMy 

PMN 

No. 

Date  ter¬ 
minated 

Rubbermaid  Inc.,  Vance  P. 
Braxton  HI,  Iron  Mountain 
Forgo  Corp . 

93-0371 

12/21/92 

CIba-Geigy  Ltd.,  FIsons  pic, 

Fisons  pic . 

93-0374 

12/21/92 

Capital  Hokflng  Corp., 
Aachener  und  Munchenor 
Beleiligungs-Aktiengeseli- 
schaft  Academy  Insurance 
Group,  Inc  . 

93-0367 

12/21/92 

Marfls  SA,  Matra  SA, 
Matra  SA . 

93-0403 

12/21/92 

Bouygues  SA,  Donald  L 
Harrison,  Delta  Asphalt 
Inc.  and  Southern  Illinois 
Stone  Co . . . . 

93-0291 

12/22/92 

MMB  S.A.,  Matra/Hachette 
S.A.,  Matra/Hachette  S.A  .. 

93-0401 

12/22/92 

General  Electric  Corp.,  Barry 
Forman,  /MIegiance  Capital 
Corp . 

93-0402 

12/22/92 

General  Electric  Corp., 
Roger  Marriott,  Allegiance 
Capital  Corp  . . . . 

93-0404 

12/22/92 

Merrill  Lynch  &  Co..  Itk., 
Borg-Wamer  Corp.,  Borg- 
Wamer  /Automotive,  Inc  .... 

93-0422 

12/22/92 

MerrW  Lynch  Capital  Appro* 
dalion  Ptnship.  «VIII  LP., 
Borg-Wamer  Corp.,  Borg- 
Wamer  /Autormtive,  Inc  .... 

93-0423 

12/22/92 

Unilever  N.V.,  Barry  S. 
Halperin,  The  Isaly  Klon- 

dike  Company  and 

Popside  Industries,  Ltd . 

93-0313 

12/23/92 

Motorola,  IfK.,  Phitdp  N.  and 
Mary  A.  Lyons,  /Airwave 
Cornmunications*  Corp. 
(Los  Angeles) _ 

93-0360 

12/23/92 

The  Washington  Water 
Power  Co.,  Sunrise  Energy 
Services,  Inc.,  Sunrise  En¬ 
ergy  Services,  Inc . 

93-0416 

12/24/92 

Taihei  Shokuhin  Kogyo 
KabushM  Kaiaha,  Donald 
L.  Bren,  The  Irvirre  Co . 

93-0418 

12/24/92 

CMI  Industries,  Inc.,  Chat¬ 
ham  Manufacturing,  Inc., 
Chatfram  Manufacturing, 

93-0354 

12/28/92 

Norwest  Corp.,  Z- 

Landerbank  Bank  /Austria 
AG,  LB  Credit  Corp . 

93-0400 

12/28/92 

Sonocp  Products  Co., 
Golder,  Thomas,  Creasy 
Furxf  III  Limited  Partner¬ 
ship,  CreHin  Holding,  Inc  ... 

93-0421 

12/28/92 

HeavOT  HW  DlstHleries,  Inc., 

Guinness  PLC,  Guinness 
/America,  Inc.  and 

Dubonnet  Wine  Corp . 

93-0425 

12/28/92 

President  and  FeHrm  of 
Harvard  College.  Presider:t 
and  Fellows  of  Harvard 
Collega,  Harken  /Anedardo 
Partners.  LP . . . 

93-0430 

12/28/92 

DanMn  Deason,  Darwin 
Deason,  Dataplex  Acquisi¬ 
tion  Corp . . . - . . 

93-0433 

12/28/92 

Ronald  0.  Perelman,  Vestar/ 
Triple  C  Investment  Lim¬ 
ited  Partnership,  Triple  C 
/Acquisition  Corp . 

930438 

12/28/92 

J.M.  Votth  GmbH,  Winton  M. 
Blount  Bi  Indusbies.  Inc  ... 

93-0439 

12/2an2 

I 


Transactions  Granted  Early 
T  ERMiNATiON— Continued 
[Between:  12/21/92  and  12/31/92] 


Name  of  acquiring  person; 
name  of  acquired  Mrson; 
name  of  acquired  entity 

PMN 

No. 

Dateter- 

minalad 

Brynwood  Partners  II  Limited 

Partnership,  SmithKHne 
Beecham  pic,  SmithKHne 
Beecham  Consumer 

Brands  Inc . 

93-0442 

12/28/92 

H.F.  Johnaoft  DMribulIng  T/V 
of  Samuel  C.  Johnson, 
Bristd-Myers  Squibb  Ca. 
The  Drackett  Company 
plus  certain  assets  of  BMS 

93-0148 

12/29/92 

Century  Telephone  Enter¬ 
prises,  Inc.,  San  Marcos 
Telephone  Company,  Inc., 
San  Marcos  Telephone 
Company,  Inc _ 

93-0368 

12/29/92 

Fisher  SdenMic  kSemationai 
Inc.,  Charles  L.  Barandk, 
Hamilton  Industriee.  Inc  .... 

93-0431 

12/29/92 

Doyon,  Ltd.,  Doyon,  Ltd., 
Doyon  Drilling  Inc.  J.V. 
(partnership) . . . 

93-0437 

12/29/92 

The  Edward  W.  ScrIpps 
Trust.  Blarle  Communica¬ 
tions,  Inc.,  Monterey  Pe¬ 
ninsula  Herald  Co . 

93-0231 

12/30/92 

Blade  Communications,  Irx:., 
The  Edward  W.  Scripps 
Trust,  Pittsburgh  Press  Co 

93*0234 

12/30/92 

Equipment  Managment  & 
FinanceUmited  Partner¬ 
ship.  PadfiCorp,  PCL  Inc  . 

93-0440 

12/30/92 

Namco,  Ltd.,  BaHy  Manufac¬ 
turing  Corp.,  Sally’s 
Aladdin’s  Castle,  Inc . 

93-0444 

12/30/92 

Ford  Motor  Co.,  James 
Moran,  World  Omni  Leas¬ 
ing,  Inc.  and  World  Omni 
Financial  Corp  . . . 

93-0445 

12/30/92 

Mr.  Cham  Uswachoke,  Olin 

A 

Corporation,  Indy  Elec¬ 
tronics,  Inc . . . 

93-0446 

12/30/92 

W.R.  Stephens  TnisL 
Petrolon,  Inc.,  Petiolon,  Inc 

93-0472 

12/31/92 

MTH  Holdings.  Inc.,  Peter  J. 
Schmitt  HokHngs,  Inc., 
Debtor-ln-Possassion, 

Pater  J.  Schmitt  Co.,  Inc  ... 

93*0496 

12/31/92 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay  or  Renee  A.  Horton, 
Contact  Representatives,  Federal  Trade 
Commission,  Premerger  Notification 
Office,  Bureau  of  Competition,  room 
303,  Washington,  DC  20580,  (202)  326- 
3100. 

By  Direction  of  the  Commission. 

Donald  S.  dark. 

Secretary. 

[FR  Doc  93-1321  Filed  1-19-93;  8:45  amj 
BiLUNQ  cooc  a/sa-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

U.S.  Advisory  Board  on  Child  Abuse 
and  Neglect;  Meeting 

AGENCY:  U.S.  Advisory  Board  on  Child 
Abuse  and  N^ect,  Administration  for 
Children  and  Families,  ACF, 
Department  of  Health  and  Human 
Services,  DHHS. 

ACTION:  Notice  of  the  thirteenth  meeting 
of  the  U.S.  Advisory  Board  on  Child 
Abuse  and  Neglect  in  McLean.  Virginia 
from  1  pm..  F^ruary  6, 1993  to  3:30 
p.m.,  February  12, 1993. 


SUMMARY:  The  U.S.  Advisory  Board  on 
Child  Abuse  and  Neglect  will  hold  a 
meeting  in  McLean,  Virginia  from  1 
p.m.,  February  9, 1993  through  3:30 
p.m.,  February  12, 1993.  This  meeting  is 
closed  to  the  public  except  for 
Wednesday,  February  10  (from  9  a.m.  to 
12  p.m.)  to  protect  the  free  exchange  of 
internal  views  among  the  members  and 
to  avoid  imdue  interference  with  the 
operation  of  the  Board. 

ADDRESSES:  The  meeting  will  be  held  at: 
Ritz  CarltcHi  Hotel,  1700  Tyson 
Boulevard.  McLean,  Virginia  22102. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joan  M.  Williams,  Special  Projects 
Specialist,  U.S.  Advisory  Boa^  on 
Child  Abuse  and  Neglect,  room  303D, 
Humphrey  Building,  Washington,  DC 
20201,  (202)  690-8178. 

SUPPLEMENTARY  INFORMATION:  During  the 
closed  portions  of  the  meeting,  the 
Board  will  discuss:  The  form,  content, 
nature  and  scope  of  the  1992, 1993,  and 
1994  annual  reports  of  the  Board; 
special  Board  reports  on  child 
protective  services  reform  and  research, 
and  Board  governance  and 
administrative  issues.  During  the  open 
portions  of  the  meeting,  the  Advisory 
Board  will:  Receive  a  briefing  from  a 
Transition  Team  member;  and  receive 
and  update  on  developments  relevant  to 
the  Board  within  the  National  Center  on 
Child  Abuse  and  Neglect. 

Dated:  January  7, 1993. 

Preston  Bruce,  Jr., 

Acting  Executive  Director,  U.S.  Advisory 
Board  on  Child  Abuse  and  Neglect. 

[FR  Doc  93-1361  Filed  1-19-93;  8:45  am] 
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Food  and  Drug  Administration 

Advisory  Committees;  Notice  of 
Meetings 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA’s 
advisory  committees. 

MEETINGS:  The  following  advisory 
committee  meetings  are  announced: 

Science  Advisory  Board  to  the 
National  Center  for  Toxicological 
Research 

Date,  time,  and  place.  February  2, 
1993, 1  p.m.,  and  February  3, 1993,  9 
a.m..  Bldg.  13,  Conference  rm..  National 
Center  for  Toxicological  Research, 
Jefferson,  AR. 

Type  of  meeting  and  contact  person. 
Open  board  discussion,  February  2, 

1993, 1  p.m.  to  4  p.m.;  open  public 
hearing,  4  p.m.  to  5  p.m.,  unless  public 
participation  does  not  last  that  long; 
open  board  discussion,  February  3, 

1993, 9  a.m.  to  12  m.;  closed  board 
deliberations.  1  p.m.  to  2  p.m.;  Ronald 
F.  Coene,  National  Center  for 
Toxicological  Research  (HFT-10),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301—443- 
3155. 

General  function  of  the  bpard.  The 
board  advises  on  establishment  and 
implementation  of  a  research  program 
that  will  assist  the  Commissioner  of 
Food  and  Drugs  to  fulfill  regulatory 
responsibilities. 

Agenda — Open  board  discussion.  The 
board  will  conduct  a  review  of  the 
Science  Advisory  Board  Subcommittee 
site  visit  draft  reports  on  three  research 
programs  of  the  center:  (1)  Quantitative 
Risk  Assessment,  (2)  Developmental 
Toxicology,  and  (3)  Neurotoxicology. 
The  board  will  engage  in  discussions  on 
these  reports  and  come  to  final 
conclusion  on  the  recommendations  to 
be  made  to  the  director  concerning  these 
center  programs. 

Open  public  hearing.  Interested 
persons  may  present  data,  information, 
or  views,  orally  or  in  writing,  on  issues 
pending  before  the  board.  Ihose 
desiring  to  make  formal  presentations 
should  notify  the  contact  person  before 
January  21, 1993.  and  submit  a  brief 
statement  of  the  general  nature  of  the 
evidence  or  arguments  they  wish  to 


present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
required  to  make  their  comments. 

Closed  board  deliberations.  The  board 
will  discuss  information  of  a  personal 
nature,  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  relevant  to 
the  intramural  scientific  program.  This 
portion  of  the  meeting  will  closed  to 
permit  discussion  of  this  information  (5 
U.S.C.  552b(c)(6)).  A  final  agenda  will 
be  available  on  January  25, 1993,  from 
the  contact  person. 

Generic  Drugs  Advisory  Comminee 

Date,  time,  and  place.  February  10. 

11,  and  12, 1993, 8  a.m..  Holiday  Inn. 
Silver  Spring  Plaza,  Plaza  Ballroom. 

8777  Georgia  Ave.,  Silver  Spring,  MD. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion,  February 
10. 1993, 8  a.m.  to  4:30  p.m.;  open 
public  hearing,  4:30  p.m.  to  5:30  p.m., 
unless  public  participation  does  not  last 
that  long;  open  committee  discussion, 
February  11, 1993, 8  a.m.  to  4:30  p.m.; 
open  public  hearing,  unless  public 
p^icipation  does  not  last  that  long, 

4:30  p.m.  to  5:30  p.m.;  open  committee 
discussion,  February  12, 1993, 8  a.m.  to 
1  p.m.;  closed  committee  deliberations. 

1  p.m.  to  4  p.m.;  Ermona  B.  McGoodwin 
or  Mary  Elizabeth  Donahue,  Center  for 
Drug  Evaluation  and  Research  (HFD-9), 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-443-5455. 

General  function  of  the  committee. 
The  committee  gives  advice  on 
scientific  and  tedmical  issues 
concerning  the  safety  and  effectiveness 
of  human  generic  dnig  products  for  use 
in  the  treatment  of  a  broad  spectrum  of 
human  diseases  and  makes  appropriate 
recommendations  to  the  Commissioner 
of  Food  and  Drugs,  and  the  Director  of 
the  Center  for  Dmg  Evaluation  and 
Research.  The  committee  may  also 
review  agency-sponsored  intramural 
and  extramural  biomedical  research 
programs  in  support  of  FDA’s  generic 
drugs  regulatory  responsibilities. 

Agenda — Open  committee  discussion. 
On  February  10, 1993,  the  committee 
will  discuss  issues  on  bioequivalence 
including  statistical  analysis  issues.  On 
February  11, 1993,  the  committee  will 
discuss  bioequivalence  issues  related  to 
metrics  of  rate  and  extent,  and  research 
programs  sponsored  by  the  Office  of 
Generic  Drugs.  On  February  12, 1993, 
the  committee  will  discuss  issues  on 
bioequivalence  related  to  narrow 
therapeutic  range  drugs  such  as 
phenytoin. 


Open  public  hearing.  Interested 
persons  may  present  data,  information, 
or  views,  orally  or  in  ^ting,  on  issues 
pending  before  the  committee.  Those 
desiring  to  make  formal  presentations 
should  notify  the  contact  person  before 
February  3, 1993,  and  submit  a  brief 
statement  of  the  general  nature  of  the 
evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
required  to  make  their  comments. 

Closed  committee  deliberations.  On 
February  12, 1993,  the  committee  will 
review  trade  secret  and/or  confidential 
commercial  information  relevant  to  an 
abbreviated  new  drug  application.  This 
portion  of  the  meeting  will  be  closed  to 
permit  discussion  of  this  information  (5 
U.S.C.  552b(c)(4)). 

Antiviral  Drugs  Advisory  Committee 

Date,  time,  and  place.  February  18, 
1993, 8  a.m..  and  February  19, 1993, 

8:30  a.m.,  Parklawn  Bldg.,  Conference 
rms.  D  and  E,  5600  Fishers  Lane, 
Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  February  18, 1993, 
8  a.m.  to  8:30  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  8:30  a.m.  to 
12  m.;  open  public  hearing.  1  p.m.  to  ' 
1:30  p.m.,  unless  public  participation 
does  not  last  that  long;  open  committee 
discussion.  1:30  p.m.  to  S  p.m.;  open 
committee  discussion,  February  19, 

1993, 8:30  a.m.  to  12  m.;  closed 
committee  deliberations,  12  m.  to  4 
p.m.;  Lee  L.  Zwanziger,  Center  for  Drug 
Evaluation  and  Researdi  (HFD-9),  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  Renville,  MD  20857,  301-443- 
4695. 

General  function  of  the  committee. 

The  committee  reviews  and  evaluates 
available  data  concerning  the  safety  and 
effectiveness  of  marketed  and 
investigational  human  drug  products  for 
use  in  the  treatment  of  acquired 
immime  deficiency  syndrome  (AIDS), 
AIDS-related  complex  (ARC),  and  other 
viral,  fungal,  and  mycc^cterial 
infections. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  February  12. 1993, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
argunients  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
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approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On  the 
morning  of  February  18, 1993,  the 
committee  will  discuss  new  drug 
applications  (NDA’s)  20-264  and  20- 
296  for  the  use  of  megestrol  acetate 
(Megace®  OS.  Bristol-Myers  Squibb)  in 
oral  suspension  and  in  250  milligram 
tablets  for  the  treatment  of  cachexia.  In 
the  afternoon  of  Fdsruary  18, 1993,  the 
committee  will  also  consider  overview 
information  and  outcome  parameters  in 
chronic  fatigue  syndrome.  On  February 

19. 1993,  there  will  be  presentations 
providing  members  with  updated 
regulatory  information. 

Closed  committee  deliberations.  The 
committee  will  discuss  trade  secret  and/ 
or  confidential  commercial  information 
relevant  to  pending  investigational  new 
drug  applications.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

Biological  Response  Modifiers 
Advisory  Committee 

Date,  time,  and  place.  February  18, 
1993, 4  p.m..  Food  and  Drug 
Administration.  Bldg.  29,  Conference 
rm.  121,  8800  Rockville  Pike,  Bethesda, 
MD. 

Type  of  meeting  and  contact  person. 
This  meeting  will  be  held  by  a 
telephone  ccmference  call.  A  speaker 
telephone  will  be  provided  in  the 
conference  room  to  allow  public 
participation  in  the  meeting.  Open 
committee  discussion,  4  p.m.  to  4:30 
p.m.;  closed  committee  deliberations, 
4:30  p.m.  to  5  p.m.;  open  public  hearing, 
5  p.m.  to  6  p'.m->  unless  public 
participation  does  not  last  that  long; 
jack  Gertzog,  Center  for  Biologies 
Evaluation  and  Research  (HFM-21), 
Food  and  Drug  Administration,  8800 
^  Rockville  Pike,  Bethesda,  MD  20892, 
301-295-9054. 

General  function  of  the  committee. 

The  committee  reviews  and  evaluates 
data  relating  to  the  safety,  effectiveness, 
and  appropriate  use  of  biological 
response  modifiers  which  are  intended 
for  use  in  the  prevention  and  treatment 
of  a  broad  spectrum  of  human  diseases. 

Agenda-^pen  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  February  10, 1993, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 


approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  the  intramural 
scientific  programs  of  the  Laboratory  of 
Cellular  and  Molecular  Biology  and  the 
Laboratory  of  Molecular  Pharmacology 
of  the  Division  of  Biochemistry  and 
Biophysics,  Center  for  Biologies 
Evaluation  and  Research. 

Closed  committee  deliberations.  The 
committee  will  discuss  the  intramural 
scientific  program.  This  portion  of  the 
meeting  will  be  closed  to  prevent 
disclosure  of  personal  information 
concerning  individuals  associated  with 
the  resear^  program,  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy  (5  U.S.C.  552b(c)(6)). 

Pulmonary-Allergy  Drugs  Advisory 
Committee 

Date,  time,  and  place.  Fabruary  25 
and  26, 1993,  8:30  a.m.,  Parklawn  Bldg. 
Conference  rms.  D  and  E,  5600  Fishers 
Lane,  Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion,  February 

25. 1993,  8:30  a.m.  to  11  a.m.;  closed 
committee  deliberations.  11  a.m.  to  12 
m;  open  committee  discussion.  1  p.m.  to 
5  p.m.;  open  public  hearing.  February 

26. 1993,  8:30  a.m.  to  9:30  a.m.,  imless 
public  participation  does  not  last  that 
long;  open  committee  discussion.  9:30 
a.m.  to  4  p.m.;  Leander  B.  Madoo, 

Center  for  Drug  Evaluation  and  Research 
(HFD-Q),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-4695. 

General  function  of  committee.  The 
co'mmittee  reviews  and  evaluates  data 
on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  the  treatment  of 
pulmonary  disease  and  diseases  with 
allergic  and/or  immunologic 
mechanisms. 

Agenda — Open  committee  discussion. 
On  February  25, 1993,  the  committee 
will  receive  an  overview  of  center 
activities  as  they  relate  tO  the  advisory 
committee  process  and  will  discuss 
NDA  19-547,  Pro-Air®  (procaterol) 
metered-dose  inhalator,  Warner 
Lambert.  On  February  26, 1993,  the 
committee  will  discuss  NDA  20-236, 
Serevent®  (salmeterol  xinafoate) 
inhalation,  Glaxo. 

Open  public  hearing.  Interested 
persems  may  present  data,  information, 
or  views,  orally  or  in  writing,  on  issues 
pending  before  the  committee.  Ibose 
desiring  to  make  formal  presentations 
should  notify  the  contact  person  before 
February  12, 1993,  and  submit  a  brief 
statement  of  the  general  nature  of  the 


evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
required  to  make  their  comments. 

Closed  committee  deliberations.  The 
committee  will  discuss  trade  secret  and/ 
or  confidential  commercial  information 
relevant  to  pmding  NDA’s.  This  portion 
of  the  meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c){4)). 

Obstetrics  and  Gynecology  Devices 
Panel  of  the  Medical  Devicas  Advisory 
Committee 

Date,  time,  and  place.  February  25 
and  26, 1993,  9  a.m.,  rm.  503A-529A, 
Hubert  H.  Humphrey  Bldg.,  200 
Independence  Ave.  SW.,  Washington, 

DC. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  February  25, 1993, 
9  a.m.  to  10  a.m.,  unless  public 
participation  does  not  last  that  long; 
closed  presentation  of  data,  10  a.m.  to 
11  a.m.;  closed  committee  deliberations, 
11  a.m.  to  12  m.;  open  committee 
discussion,  12  m.  to  5  p.m.;  open  public 
hearing,  February  26, 1993,  9  a.m.  to  10 
a.m.,  unless  public  participation  does 
not  last  that  long;  closed  presentation  of 
data,  10  a.m.  to  11  a.m.;  closed 
committee  deliberations,  11  a.m.  to  12 
m.;  open  committee  discussion,  12  m.  to 
5  p.m.;  Colin  M.  Pollard,  Center  for 
Devices  and  Radiological  Health  (HF2r- 
470),  Food  and  Drug  Administration, 
1390  Piccard  Dr.,  Rockville,  MD  20850, 
301-422-1180. 

General  function  of  the  committee. 

The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data,  . 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make  a 
formal  presentation  should  notify  the 
contact  person  before  February  11, 1993, 
and  submit  a  brief  statement  of  the 
general  nature  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  The 
committee  will  discuss  home  uterine 
activity  monitors  \ised  for  the  early 
detection  of  preterm  labor,  including 
draft  guidelines  for  premarket  testing 
and,  possibly,  premarket  approval 
applications  (PMA’s). 

Closed  presentation  of  data.  The 
committee  will  discuss  trade  secret  and/ 
or  confidential  commercial  information 
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regarding  home  uterine  activity 
monitors.  This  portion  of  the  meeting 
will  be  closed  to  permit  discussion  of 
this  information  {5  U.S.C.  552b{c)(4)). 

Closed  committee  deliberations.  The 
committee  will  discuss  trade  secret  and/ 
or  confidential  commercial  information 
regarding  home  uterine  activity 
monitors.  This  portion  of  the  meeting 
will  be  closed  to  permit  discussion  of 
this  information  (5  U.S.C.  552b(c)(4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee’s  work. 

Public  hearings  are  subject  to  FDA’s 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA’s 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  him,  or 
otherwise  record  FDA’s  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 


hearing’s  conclusion,  if  time  permits,  at 
the  chairperson’s  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  will  be  available  from  the 
Freedom  of  Information  Office  (HFl-35), 
Food  and  Drug  Administration,  rm. 
12A-16,  5600  Fishers  Lane,  Rockville, 
MD  20857,  approximately  15  working 
days  after  the  meeting,  at  a  cost  of  10 
cents  per  page.  The  transcript  may  be 
viewed  at  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  between  the  hours  of  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 
Summary  minutes  of  the  open  portion 
of  the  meeting  will  be  available  from  the 
Freedom  of  Information  Office  (address 
above)  beginning  approximately  90  days 
after  the  meeting. 

The  Commissioner,  with  the 
concurrence  of  the  Chief  Counsel,  has 
determined  for  the  reasons  stated  that 
those  portions  of  the  advisory 
committee  meetings  so  designated  in 
this  notice  shall  be  closed.  The  Federal 
Advisory  Committee  Act  (FACA)  (5 
U.S.C.  app.  2, 10(d)),  permits  such 
closed  advisory  committee  meetings  in 
certain  circumstances.  Those  portions  of 
a  meeting  designated  as  closed, 
however,  shall  be  closed  for  the  shortest 
possible  time,  consistent  with  the  intent 
of  the  cited  statutes. 

The  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret:  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
firustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or 


financial  information  submitted  to  the 
agency;  consideration  of  matters 
involving  investigatory  files  compiled 
for  law  enforcement  purposes;  and 
review  of  matters,  such  as  personnel 
records  or  individual  patient  records, 
where  disclosure  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA, 
as  amended;  and,  notably  deliberative 
session  to  formulate  advice  and 
recommendations  to  the  agency  on 
matters  that  do  not  independently 
justify  closing. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C  app.  2),  and 
FDA’s  regulations  (21  CFR  part  14)  on 
advisory  committees. 

FDA  regrets  that  it  is  publishing  this 
notice  in  the  Federal  Register  less  than 
15  days  prior  to  the  meeting  of  tlie 
Science  Board  to  the  National  Center  for 
Toxicological  Research  because  of 
scheduling  difficulties'and  time 
constraints  due  in  part  to  the  holidays. 

Dated:  January  13, 1993. 

Jane  E.  Henney, 

Deputy  Commissioner  for  Operations. 

(FR  Doc.  93-1276  Filed  1-15-93;  8;45  anil 
BILUNG  CODE  4160-01-U 


Advisory  Committees;  Notice  of 
Meetings 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA’s 
advisory  committees. 

MEETINGS:  The  following  advisory 
committee  meetings  are  announced; 


Federal  Register  /  Vol.  58,  No.  12  /  Thursday,  January  21,  1993  /  Notices 


5401 


Science  Board  to  the  Food  and  Drug 
Admin'stration 

Date,  time,  and  place.  February  2, 

1993,  9  a.m..  Federal  Bldg.  8,  rm.  1409, 
200  C  St.  SW.,  Washington,  DC. 

Type  of  meeting  ana contact  person. 
Open  board  discussion,  9  a.m.  to  3  p.m.; 
open  public  hearing,  3  p.m.  to  4  p.m., 
unless  public  participation  does  not  last 
that  long;  Sheryl  Rosenthal,  Office  of  the 
Senior  Advisor  for  Science  (HF-33), 

Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-443-5839. 

General  function  of  the  board.  The 
board  shall  provide  advice  primarily  to 
the  agency’s  Senior  Science  Advisor 
and,  as  needed,  to  the  Commissioner 
and  other  appropriate  officials  on 
specific  complex  and  technical  issues  as 
well  as  emerging  issues  within  the 
scientific  community  in  industry  and 
academia.  Additionally,  the  board  will 
provide  advice  to  the  agency  on  keeping 
pace  with  technical  and  scientific 
evolutions  in  the  fields  of  regulatory 
science;  on  formulating  an  appropriate 
research  agenda;  and  on  upgrading  its 
scientific  and  research  facilities  to  keep 
pace  with  these  changes.  It  will  also 
provide  the  means  for  critical  review  of 
agency  sponsored  intramural  and 
extramural  scientific  research  programs. 

Agenda — Open  board  discussion.  The 
board  will  receive  a  general  orientation 
about  FDA  and  an  overview  of  the 
existing  scientific  research  at  the 
agency.  An  introduction  to  the 
operations  of  the  Center  for  Biologies 
Evaluation  and  Research  and  the  Office 
of  Regulatory  Affairs  will  also  be 
presented. 

Open  public  hearing.  Interested 
persons  may  present  data,  information, 
or  views,  orally  or  in  writing,  on  issues 
pending  before  the  board.  Those 
desiring  to  make  formal  presentations 
should  notify  the  contact  person  before 
January  26, 1993,  and  submit  a  brief 
statement  of  the  general  nature  of  the 
evidence  or  arguments  they  wish  to 
present,  and  the  names  and  addresses  of 
proposed  participants.  Comments  will 
be  limited  to  5  minutes. 

Fertility  and  Maternal  Health  Drugs 
Advisory  Committee 

Date,  time,  and  place.  February  4  and 

5, 1993,  8;30  a.m.,  Parklawn  Bldg., 
Conference  rms.  D  and  E,  5600  Fishers 
Lane,  Rockville,  MD. 

(  Type  of  meeting  and  contact  person. 

I  Open  public  hearing,  February  4, 1993, 

I  8:30  a.m.  to  10  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  10  a.m.  to 
5  p.m.;  open  committee  discussion, 
February  5, 1993,  8:30  a.m.  to  4  p.m.; 


Philip  A.  Corfman,  Center  for  Drug 
Evaluation  and  Research  (HFD-510), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-443-3510. 

General  function  of  the  committee. 

The  corfimittee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  the  practice  of  obstetrics 
and  gynecology. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  January  21, 1993, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
February  4  and  5, 1993,  the  committee 
will  discuss  issues  related  to  providing 
oral  contraceptives  without 
prescription. 

Dental  Products  Panel  of  the  Medical 
Devices  Advisory  Committee 

Date,  time,  and  place.  February  11, 
1993, 12:30  p.m,  and  February  12, 1993, 
8  a.m.,  Ramada  Inn,  Ambassador  rm., 
8400  Wisconsin  Ave.,  Bethesda,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  February  11, 1993, 
12:30  p.m.  to  1:30  p.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  1:30  p.m.  to 
6  p.m.  Open  public  hearing,  February 

12, 1993,  8  a.m.  to  10  a.m.,  unless 
public  participation  does  not  last  that 
long;  open  committee  discussion,  10 
a.m.  to  6  p.m.;  Carolyn  A.  Tylenda, 
Center  for  Devices  and  Radiological 
Health  (HFZ— 410),  Food  and  Drug 
Administration,  1390  Piccard  Dr., 
Rockville,  MD  20850,  301-427-1090. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  January  27, 1993, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
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participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
February  11, 1993,  the  committee  will 
discuss  guidance  documents  for 
temporomandibular  joint  implants  and 
periodontal  test  kits.  If  time  permits,  the 
committee  will  provide 
recommendations  on  clas9ification  of 
the  following  devices;  (1)  Root  apex 
locator,  (2)  temporomandibular 
implants,  (3)  electrical  anesthesia 
devices,  and  (4)  bone-filling  and 
augmentation  materials.  On  February 

12, 1993,  an  update  on  dental  amalgam 
will  be  presented.  The  committee  will 
discuss  a  new  drug  application  for  a 
root  canal  filling  material. 

Cardiovascular  and  Renal  Drugs 
Advisory  Committee 

Date,  time,  and  place.  February  18, 
1993,  9  a.m.,  and  February  19, 1993, 

8:30  a.m..  National  Institutes  of  Health. 
Clinical  Center,  Bldg.  10,  Jack  Masur 
Auditorium,  9000  Rockville  Pike, 
Bethesda,  MD.  (Parking  in  the  Clinical 
Center  visitor  area  is  reserved  for 
Clinical  Center  patients  and  their 
visitors.  If  you  must  drive,  please  use  an 
outlying  lot  such  as  lot  41B.  Free  shuttle 
bus  service  is  provided  from  lot  41B  to 
the  Clinical  Center  every  8  minutes 
during  rush  hour  and  every  15  minutes 
at  other  times.) 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  February  18, 1993, 
9  a.m  to  10  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  10  a.m.  to 
6  p.m.;  open  committee  discussion, 
February  19, 1993,  8:30  a.m.  to  5  p.m.; 
Joan  C.  Standaert,  Center  for  Drug 
Evaluation  and  Research  (HFD-110), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
419-259-6211  or  Valerie  M.  Mealy, 
Advisors  and  Consultants  Staff,  301- 
443-4695. 

General  function  of  the  committee. 

The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  cardiovascular  and 
renal  disorders. 

Agenda— Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  February  10, 1993, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
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approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
February  10. 1993.  the  committee  will 
discuss:  (1)  New  drug  application  (NDA) 
19-885/S-OOl,  Acoupril  (quinapril  HQ, 
Parke-Davis)  tablets  tor  congestive  heart 
failure;  (2)  NDA  19-558/S-O07,  Piinivil 
(lisinopril.  Merck  Research 
Laboratories)  tablets  for  congestive  heart 
failure;  and  (3)  NDA  19-777/S-007, 
Zestril  (lisinopril.  Stuart/IQ 
Pharmaceuticals)  tablets  for  congestive 
heart  failure.  On  February  19. 1993,  the 
committee  will  discuss:  (1)  NDA  18- 
343/S-048,  Capoten  (captopril,  Bristol- 
Myers  Squibb)  tablets  for  the  prevention 
of  congestive  heart  failure,  the  SAVE 
(Survival  and  Ventricular  Enlargenrent) 
trial;  and  (2)  NDA  18-998/S-C32, 
Vasotec  (enaiapril  maleate,  Merck 
Research  Laboratories)  tablets  for  the 
prevention  of  congestive  heart  failure, 
the  SOLVD  (Studies  of  Left  Ventricular 
Dysfunction)  Prevention  trial. 

Board  of  Tea  Experts 

Date,  time,  and  place.  February  25 
and  26. 1993, 10  a.m..  New  York 
Regional  Laboratory,  rm.  700. 850  Third 
Ave.,  Brooklyn,  NY, 

Type  of  meeting  and  contact  person. 
Open  pubbc  hearing,  February  25, 1993, 
10  a.m.  to  11  aju..  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  11  a.m.  to 
4:30  p.m,;  open  committee  discussion, 
February  26. 1993, 10  a.m.  to  4:30  p.m.; 
Robert  H.  Dich.  New  York  Regional 
Laboratory,  Food  and  Drug 
Administration,  850  Third  Ave., 
Brooklyn,  NY  11232,  718-965-5730. 

General  function  of  the  board.  The 
board  advises  on  establishment  of 
uniform  standards  of  purity,  qiwlity, 
and  fitness  for  consumption  of  all  tea 
imported  into  the  United  States  under 
21  U.S.a  42. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee. 

Open  committee  discussion.  The 
committee  will  discuss  and  select  tea 
standards. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involv^.  There  are  no  closed  portions 


for  the  meetings  mmounoed  in  this 
notice.  The  de^  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  ere  li^d  dx)ve. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  leak  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  t^  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chauperson  determines  will  facilitate 
the  committee’s  work. 

Public  hearings  are  subject  to  FDA’s 
guideline  (subpart  C  of  21  QR  part  10) 
concerning  the  policy  and  procklures 
for  electronic  roklia  coverage  of  FDA’s 
public  administrative  proceklings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  OTl  10.205, 
representatives' of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA’s  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  mmounced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  ri^t  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  list^  above,  either  orally 
or  in  writing,  prior  to  the  meeting  Any 
person  attmding  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
m^e  an  oral  presentation  at  the 
hearing’s  ctmdusion,  if  time  permits,  at 
the  chairperson’s  discretion. 

The  agkida,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  «vill 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  will  be  available  TOm  the 
Freedom  of  Information  Office  (HFI-35), 
Food  and  Drug  Administration,  rm. 
12A-16,  5600  Fishers  Lane,  Ro^ville, 
MD  20857,  approximately  15  woridng 
days  after  the  meeting,  at  a  cost  of  10 
cents  per  page.  The  transcript  may  be 
viewed  at  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administratimi,  rm.  1-23, 12420 
Parklawn  Dr.,  I^kville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  between  the  hours  of  9  a.m. 
and  4  p.m.,  Mcmday  through  Friday. 


Summary  minutes  of  the  op^  pmtkm 
of  the  meeting  will  be  avaikAde  from  the 
Freedom  of  Information  Office  (address 
above)  beginning  approximately  90  days 
after  the  meeting. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (S  U.S.C.  app.  2).  and 
FDA’s  regulations  (21  CFR  part  14)  on 
advisory  committees. 

The  Commissioner  ap^proves  the 
scheduling  of  meetings  at  locations 
outside  of  the  Washington.  DC.  area  on 
the  basis  of  the  criteria  of  21  CFR  14.22 
of  FDA’s  regulation  relating  to  public 
advisory  committees. 

FDA  regrets  that  it  is  publishing  this 
notice  in  the  Federal  Re^ster  less  than 
15  days  prior  to  the  meeting  of  the 
Science  Board  to  the  Food  and  Drug 
Administration  because  of  schedulipg 
difficulties  and  time  constraints  due  in 
part  to  the  holidays. 

Dated:  January  13, 1993. 

Jane  E.  Henney, 

Deputy  Commissioner  for  Operations. 

(FR  Doc.  93-1275  FUed  1-15-93;  8:45  ami 
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Health  Care  Financing  Administration 

[OPHC-026-N] 

Health  Maintenance  Organtzatlona; 
HMO  Qualification  Determinations  and 
Compliance  Actions 

AGENCY:  Health  Care  Finandog 
Administration  (HCFA),  HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  sets  forth  the 
names,  addiessfos,  service  areas  or 
modified  service  areas,  and  dates  of 
qualification  or  expansion  of  mitities 
determined  to  be  Federally  qualified 
health  maintenance  organizations 
(FQHMOs)  during  the  period  April  1, 
1992  through  Septembk  30, 1992.  It 
also  includes  the  service  expansion  area 
for  one  FQHMO  that  had  been 
inadvertently  omitted  from  the  previous 
Federal  Register  notice  that  covered  the 
period  August  6, 1991  through  March 
31. 1992.  Additionally,  it  sets  forth 
compliance  actions  t^en  by  the  Office 
of  Prepaid  Health  Care  Operations  and 
Oversight  for  the  period  April  1, 1992 
throu^  September  30, 1992.  ’Dus  notice 
is  being  published  in  accordance  with 
our  regulations  set  forth  at  42  CFR 
417.144  and  417.163,  which  require 
publication  in  the  Federal  Register  of 
certain  determinations  relating  to 
FQHMOs. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Boesz,  (202)  619-0840. 
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SUPPLEMEHTARY  INFORMATION: 

A.'  Qualification  Determinations 

As  part  of  our  evaluation  and 
determination  of  whether  an  entity 
qualifies  as  a  Federally  qualified  health 
maintenance  organization  (FQHMO), 
our  regulations  set  forth  at  42  CFR 
417.144(e),  promulgated  under  title  XIII 
of  the  Public  Health  Service  Act  (the 
Act)  (42  U.S.C.  300e),  require 
publication  in  the  Federal  Register  of 
the  names,  addresses,  and  descriptions 
of  the  service  areas  of  new  FQHMOs. 

We  interpret  this  requirement  as 
applying  to  revisions  of  service  areas  of 
currently  approved  FQHMOs  as  well. 
Our  last  notice  containing  this 
information  was  published  in  the 
Federal  Register  on  July  27, 1992  (57  FR 
33202)  and  corrected  on  September  11, 
1992  (57  FR  41810). 

There  are  three  categories  of 
FQHMOs:  Operational,  transitionally 
qualified,  and  pre-operational. 
Definitions  of  ^ese  terms  are  set  forth 
at  42  CFR  417.141. 

The  Office  of  Prepaid  Health  Care 
Operations  and  Oversight  has 
determined  that  the  following  entities 
are  operational  FQHMOs  under  section 
1310(d)  of  the  Act  (42  U.S.C  300e-9(d)) 
or  have  expanded  their  previously 
qualified  service  areas: 

1. NewFQfiMO 

CIGNA  Health  Plan  of  Tennessee 
(Group  Model,  see  section  1310(b)(1)  of 
the  Act),  1801  West  End  Avenue, 
Nashville,  Tennessee  37203.  The 
Federally  qualified  service  area  of 
CIGNA  Health  Plan  of  Tennessee 
include  the  following  counties  in  their 
entirety:  Cheatham,  Davidson, 
Robertson,  Rutherford,  Summer, 
Williamson,  and  Wilson. 

Date  of  qualification:  August  10, 1992. 

2.  Service  Area  Expansions  and 
Regional  Components  of  Existing 
FQHMOs 

a.  Inter  Valley  Health  Plan  (IVHP) 
(individual  Practice  Association  Model, 
see  sections  1302(5)  and  1310(b)(2)(A) 
of  the  Act),  300  South  Park  Avenue, 
suite  300,  Pomona,  California  91766. 
IVHP’s  previously  Federally  qualified 
service  area  has  l^en  expand^  to 
include  the  following  zip  codes  in  Los 
Angeles  and  Orange  Counties: 

Los  Ahgeles  County 

90021 

90022 

90031  through  90033 

90040  through  90042 

90063 

90065 

90071 


90601  through  90606 

90631 

90638 

90640 

90660 

90720 

91001 

91007 

91011 

91020 

91030 

91046 

91101  through  91108 
91201  through  91208 
91801 
91803 

Orange  County 

90620  through  90624 

90630 

90670 

90680 

92613 

92621 

92631  through  92635 

92640 

92641 
92645 

92664  through  92670 

92686 

92687 

92801  through  92808 
Date  of  qualification  for  service  area 
expansion:  April  2, 1992. 

b.  PacifiCare  of  California  (PC) 
(Individual  Practice  Association  Model, 
see  sections  1302(5)  and  1310(b)(2)(A) 
of  the  Act),  5995  Plaza  Drive,  Cypress, 
California  90630.  PC’s  previously 
Federally  qualified  service  area  has  been 
expanded  to  include  the  following  zip 
codes  in  Santa  Barbara  County: 

93010 

93067 

93101 

93103 

93105 

93108  through  93111 

93117 

93214 

93254 

93427 

93429 

93434 

93440 

93441 

93454 

93455 
93460 
93463 

Date  of  qualification  for  service  area 
expansion:  May  6, 1992. 

c.  Health  Net  (HN)  (Individual 
practice  Association  Model,  see  sections 
1302(5)  and  1310(b)(2)(A)  of  the-Act), 
Post  Office  Box  9103,  Van  Nuys, 
California  91409.  HN’s  previously 
Federally  qualified  service  area  has  been 


expanded  to  include  Santa  Cruz  County 
in  its  entirety  ani  the  following  zip 
codes  in  Fresno.  Madera,  and  Tulare 
Counties: 

Fresno  County 

93242 

93602 

93606 

93609 

93612 

93613 
93616 
93622 

93625 

93626 

93630 

93631 

93648  through  93652 

93654 

93657 

93662 

93667 

93700  through  93712 
93714  through  93718 
93720  through  93722 
93724  through  93729 

93740 

93741 

93744 

93745 
93747 
93750 
93755 

93759  through  93762 

93764 

93765 

93771  through  93780 

93782 

93784 

93786 

93790  through  93794 
Madera  County 
93614 

93637  through  93639 
93643  through  93645 

Tulare  County 

93618 

93666 

93673 

Date  of  qualification  for  service  area 
expansion:  Jime  18, 1992. 

d.  Sisters  of  Providence  Good  Health 
Plan  of  Oregon  (A.K.A.  Good  Health 
Plan  /GHPjJ (Individual  Practice 
Association  Model,  see  sections  1302(5} 
and  1310(b)(2)(A)  of  the  Act),  1235  NE 
47th,  Suite  220,  Portland,  O^on  97213. 
GHP’s  previously  Federally  qualified 
service  area  has  been  expanded  to 
include  Clatsop  County  in  its  entirety. 

Date  of  qualification  for  service  area 
expansion:  June  29, 1992. 

e.  Prudential  Health  Car^  Plan  (A.K.A. 
PruCare  of  North  Texas  (PruCare)) 
(Direct  Contract  Model,  see  section 
1310(b)(2)(B)  of  the  Act),  4100  Alpha 
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Road.  Suite  400,  Dellas,  Texas  75244- 
4327.  PruCare’s  pieviously  Federally 
qualified  service  area  has  been 
expanded  to  include  the  following 
counties  in  their  entirety:  Hood,  Parker, 
and  Somervell,  and  the  remaining  areas 
of  Denton,  Ellis,  Johnsmi,  and  Kaufinan 
Counties  that  were  not  previously 
Federally  qualified. 

Date  of  qualification  for  service  area 
expansion:  July  1, 1992. 

f.  FHP.  Inc.  (FHP)  (Individual  Practice 
Association  Model,  see  sections  1302(5) 
and  1310(b)(2MA)  of  the  Act),  9900 
Talbert  Avenue,  Fountain  Valley, 
California  92708.  FHP’s  previously 
Federally  qualified  service  area  has  been 
expanded  to  include  Hemet,  High 
Desert,  San  Diego  (South  Bay  and 
Coastal  North),  Simi  Valley,  Orange 
County,  and  the  following  zip  codes  in 
the  referenced  counties: 

Los  Angeles  County 


90001  through  90008 
90010  through  90029 
90031  through  90040 
90042  through  90049 
90056  through  90059 
90061  through  90065 
90067  through  90069 
90071 
90077 
90201 

90210  through  90212 
90220  through  90223 
90230 
90232 

90240  through  90242 
90245 

90247  through  90250 

90254 

90255 
90260 
90262 

90265 

90266 
90270 
90272 
90274 

90277 

90278 
90280 

90290  through  90293 

90301  through  90310 

90401  through  90405 

90501  through  90505 

90507  throi]^  90510 

90601  thim^gh  90608 

90637  thnn;^  90640 

90650 

90660 

90670 

90701 

90706 

90710 

90712  through  90717 

90723 

90731 


90732 

90744  through  90746 

90748 

90749 

90801  through  90810 

90813  throi^  90815 

90822 

90853 

91001 

91006 

91010 

91011 
91016 
91020 
91024 
91030 
91040 
91042 
91046 
91101 

91103  through  91108 
91201  through  91208 
91214 

91301  through  91304 

91306 

91307 
91311 
91316 

91324  through  91326 

91331 

91335 

91340 

91342  through  91345 

91352 

91356 

91364 

91367 

91401  through  91403 

91405 

91406 
91411 
91423 
91436 

91501 

91502 

91504  through  91506 

91601 

91602 

91604  through  91608 

91702 

91706 

91711 

91722  through  91724 
91731  througli  91733 
91740 

91744  through  91746 

91748 

91750 

91754 

91765  through  91768 

91770 

91773 

91775 

91776 
91780 

91789  through  91792 

91801 

91803 

93510 


93534 

93535 
03543 
03544 

93550 

93551 
93553 
03563 

Riversiide  County 

01719 

91720 

91752 

91760 
92320 
92501 

92503  through  92509 
92530 

92543 

92544 

92548 

92549 
92553 
925S5 
92557 

92561 

92562 
92567 
92570 

92583  throu^  92586 
92589 

92595 

92596 

San  Bernardino  County 

91701 

91709 

91710 
91730 
91739 
91743 

91761  thrmi^  91764 
91786 

92301 

92307 

92308 
92316 
92318 
92324 

92335 

92336 
92342 

92345 

92346 
92354 
92356 
92359 

92368 

92369 

92371  throD^  92374 

92376 

92392 

92294 

92397 

92399 

92401 

92404 

02405 

92407  through  92411 
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San  Diego  County  ' 

91901 

91902 

91905 

91906 

91910 

91911 
91913 

91916 

91917 

91931 

91932 

91934 

91935 

91941 

91942 

91945  through  91948 

91950 

91963 

91976  through  91979 
92003 

92007  through  92009 
92014 

92019  through  92021 

92024  through  92028 

92037 

92040 

92054 

92056 

92057 

92059  through  91962 
!  92064  through  92071 

i  92075 

92082  through  92084 
92086 

92101  through  92111 
92113  through  92124 


92126  through  92131 

92133 

92135 

92139 

92140 
92145 

92154 

92155 

Ventura  County 
91320 

91360  through  91362 

93015 

93021 

93040 

93063 

93065 

Date  of  qualification  for  service  area 
expansion:  July  27, 1992.  • 

g.  Humana  Medical  Plan,  Inc.  (HMP) 
(Individual  Practice  Association  Model, 
see  sections  1302(5)  and  1310(b)(2)(A) 
of  the  Act),  500  West  Main  Street,  Post 
Office  Box  1438,  Louisville,  Kentucky 
40201-1438.  Hh'IP’s  Federally  qualified 
regional  component  (Humana-Daytona) 
now  includes  Flagler  and  Volusia 
Counties  in  their  entireties. 

Date  of  qualification  for  the  regional 
component:  August  17, 1992. 

h.  FHP,  Inc.  (FHP)  (Individual 
Practice  Association  Model,  see  sections 
1302(5)  and  1310(b)(2)(A)  of  the  Act), 
9900  Talbert  Avenue,  Fountain  Valley, 
California  92708.  FHP’s  Federally 
qualified  regional  component  includes 
Clark  County,  Nevada  in  its  entirety  and 


the  following  zip  codes  in  Mohave 
County,  Arizona; 

85360 

86401 

86411 

86412 
86427 

86430 

86431 
86433 

86436  through  86438 
86440  through  86444 
Date  of  qualification  for  the  regional 
component:  September  4, 1992. 

3.  This  notice  also  includes  the 
following  service  area  expansion  that 
had  been  inadvertently  omitted  from  the 
July  27, 1992  Federal  Register  notice, 
which  covered  the  period  August  6, 

1991  through  March  31, 1992: 

*  SANUS  Texas  Health  Plan,  Inc. 
(SANUS)  (Direct  Contract  Mc^el,  see 
section  131Q(b)(2)(B)  of  the  Act),  8600 
Freeport  Parkway,  Irving,  Texas  75063. 
SANUS'  previously  Federally  qualified 
service  area  has  been  expanded  to 
include  the  following  counties  in  their 
entirety:  Cooke,  Delta,  Fannin,  Grayson, 
Hood,  Hopkins,  Hunt,  Kaufman,  Rains, 
Somervell,  and  Wise.  Also,  the 
approved  service  area  includes  the 
incorporated  city  of  Mineral  Wells 
located  in  the  County  of  Palo  Pinto. 

Date  of  qualification  for  service  area 
expansion:  March  23, 1992. 

B.  Notices  of  Revocation 


Organization 


Health  Plan  ol  America,  Cypress,  CaUtomia . 

Rutgers  Community  Health  Plan,  Somerset,  New  Jersey 

Samaritan  Health  Plan  Inc.,  Milwaukee,  Wisconsin . 

HMO  Minnesota,  St.  Paul,  Minnesota  . . 


Date  issued 


Reason 


4/23/92 

6/11/92 

9/10/92 

9/11/92 


Voluotary  relinqulshmont  (merger). 
Voluntary  reiinquishment  (merger). 
Voluntary  relinquiahmenl  (merger). 
Voluntary  reknqulshment. 


C.  Availability  of  Additional 
Information 

A  cumulative  list  of  FQHMOs  and 
additional  information  may  be  obtained 
by  writing  to  the  following  address: 
Office  of  Prepaid  Health  (fare 
Operations  and  Oversight,  Health  Care 
Financing  Administration,  Room  4406 
Cohen  Building,  330  Independent 
Avenue,  SW.,  Washington,  DC  20201. 

The  list  also  may  be  obtained  by 
visiting  that  office  between  the  hours  of 
8:30  a.m.  and  4:30  p.m.  Monday  through 
Friday,  except  for  Federal  holidays. 
Interested  persons  should  contact 
Margie  Sharif  for  an  appointment, 
telephone  (202)  619-0845. 

Authority:  (42  U.S.C  300e)  Title  Xlll  of  the 
Public  Health  Service  Act. 

((Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare-Hospital 
Insurance:  and  Propam  No.  93.774, 


Medicare-Supplementary  Medical  Insurance 
Program) 

Dated:  January  12, 1993. 

William  Toby,  Jr., 

Acting  Deputy  Administrator,  Health  Care 
Financing  Administration. 

[FR  Doc.  93-1224  Filed  1-19-93;  8:45  am) 
BILUNG  CODE  4120-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 

[Docket  No.  N-93-3564] 

Submission  of  Proposed  Information 
Collections  to  0MB 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notices. 


SUMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  fur 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comment  on  the 
subject  proposals. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comment  regarding 
these  proposals.  Comments  should  refer 
to  the  proposal  by  name  and  should  be 
sent  to:  Angela  Antonelli,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  E)C  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development.  451  7th  Street. 
Southwest,  Washingtofi,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
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toll-fi^  ntunber.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposals 
for  the  collections  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 

Act  (44  U.S.C.  chapter  35). 

The  Notices  list  the  following 
information: 

(1)  The  title  of  the  information 
collection  proposal; 

(2)  The  office  of  the  agency  to  collect 
the  information; 

(3)  The  description  of  the  need  for  the 
information  and  its  proposed  use; 

(4)  The  agency  form  number,  if 
applicable; 

(5)  What  members  of  the  public  will 
be  affected  by  the  proposal; 

(6)  How  fi^uently  information 
submissions  will  be  required; 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  information 
submission  including  number  of 
respondents,  fiequency  of  response,  and 
hours  of  response; 

(8)  Whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and 

(9)  The  names  and  telephone  numbers 
of  an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Depeirtment. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  January  8, 1993. 

John  T.  Murphy, 

Director,  IRM  Policy  and  Management 

Division. 

Proposal:  Mortage  Record  Change. 
Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Mortgagees  who  participate  in  the  HUD/ 
FHA  insurance  programs  must  report 
mortgage  portfolio  activity  to  the 
Department  regarding  change  of  investor 
and/or  service. 

Form  Number:  HUD-92080. 
Respondents:  Businesses  or  Other 
For-Profit. 

Frequency  of  Submission:  On 

Occasion. 

Reporting  Burden: 

Number  of  re¬ 
spondents 

Frequency  of  Hours  per  _  Burden 

response  ^  response  ~  hours 

HUD-92060  . 

.  9,062 

245.64  .1  222,600 

Total  Estimated  Burden  Hours: 
222,600. 

Status:  Extension. 

Contact:  Donald  L.  Kline,  HUD,  (202) 
708-1994.  Angela  Antonelli,  OMB, 

(202) 395-6880. 

Dated:  January  8, 1993. 

Proposal:  Description  of  Materials. 
Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  Form 
HUD-92005  is  needed  so  that  builders 
and  sponsors  can  describe  the  materials 
and  assembly  of  dwellings  and  other 
improvements  to  the  property.  This 
form  and  the  drawings  define  the  scope 
and  limits  of  the  construction  and  is 
used  by  HUD  to  estimate  value  for  FHA 
mortgage  insurance. 

Form  Number:  HUD-92005. 
Respondents:  Businesses  or  Other 
For-Profit,  Federal  Agencies  or 
Employees  and  Small  Businesses  or 
Organizations. 

Frequency  of  Submission:  On 

Occasion. 

Reporting  Burden: 

Number  of  re¬ 
spondents 

Frequency  of  Hours  per  _  Burden 

response  resporise  ~  ftouns 

HUD-92005  . 

.  2,500 

40  .5  50,000 

Total  Estimated  Burden  Hours: 
50,000. 

Status:  Extension. 

Contact:  Kenneth  L.  Crandall,  HUD, 
(202)  708-2720.  Angela  Antonelli, 
OMB,  (202)  395-6880. 

Dated:  )anuary  8, 1993. 

Proposal:  American  Housing 
Survey — 1993  National  Sample. 


Office:  Policy  Development  and 
Research; 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
1993  AHS-National  is  a  longitudinal 
study  that  collects  current  information 
on  the  quality,  availability,  and  cost  of 
the  housing  inventory.  It  also  provides 
information  on  the  characteristics  of 
occupants.  Federal  and  local 


government  agencies  use  AHS  data  to 
evaluate  housing  issues. 

Form  Number:  AHS-21,  22,  23,  26(L), 
27(L),  28(L),  and  394. 

Respondents:  Individuals  or 
Households. 

Frequency  of  Submission:  Biennially. 
Reporting  Burden: 


Number  of  re¬ 
spondents 

Frequency  of 
response 

Hours  per 
resporise 

Burden 

hours 

Survey . . 

.  62,000 

1 

.54 

33,552 

Total  Estimated  Burden  Hours: 
33,552. 

Contact:  Duane  T.  McGough,  HUD, 
(202)  708-1060.  Daniel  H.  Weinberg, 
Census,  (301)  763-8550.  Angela 
Antonelli,  OMB,  (202)  395-6880. 


Dated;  January  8, 1993. 

Proposal:  Requisition  for 
Disbursement  of  Section  202  Loan 
Funds. 

Office:  Housing. 


Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  Form 
HUD-92403-EH  will  be  used  by  the 
non-profit  borrower  entity  to  obtain 
disbursement  on  its  HUD-funded 
building  loan  under  the  Section  202 
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Housing  Program  for  the  Elderly  or 
Handicapped.  Its  use  dimng  the 
construction  period  will  enable  the 
borrower  to  obtain  funds  to  settle  his 


obligations  or  reimbursement  in  a 
timely,  manner. 

Form  Number:  HUD-92403-EH. 
Respondents:  Non-Profit  Institutions. 


Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Number  of  re¬ 
spondents 

Frequency  of 
response 

Hours  per 
response 

Burden 

hours 

HUD-92403-EH  . 

. . 

. . . 

.  '  550 

3 

.5 

825 

Total  Estimated  Burden  Hours:  825. 
Status:  Extension. 

Contact:  Evelyn  Berry,  HUD,  (202) 
708-2866.  Angela  Antonelli,  0MB, 
(202)  395-6880. 

Dated:  January  8, 1993. 


Proposal:  Single  Family  Property 
Disposition  Program  for  Uie  Homeless, 
Interim  Rule. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
purpose  of  this  program  is  to  make 
available,  through  sale  or  lease,  to 
applicants  approved  by  HUD,  certain 


HUD-acquired  single  family  properties 
for  use  by  the  homelass. 

Form  Number:  None. 

Respondents:  State  or  Local 
Governments  and  Non-Profit 
Institutions. 

Frequency  of  Submission:  On 
occasion. 

Reporting  Burden: 


Number  ol  re- 

Frequency  of 

Hours  per 

Burden 

spondents 

response 

resporise 

hours 

1  Information  ColUection . . . . . . . . . 

. . . .  300 

1 

2 

600 

Total  Estimated  Burden  Hours:  600. 
Status:  Extension. 

Contact:  Adn  Sudduth,  HUD,  (202) 
708-0740.  Angela  Antonelli,  OMB, 
(202)  395-6880. 

Dated:  January  8, 1993. 

Proposal:  Single  Family  Accounting 
Management  System  (SAMS)  Public 
Reporting  Forms. 

Office:  Housing. 


Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  In 
managing  its  program  to  dispose  of 
acquired  single  family  properties,  HUD 
reimburses  contractors  and  vendors  for 
their  services  in  maintaining,  marketing, 
and  selling  HUD  homes,  and  collects 
funds  horn  the  sales  of  these  properties. 
Several  forms  capture  the  information 
necessary  for  HUD  to  record  and  process 
financial  transactions  in  this  automated 


Single  Family  Accounting  Management 
System. 

Form  Number:  SAMS^llOO,  1101, 
1103, 1104, 1106, 1108, 1110, 1111, 
1115, 1116, 1116A,  1117,  and  1300. 

Respondents:  Businesses  or  Other 
For-Profit. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Intoimatlon  CoOectton 


Number  of  re¬ 
spondents 


Frequency  of 
response 


Hours  per 
response 


Total  Estimated  Burden  Hours:  Proposal:  Mortgagee  Request  for 

54,520.  Extension  of  Time  Requirements. 

SlotorNew.  Need  for  th^ 

Contact:  Augusta  J.  Benge,  HUD,  (202)  Information  and  its  Proposed  Use:  Form 


708-4029.  Angela  Antonelli,  OMB, 
(202)  395-6880. 

Dated:  January  8, 1993. 


HUD-50012  will  be  used  by  mortgagees 
when  requesting  an  extension  for 
completion  of  foreclosure  and  claim 
actions. 


Form  Number:  HUD-50012. 
Respondents:  Businesses  or  Other 
For-Profit  and  Small  Businesses  or 
Organizations. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Number  ol  re¬ 
spondents 

Frequency  of  ^ 
response 

Hours  per 
response 

Burden 

hours 

,  HUD-50012  Recordfceeptrrg 

9onft 

2 

.20 

800 

2^000 

1 

.50 

1.000 

Total  Estimated  Burden  Hours:  1,800. 
Status:  Extension. 

Contact:  Leslie  Bromer,  HUD,  (202) 
708-1719.  Angela  Antonelli,  OMB, 
(202)  395-6880. 

Dated:  January  8, 1993. 


Proposal:  Single  Family  Property 
Disposition;  Program  for  Sales  to 
Nonprofits  and  Governmental  Entities. 
Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 


Demonstration  Program  facilitates  the 
sale  of  HUD  acquired  Single  Family 
properties  to  private  nonprofit 
organizations  and  governmental  entities 
for  resale  to  low  and  moderate  income 
families.  The  program  will  also  help  to 
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stabilize  neighborhoods  and  to  expand  Form  Number:  None.  Frequency  of  Submission:  On 

affordable  homeownership  Respondents:  State  or  Local  Occasion, 

opportunities  for  low  and  moderate  Governments  and  Non-Profit  Reporting  Rurden: 

income  families.  Institutions. 

Number  of  re-  Frequency  of  Hours  per  _  Burden 

sporxjents  response  response  ~  hours 

Information  Collection .  10  1  50  500 


Total  Estimated  Burden  Hours:  500. 
Status:  Reinstatement. 

Contact:  Marion  F.  Conell,  HUD  (202) 
708-0740.  Angela  Antonelli,  0MB, 

(202)  395-6880. 

Dated;  January  8, 1993. 

Proposal:  Urban  Revitalization 
Demonstration  Program. 

Office- Public  and  Indian  Housing. 


Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
information  provided  by  the  applicant 
will  be  reviewed  by  HITO  and  evaluated 
against  rating  criteria  for  possible  grant 
funding.  HUD  will  review  and 
determine  the  feasibility  and 
effectiveness  of  both  planning  and 
implementation  applications  to  conduct 
this  demonstration  program.  Applicants 


will  be  notified  of  their  selection/ 
rejection. 

Form  Number:  HUD-52825,  50070 
and  52820. 

Respondents-.  State  or  Local 
Governments. 

Frequency  of  Submission:  Quarterly 
and  Recordkeeping. 

Reporting  Burden: 


Number  of  re¬ 
spondents 

Frequency  of 
response 

Hours  per 
response 

Burden 

hours 

Inlormation  Collection . 

50 

1 

Varies 

17,634 

Total  Estimated  Burden  Hours: 
17,634. 

Status:  New. 

Contact:  Janice  Rattley,  HUD,  (202) 
708-1800,  Angela  Antonelli,  OMB, 
(202) 395-6880. 

Dated;  January  8, 1993. 

IFR  Doc.  93-1282  Filed  1-19-93;  8:45  am] 
BILLING  CODE  4210-01-M 


Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  R-93-3454;  FR-330a-N-02] 

Community  Development  Technical 
Assistance  Program  Announcement  of 
Funding  Awards 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Announcement  of  competition 
winners. 

SUMMARY:  In  accordance  with  section 
104(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  announcement 
notifies  the  public  of  funding  decisions 
the  Department  has  made  under  the 
Community  Development  Technical 
Assistance  Program,  following  a 
national  competition,  to,  economically 
empower  low-income  residents  in 
Community  Development  Block  Grant 
(CDBG)  communities,  especially  riot 
damaged  areas  of  Los  Angeles, 
California.  The  announcement  contains 


the  names  and  addresses  of  the  award 
winners  and  the  amounts  of  the  awards. 
EFFECTIVE  DATE:  January  21, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  Duncan.  Office  of  Economic 
Development,  Department  of  Housing 
and  Urban  Development,  room  7144, 

451  Seventh  Street,  SW„  Washington, 
DC  20410;  his  telephone  number  is 
(202)  708-3773.  The  TDD  number  is 
(202)  708-0564.  These  are  not  toll-free 
numbers. 

SUPPLEMENTARY  INFORMATION:  In  a  Notice 
published  on  June  29, 1992  (57  FR- 
3300-N-01),  the  Department  announced 
the  availability  of  up  to  $12.1  million  in 
grants  to  provide  technical  assistance  in 
support  of  local  economic 
empowerment,  including  business 
development  and  job  training 
initiatives,  for  low-income  residents  in 
CDBG  communities. 

This  competition  was  authorized 
under  title  I,  section  107(b)(4)  of  the 
Housing  and  Community  Development 
Act  of  1974,  and  conducted  pursuant  to 
program  requirements  contained  in  24 
CFR  570.400  and  570.402  (the 
Community  Development  Technical 
Assistance  Program).  The  purpose  of  the 
competition  is  to  provide  technical 
assistance  to  help  communities  create 
public-private  partnerships  among  city 
officials,  private  sector  organizations, 
and  a  broad  array  of  local  neighborhood 
groups  and  organizations  to: 

Create  and  implement  an  economic 
employment  program  including 
supporting  the  implementation  of 


Federal  enterprise  zones  (if  enacted)  and 
on-going  State  enterprise  zone  efforts; 

Establish  comprehensive  activities  to 
link  economic  empowerment  and  job 
training  efforts  to  benefit  lower  income 
residents;  and 

Implement  applicants’  programs 
through  a  coalition  of  diverse  public 
and  private  organizations. 

The  Notice  announced  the  availability 
of  $12.1  million  and  was  divided  into 
three  subcompetitions.  The  first 
subcompetition  allocated  $4.0  million  to 
be  awarded  to  CDBG  entitlement 
jurisdictions  within  Los  Angeles  County 
that  were  able  to  demonstrate  extensive 
physical  damage  resulting  from  the  civil 
disturbances  occurring  during  April- 
May  1992.  Nine  applicants  responded  to 
the  Notice  by  the  closing  date  of  August 
6, 1992;  these  were  scored  and  selected 
for  funding  according  to  the  “Factors  for 
Award”  contained  in  the  June  29, 1992 
Notice.  Eight  applicants  were  able  to 
demonstrate  extensive  physical  damage 
resulting  from  the  April-May  1992  civil 
disturbances  and  were  scored.  One 
applicant  was  not  able  to  demonstrate 
extensive  physical  damage  resulting 
from  the  April-May  1992  civil 
disturbances  and  did  not  receive 
consideration  under  this 
subcompetition.  However,  the  applicant 
was  considered  under  the  $6.6  million 
subcompetition  in  accordance  with  the 
terms  of  the  Notice. 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Elevelopment 
Reform  Act  of  1989  (Pub.  L.  102- -235, 


Federal  Register  /  Vol.  58,  No.  12  /  Thursday,  January  21,  1993  /  Notices 


5409 


approved  December  15, 1989),  HUD  is 
publishing  the  names  of  the  winners  of 
the  $4.0  million  technical  assistance 
subcompetition  to  economically 
empower  low-income  residents  in 
Community  Development  Block  Grant 
Communities,  especially  in  riot 
damaged  areas  of  Los  Angeles, ' 
California,  and  in  connection  with 
implementation  of  enterprise  zones. 

1.  City  of  Los  Angeles,  215  W. 

6th  Street,  Los  Angeles,  CA 
90014.  Parker  C.  Anderson, 

Community  Development 
Department,  213-485-4682  1,052,631 

2.  Los  Angeles  County,  2525 
Corporate  Place,  Monterey 
Park,  CA  91754.  Edna 
Bruce,  Community  Develop¬ 
ment  Commission,  213- 

260-2187  .  1,052,631 

3.  City  of  Long  Beach,  333  W. 

Ocean  Blvd.  Long  Beach, 

California  90802.  Michael 
K.  Parker,  Community  De¬ 
velopment  Department, 

310-590-6843  .  491,228 

4.  City  of  Compton,  205  South 
Willowbrook  Avenue, 

Compton,  CA  90220.  Timo¬ 
thy  Iverson,  Office  of  Grants 
Management  Services,  31(1- 

605-5580  .  280,702 

5.  City  of  Huntington  Park, 

6550  Miles  Avenue,  Hun¬ 
tington  Park,  C:A  90255. 

Tim  Anusiem,  Oimmunity 
Development  Department, 

213-582-6161 .  280,702 

6.  City  of  Inglewood,  One 

Manchester  Blvd., 

Inglewood,  CA  90301.  Patri¬ 
cia  Way,  Department  of 
Community  Development 
and  Housing,  310-412- 

5230 . 280,702 

7.  City  of  Lynwood,  11330 
Bullis  Road,  Lynwood,  CA 
90262.  Sol  Blumenfeld, 

Community  Development 
Department,  310-603-0220.  280,702 

8.  City  of  Pasadena,  100  North 
Garfield  Avenue,  Pasadena, 

CA  91109.  Anthony  Ran¬ 
dolph,  Department  of 
Northwest  Programs,  818- 

405-3567 .  280,702 

The  second  subcompetition  allocated 
$6.6  million  to  be  awarded  to  CDBG 
entitlement  jurisdictions  other  than 
those  California  jurisdictions  identihed 
under  the  $4.0  million  subcompetition. 
Fifty  applicants  responded  to  the  Notice 
by  the  closing  date  of  August  6, 1992; 
these  were  scored  and  selected  for 
funding  according  to  the  "Factors  for 
Award”  contained  in  the  June  29, 1992 
Notice.  One  applicant  that  had 
responded  under  the  $4.0  million 
subcompetition  was  not  able  to 
demonstrate  extensive  physical  damage 
resulting  from  the  April-May  1992  civil 


disturbances  and  was  included  in  the 
$6.6  million  competition  in  accordance 
with  the  provisions  of  the  Notice.  The 
$6.6  million  that  was  available 
permitted  full  or  partial  funding  of  the 
20  most  qualified  applicants. 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (Pub.  L.  102-235, 
approved  December  15, 1989),  HUD  is 
publishing  the  names  of  the  winners  of 
the  $6.6  million  technical  assistance 
subcompetition  to  economically 
empower  low-income  residents  in 
Community  Development  Block  Grant 
Communities  in  connection  with 
implementation  of  enterprise  zones. 

1.  City  of  Syracuse,  201  E 
Washington  Street,  Syracuse, 

NY  13202.  Christine  Abate, 

Department  of  (Community  De¬ 
velopment,  315-473-2616  .  $200,000 

2.  City  of  Philadelphia,  1650 

Arch  Street,  19th  floor,  Phila¬ 
delphia,  PA  19103.  James 
Cuorato,  Department  of  Com¬ 
merce,  215-686-8585  .  350,000 

3.  City  of  Oakland,  1333  Broad¬ 
way,  suite  900,  Oakland,  CA 
94610.  Gwen  McChrmick,  Of¬ 
fice  of  Economic  Development 
and  Employment,  51(1-236- 

3015  .  350,000 

4.  City  of  Albany.  230  South 
Jackson,  suite  315,  Albany, 

GA  31701.  Rudy  Goddard, 

Community  Development  Di¬ 
vision,  912-430-5283  .  200,000 

5.  Metropolitan  Government  of 
Nashville  and  Davidson  (hun- 
ty,  701  South  Sixth  Street, 

Nashville,  TN  37206.  Gerald 
F.  Nicely,  Metropolitan  Devel¬ 
opment  and  Housing  Agency, 
615-252-8410  .  200,000 

6.  City  of  San  Diego,  1200  Third 
Avenue,  Suite  1620,  San 
Diego,  (3A  92101.  Michael  D. 

Jenkins,  Enterprise  Zone  Pro¬ 
gram,  619-236-6089  .  350,000 

7.  City  of  Pittsfield,  City  Hall,  70 
Allen  Street,  room  205,  Pitts¬ 
field,  MA  01201.  Andree 
Tremoulet,  Office  of  Commu- 


11.  City  of  Fort  Wayne,  One 

Main  Street,  Fort  Wayne,  IN 
46802.  Greg  Purcell,  Division 
of  Conununity  and  Economic 
Development,  219-427-1131  ..  200,000 

12.  Qty  of  Phoenix,  One  N.  First 
Street,  suite  700,  Phoenix,  AZ 
85004-2357.  Kim  Domey, 

Community  and  Economic  De¬ 
velopment  Department,  602- 
262-5040  .  350,000 

13.  Qty  of  Kansas  Qty,  One 
McDowell  Plaza,  Kansas  Qty, 

KS  66101.  Edward  Q  Smith, 

Division  of  (Community  Devel; 

opment,  913-573-5100  .  350,000 

14.  City  of  Cleveland,  601  Lake¬ 
side  Avenue,  Cleveland,  OH 
44114.  Joseph  A.  Marinucci, 

Department  of  Economic  De¬ 


velopment,  216-664-2406  .  350, (XX) 

15.  City  of  Fort  Worth,  1000 

Throckmorton,  Fort  Worth,  TX 
76102.  Tom  Higgins,  Eco¬ 
nomic  Development  Office, 
817-871-6192  .  350,000 

16.  City  of  Las  Vegas,  400  E. 

Stewart,  Las  Vegas,  NV  89101. 

Kenneth  Williams,  Urban  De¬ 
velopment,  702-229-6462  .  260,^53 


17.  Lexington-Fayette  Urban 
County  Ck)vemment,  200  East 
Main  Street,  Lexington,  KY 
40507.  Irene  Gooding,  Divi¬ 
sion  of  Housing  and  Commu¬ 
nity  Development,  606-258- 

3070  .  312,775 

18.  City  of  Indianapolis,  200  E. 

Washington  Street,  Indianap¬ 
olis,  IN  46204.  Leslie  Rubin, 

Department  of  Metropolitan 
Development,  Division  of 
Planning,  317-327-5151  .  350,000 

19.  City  of  Altanta,  68  Mitchell 

Street,  SW.,  Atlanta,  GA 
30335.  Muriel  Mitchell,  De¬ 
partment  of  Housing,  404- 
330-6420  .  350,000 

-20.  Jefferson  County,  805  North 
22nd  Street,  Birmingham,  AL 
35203-2385.  James  F. 
Fenstermaker,  Office  of  Plan¬ 
ning  and  Community  Develop¬ 
ment,  205-325-5761  .  350,000 

The  third  subcompetition  allcxrated 
$1.5  million  to  be  awarded  to  states  for 
technical  assistance  or  for  distribution 


nity  and  Economic  Develop¬ 
ment,  413-499-9368  . 

8.  Qty  of  Boston,  43  Hawkins 

Street,  Boston,  MA,  02114. 
Jerry  Rubin,  Economic  Devel¬ 
opment  and  Industrial  Cor¬ 
poration,  617-635-3342  . 

9.  City  of  Kansas  City,  City  Hall, 

11th  floor,  414  E.  12th  Street, 
Kansas  City,  MO  64106.  James 
M.  Vaughn,  Department  of 
Housing  and  Community  De¬ 
velopment,  816-274-2201  . 

10.  Qty  of  Dallas,  1500  Marilla 

Street,  room  4/B/N,  Dallas.  TX 
75201.  Dennis  B.  Martinez. 
Economic  Development  De¬ 
partment,  214-670-1685  . 


to  non-entitlement  GDB&eligibJe  units 
324,500  Qf  general  local  government.  Eight 

applicants  responded  to  the  Notice  by 
the  closing  date  of  August  6, 1992;  these 
were  scored  and  selected  for  funding 
350,000  according  to  the  "Factors  for  Award” 
contained  in  the  June  29, 1992  Notice. 
Two  of  the  eight  applicants  did  not 
score  above  the  50  point  minimum 
threshold  required  to  be  considered  for 
funding.  The  $1.5  million  that  was 
350,000  available  permitted  full  funding  of  the  6 
applicants  that  meet  the  50  point 
minimum  threshold. 

In  accordance  with  section 
350,000  102(a)(4)(C)  of  the  Department  of 
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Housing  and  Urban  Development 
Reform  Act  of  1989  (Pub.  L.  102-235, 
approved  December  15, 1989),  HUD  is 
publishing  the  names  of  the  winners  of 
the  $1.5  million  technical  assistance 
subcompetition  to  economically 
empower  low-income  residents  in 
Community  Development  Block  Grant 
Communities  in  connection  with 
implementation  of  enterprise  zones. 

1.  The  State  of  Wisconsin,  P.O. 

Box  7970,  Madison.  WI  53707. 

Kathleen  Heady,  Department 
of  Development,  608-267- 

2045 . .'. . $249,981 

2.  The  State  of  Texas,  P.O.  Box 

13941,  Austin,  TX  78711- 
3941.  Ruth  Cedillo,  Depart¬ 
ment  of  Housing  and  Commu¬ 
nity  Affairs,  512-475-3882 .  250,000 

3.  The  State  of  New  Mexico,  Jo¬ 
seph  Montoya  Building,  1100 
St.  Francis  Drive,  Santa  Fe,' 

NM  87503.  William  E.  Garcia, 
505-827-0381 .  250,000 

4.  The  State  of  Massachusetts, 

100  Cambridge  Street,  room 
1B02,  Boston,  MA  02202. 

Carol}'n  Britt,  Massachusetts 
Executive  Office  of  Commu¬ 
nities  and  Development,  Bu¬ 
reau  of  Small  Qties,  617-727- 


7180 .  200,521 

5.  TTie  State  of  Nebraska,  P.O. 

Box  9466,  Lincoln,  NE  68509. 

Jenne  Rodriguez,  Nebraska  De¬ 
partment  of  Economic  Devel¬ 
opment,  402-471-4388.  .  232,283 

6.  The  State  of  Rhode  Island, 

State  House,  room  111,  Provi¬ 
dence,  RI  02903.  Troy 
Centazzo,  Governor's  Office 
Housing,  Energy,  Intergovern¬ 
mental  Relations,  401-277- 


2080. 


123,882 


Dated;  January  13, 1993. 

Don  I.  Patch, 

Acting  Assistant  Secretary  for  Community 
Planning  and  Development. 

IFR  Doc.  93-1281  Filed  1-19-93;  8:45  am] 
BILUNG  C006  421»-aB-M 


(Docket  No.  N-93-3440;  FR-3294-N-04] 

Announcement  of  Allocations  for 
Housing  Opportunities  for  Persons 
With  AiDS;  Correction 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice:  correction. 

SUMMARY:  This  notice  corrects  the  list  of 
HUD  Field  Offices  contained  in  the 
announcement  of  availability  of  funding 
for  the  Housing  Opportunities  for 
Persons  with  AIDS  program  for 
applicants  from  North  Carolina  and 
Washington. 

Accordingly,  in  FR  Doc.  92-30976, 
published  in  the  Federal  Register  on 


December  28. 1992  (57  FR  61752),  the 
Department  corrects  the  list  of  HUD 
Field  Offices  of  page  61753,  third 
column  as  follows: 

(1)  The  address  listed  for  ''North 
Carolina"  is  removed  and  replaced  with 
the  following:  Charles  T.  Ferebee,  Koger 
Building.  2306  West  Maadowview  Road, 
Greensboro,  NC  27407-3707;  (919)  547- 
4005;  TDD  (919)  547^055. 

(2)  The  address  listed  for 
"VVashington”  is  removed  and  replaced 
with  the  following:  John  Peters.  Federal 
Office  Building,  909  First  Avenue,  suite 
200,  Seattle,  WA  98104-100,  (206)  220- 
5150:  TDD  (206)  220-5185. 

Dated;  January  13. 1993. 

Grady  J.  Norris, 

Assistant  General  Counsel  for  Regulations. 

(FR  Doc.  93-1283  Filed  1-19-93;  8:45  am) 
BILUNQ  COOe  4310-3S-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
(WO-600-03^1 20-02-241 AJ 

Request  for  Public  Comment 
Concerning  the  Inclusion  of  Certain 
States  Under  Federal  Coalbed  Methane 
Recovery  Regulations 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  public  comment 
period. 

SUMMARY:  The  Bureau  of  Land 
Management  requests  public  comment 
on  the  inclusion  of  certain  States  under 
the  provisions  of  section  1339. 
OWNERSHIP  OF  COALBED  METHANE, 
of  the  Energy  Policy  Act  of  1992,  Public 
Law  102-486.  Under  the  provisions  of 
this  Section,  the  Secretary  of  the  Interior 
will  compile  a  list  of  Affected  States  and 
will  administer  this  section  in  those 
States  on  lands  where  the  United  States 
is  the  owner  of  the  surface  estate  or 
where  the  United  States  has  transferred 
the  surface  estate  but  reserves  the 
subsurface  mineral  estate. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  State  Director,  Eastern 
States,  Bureau  of  Land  Management, 
Mail  Stop  920,  7450  Boston  Boulevard, 
Springfield,  Virginia  22153. 

DATES:  Comments  received  on  or  before 
March  8, 1993,  will  be  considered  prior 
to  publishing  the  initial  list  of  Affected 
States. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ken  FitzPatrick,  Bureau  of  Land 
Management,  at  the  above  address,  or 
telephone  (703)  440-1731. 
SUPPLEMENTARY  INFORMATION:  Not  later 
than  180  days  aftor  the  October  24, 


1992,  enactment  of  the  Energy  Policy 
Act  of  1992,  Public  Uw  102-486,  the 
Secretary  of  the  Interior,  with  the 
participation  of  the  Secretary  of  Energy, 
shall  publish  in  the  Federal  Register  a 
list  of  Affected  States  which  shall  be 
comprised  of  States: 

(Ijln  which  the  Secretary  of  the 
Interior,  with  the  participation  of  the 
Secretary  of  Energy,  determines  that 
disputes,  uncertainty,  or  litigation 
exist(s),  regarding  the  ownership  of 
coall^d  methane  gas; 

(2)  In  which  the  Secretary  of  the 
Interior,  with  the  participation  of  the 
Secretary  of  Energy,  determines  that 
development  of  significant  deposits  of 
coalbed  methane  gas  is  being  impeded 
by  such  disputes,  uncertainty,  or 
litigation  regarding  ovYnership  of  such 
coalbed  me&ane; 

(3)  Which  do  not  have  in  effect  a 
statutory  or  regulatory  procedure  or 
existing  case  law  permitting  and 
encouraging  the  development  of  coalbed 
methane  gas  within  the  State;  and 

(4)  Which  do  not  have  extensive 
development  of  coalbed  methane  gas. 

Any  Affected  State  shall  be  deleted 
from  the  list  of  Affected  States  upon 
receipt  by  the  Secretary  of  the  Interior 
of  a  Governor’s  petition  requesting  such 
deletion,  a  State  law  requesting  such 
deletion,  or  a  resolution  requesting  such 
deletion  enacted  by  the  legislative  body 
of  the  State.  Under  the  provisions  of  this 
Section,  the  following  States  are 
included  on  the  list  until  the  Secretary 
of  the  Interior  publishes  a  new  list  of 
Affected  States:  Illinois,  Indiema, 
Kentucky,  Ohio,  Pennsylvania, 
Tennessee,  and  West  Virginia.  This 
Section  also  declares  that  States  which 
shall  not  be  included  on  the  list  are 
Alabama,  Colorado,  Louisiana, 
Mississippi,  Montana.  New  Mexico, 
Utah,  Virginia,  Washington,  .and 
Wyoming.  Other  States  with  significant 
coal  production  will  be  considered  for 
inclusion  on  this  list,  and  the  States 
currently  on  the  list  will  be  considered 
for  removal. 

In  implementing  this  Section,  the 
Secretary  of  the  Interior,  with  the 
participation  of  the  Secretary  of  Energy, 
shall— ^A)  consider  existing  and  future 
coal  mining  plans,  (B)  preserve  the 
mineability  of  coal  seem,  and  (C) 
provide  for  the  prevention  of  waste  and 
maximization  of  recovery  of  coal  and 
coalbed  methane  gas  in  a  manner  which 
will  protect  the  rights  of  ail  entities 
owning  an  interest  in  such  coalbed 
resources. 

If  an  Affected  State  has  not  placed  in 
effect,  by  statute  or  by  regulat'on,  a 
substantial  program  promoting  the 
pwmitting,  drilling,  and  production  of 
coaUied  imathane  wells  (including 
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pooling  anangements)  within  that  State 
within  3  years  after  booming  an 
Aftected  State,  the  Secretary  of  the 
Interior,  with  the  participation  of  the 
Secretary  of  Energy,  shall  administer 
this  section  and  shall  promulgate  such 
regulations  as  are  necessary  to  carry  out 
this  Section  in  that  State.  Federal 
provisions  applicable  to  the  listed  States 
in  parts  "e”  through  “p”  of  this  section 
include  Spacing,  Spacing  Units. 
Development  Under  Pooling 
Arrangement,  Escrow  Account, 

Approval  of  the  Secretary  of  the  Interior, 
Authorization  to  Stimulate  a  Coal  Seam, 
Notice  and  Objection,  Plugging,  Notice 
and  Objection  by  Other  Parties,  Venting 
for  Safety,  Other  Laws,  and  Definitions. 

The  information  sought  from 
comment  on  this  notice  includes  the 
following — (A)  Should  a  State  be  listed? 
Why?  Why  not?  (B)  Should  a  listed  State 
be  removed  from  th'e  list?  Why?  Why 
not?  (C)  Any  other  relevant  information. 

The  text  of  section  1339, 

OWNERSHIP  OF  COALBED 
METHANE.,  of  the  Energy  Policy  Act  of 
1992,  Public  Law  102-486,  is  available 
from  the  above  address. 

Dated:  January  14, 1993. 

Hillary  A.  Oden, 

Assistant  Director,  Energy  and  \fineral 
Resources. 

[FR  Doc.  93-1360  Filed  1-19-93;  8:45  am) 
BILUNG  CODC  4310-a>-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
PD-01 0-03-4210-04;  101-27420] 

Realty  Action;  Idaho 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

‘action:  Notice  of  realty  action — IDI- 
27420;  exchange  of  public  and  private 
lands  in  Ada,  Elmore,  Owyhee,  and 
Washington  Counties,  Idaho. 

SUMMARY:  The  following  described 
public  lands  have  been  determined  to  be 
suitable  for  disposal  by  exchange  under 
Sec.  206  of  the  Federal  Land  Policy  and 
Management  Act  of  October  21, 1976 
(43  U.S.C.  1716): 

Boise  Meridian,  Idaho 
T.  1  N.,  R.  1  B., 

Sec.  6,  EV^jSEV«.  EVaEV^iW'ASEV^, 

Sec  7,  EV^iNEVi,  EVjE%W^/iNEV4, 

Sec.  8.  NWVi, 

Containing  360  acres  in  Ada  County; 

T.  6  S.,  R  4  E., 

Sec  25,  NWV4SWV4,  SV5tS»A, 

Sec.  26.  SE^ANE'A,  E1ASEV4, 

Containing  320  acres  in  Owyhee  County. 

In  exchange  for  the  above  described 
public  lands.  BLM  will  acquire  the 


following  described  private  lends  from 
The  Nature  Conservancy: 

Boise  Meridian,  Idaho 
T.  13  N..  R.  4  W., 

Sec.  20,  SEV4SWV4, 

Sec  29,  EV2NWV4,  SWV4NWV4,  SWV4, 
W>ASEV4, 

Containing  400  acres  in  Washington 
County; 

T.  4  S.,  R.  2  E., 

Sec.  10.  Lots  1, 5.  ft  6.  NWV4NEV4, 

Sec  11,  NV2SWV4, 

Containing  233.5  acres  in  Elmore  County. 

The  purpose  of  this  exchange  is  to 
dispose  of  public  lands  that  have,  for  a 
number  of  years,  been  farmed  under 
BLM  permit,  possess  very  little  public 
resource  value  or  potential,  are  difficult 
and  imeconomic  to  manage,  and  would 
be  better  managed  in  private  ownership, 
in  exchange  for  private  lands  that 
contain  important  raptor  and  raptor 
prey  habitat,  important  upland  game 
habitat,  valuable  recreation  potential, 
and  over  a  mile  of  frontage  on  the  Snake 
River.  The  public  interest  will  be  well 
served  by  the  completion  of  this 
exchange,  as  the  consummation  thereof 
will  fulfill  the  Secretary’s  Fish  and 
Wildlife  2000.  Recreation  2000,  and 
riparian  management  initiatives. 

The  values  of  the  lands  to  be 
exchanged  are  approximately  equal. 

Full  equalization  of  values  will  be 
accomplished  prior  to  Closing  through 
either  acreage  adjustment  or  cash 
payment  in  an  amormt  not  to  exceed  25 
percent  of  the  value  of  the  lands  to  be 
transferred  out  of  Federal  ownership. 
DATES:  Interested  parties  may  submit 
comments  to  the  ^strict  Manager, 
Bureau  of  Land  Management,  Boise 
District.  3948  Development  Avenue, 
Boise.  Idaho  83705  on  or  before  March 
8, 1993.  Objections  to  this  proposal  will 
be  reviewed  by  the  State  Director,  who 
may  sustain,  modify,  or  vacate  this 
realty  action.  In  the  absence  of  any 
adverse  comments,  this  realty  action 
will  become  the  final  determination  of 
the  Department  of  Interior. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Sullivan,  Bruneau  Resource  Area 
Realty  Specialist,  at  (208)  384-3338. 
SUPPLEMENTARY  INFORMATION; 
Publication  of  this  notice  in  the  Federal 
Register  segregates  the  public  lands 
from  operation  of  the  public  land  laws, 
except  the  exchange  provisions  of  the 
Federal  Land  Policy  and  Manageiuent 
Act,  and  mining  laws,  but  not  the 
mineral  leasing  laws.  The  segregative 
efiect  will  end  upon  issuance  of  patent 
or  two  (2)  years  from  the  date  of 
publication,  whichever  occurs  first. 

Lands  to  be  transferred  from  the 
United  States  will  be  subject  to  the 


following  reservations,  terms,  and 
conditions: 

Excepting  and  Reserving  to  the  United 
States:  1.  A  right-of-way  thereon  for 
ditches  or  canals  constructed  by  the 
authority  of  the  United  States,  Act  of 
August  30, 1980  (43  U.S.C  945). 

Subject  To:  2.  Those  rights  for  electric 
powerline  line  purposes  granted  to 
Idaho  Power  Company,  its  successors  or 
assigns,  by  Rights-of-Way  No.  IDI-4243, 
IDI-8913.  IDI-013210.  IDI-013448,  and 
IDI-013610.  piirsuant  to  the  Act  of 
March  4, 1911  (43  U.S.C.  961). 

3.  Those  rights  for  irrigation  pipeline 
purposes  granted  to  Robert  V.  and  K. 
Marlene  Anderson,  their  heirs, 
successors,  or  assigns,  by  Right-of-Way 
No.  IDl-9711,  pursuant  to  the  Act  of 
March  3, 1891  (43  U.S.C.  946-951). 

4.  Those  rights  for  drainage  ditch 
purposes  granted  to  Kent  Kohring,  his 
heirs,  successors,  or  assigns,  by  Right-of- 
Way  No.  IDI-25382,  pursuant  to  the  Art 
of  October  21, 1976  (43  U.S.C.  1761). 

5.  Those  rights  for  irrigation  canal 
purposes  granted  to  ).G.  Kohring,  his 
heirs,  successors,  or  assigns,  by  Right-of- 
Way  No.  IDI-015847,  pursuant  to 

Act  of  March  3, 1891  (43  U.S.C.  946- 
951). 

Dated:  January  8, 1993. 

Roger  E.  Schmitt, 

Associate  District  Manager. 

|FR  Doc.  93-1279  Filed  1-19-93;  8.45  aroj 
BHXINO  CODE  4310-0O-M 


Bureau  of  Reclamation 

Change  In  Discount  Rate  tor  Water 
Resources  Planning 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  change  in  discount 
rate  for  water  resources  planning. 

SUMMARY:  This  notice  sets  forth  that  the 
discount  rate  to  be  used  in  Federal 
water  resources  planning  for  fiscal  year 
1993  is  8.25  percent. 

OATES:  This  discovmt  rate  is  to  be  used 
for  the  period  October  1, 1992,  through 
and  including  September  30, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Norbert  S.  Ries,  Speda)  Programs 
Manager,  Investigations  and  Oversight 
Branch,  U.S.  Bureau  of  Reclamation,  D- 
5110,  Building  67,  Denver  Federal 
Center,  Denver  CO  80225-0007. 
Telephone  303-236-5247. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  interest  rate  to  be 
used  by  Federal  agencies  in  the 
formulation  and  evaluation  of  plans  for 
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water  and  related  land  resources  is  8.25 
percent  for  fiscal  year  1993. 

This  rate  has  b^n  computed  in 
accordance  with  section  80(a).  Public 
Uw  93-251  (88  Stat.  34)  and  18  OTt 
704.39.  which  (1)  specify  that  the  rate 
shall  be  based  upon  the  average  yield 
during  the  preceding  fiscal  year  on 
interest-bearing  marketable  securities  of 
the  United  States  which,  at  the  time  the 
computation  is  made,  have  terms  of  15 
years  or  more  remaining  to  maturity 
(average  yield  is  round^  to  nearest  one- 
eighth  percent);  and  (2)  provide  that  the 
rate  shall  not  be  raised  or  lowered  more 
than  one-quarter  of  1  percent  for  any 
year.  The  Treasury  Department 
calculated  the  specified  average  yield  to 
be  7.87  percent  The  rate  of  8.25  percent 
shall  be  used  by  all  Federal  agencies  in 
the  formulation  and  evaluation  of  water 
and  related  land  resources  plans  for  the 
pmpose  of  discounting  future  benefits 
and  computing  costs,  or  otherwise 
converting  benefits  and  costs  to  a 
common  time  basis. 

Dated:  lanuary  13, 1993. 

)oe  D.  Halt 
Deputy  Conunissioner. 

IFR  Doc.  93-1261  Filed  1-19-93;  8:45  am) 
BILLING  CODE  431(M»-M 


Fish  and  Wildlife  Service 

Availability  of  Finding  of  No  Significant 
Impact  and  Final  Environmental 
Assessment  and  Receipt  of  an 
Application  for  an  Incidental  Take 
Permit  for  Development  in  Highlands 
County,  FL 

AGENCY:  Fish  and  Wildlife  Service. 
Department  of  the  Interior. 

ACTION:  Notice. 

SUMMARY:  Wal-Mart  Stores, 

Incorporated,  of  Bentonville,  Arkansas, 
(appIicanO  has  applied  to  the  Fish  and 
Wildlife  Service  (^rvice)  for  an 
incidental  take  permit  pursuant  to 
section  10(a)(1)(B)  of  the  Endangered 
Species  Act  (Act).  The  proposed  permit 
would  authorize,  for  a  period  of  1  year, 
the  incidental  take  of  a  threatened 
species,  the  Florida  scrub  jay 
[Apbelocoma  coerulescens 
coerulescens),  known  to  occupy  the  site 
in  Sebring,  Highlands  County,  Florida. 
In  addition  to  the  scrub  jays,  three  other 
federally  listed  threatened  wildlife 
species  are  assumed  present  on  the 
property,  even  though  the  survey 
conducted  did  not  provide  positive 
evidence  of  these  species.  The  proposed 
piermit  would,  therefore,  also  authorize 
the  incidental  take  of  eastern  indigo 
snakes  [Drymarchon  corais  couperi), 
blue-tailed  mole  skinks  [Eumeces 


egreffus  lividus),  and  sand  skinks 
[Neoseps  reynoidsi),  in  the  event  they 
are  impacted  as  a  result  of  development 
of  the  site. 

Although  no  incidental  take 
authorization  is  required  for  listed  plant 
species,  impacts  to  these  species  must 
be  addressed  in  the  intra-Servioe 
consultation  required  pursuant  to 
section  7(a)  of  the  Act.  Listed  plant 
species  occurring  onsite  are  Highlands 
scrub  hypericum  [Hypericum 
cumulicola),  scrub  blazing  star  [Liatris 
ohlingprae),  papery  whitlow-wort 
[Paronychia  chartacea),  a  wireweed 
[Polygonella  basiramia),  and  scrub  plum 
[Prunus  geniculata).  Two  plant  species 
onsite  that  are  proposed  for  listing  as 
endangered  are  the  short-leaved 
rosemary  [Conradina  brevifolia]  and  the 
sandlace  [Polygonella  myriophylla). 

The  Service  also  announces  the 
availability  of  a  final  environmental 
assessment/habitat  conservation  plan 
(EA/HCP)  for  the  incidental  take  permit 
application.  Copies  of  the  EA/HQP  can 
be  obtained  by  making  requests  to  the 
addresses  below.  The  Service  is 
soliciting  data  on  any  of  the  above-listed 
wildlife  or  plant  species  to  assist  in  the 
requirement  of  the  intra-Service 
consultation.  This  notice  also  advises 
the  public  that  the  Service  has  made  a 
preliminary  determination  that  issuing 
the  incidental  take  permit  is  not  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment 
within  the  meaning  of  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  as  amended.  The  Finding 
of  No  Significant  Impact  is  based  on 
information  contained  in  the  EA/HCP. 
The  final  determination  will  be  made  no 
sooner  than  30  days  from  the  date  of 
this  notice.  This  notice  is  provided 
pursuant  to  section  10(c)  of  the  Act  and 
National  Environmental  Policy  Act 
Regulations  (40  CFR  1506.6). 

DATES:  Written  comments  on  the  permit 
application  and  EA/HCP  should  be 
received  on  or  before  February  22, 1993, 

ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  the  Service’s  Southeast  Regional 
Office,  Atlanta,  Georgia.  Persons 
wishing  to  review  the  EA/HCP  may 
obtain  a  copy  by  writing  the  Regional 
Office  or  the  Jacksonville,  Florida,  Field 
Office.  Documents  will  be  available  by 
writtei^  request  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Regional  Office,  or  the  field 
office.  Written  data  or  comments 
concerning  the  application  and  the  EA/ 
HCP  should  be  submitted  to  the 
Regional  Office.  Please  reference  permit 
under  PRT-774603  in  yoxxr  comments. 


Assistant  Regional  Director  (FWE/SE),  U.S. 
Fish  and  Wildlife  Service,  Suite  1276,  75 
Spring  Street,  SW..  Atlanta,  Georgia  30303. 
(telephone  404/331-3580,  fax  404/730- 
34191 

Field  Supervisor  U.S.  Fish  and  Wildlife 
Service,  3100  University  Blvd.  South,  Suite 
120,  Jadcsonville,  Florida  32216  (telephone 
904-232-2580,  fex  904-232-2404). 

FOR  FURTHER  INFORMATKM  CONTACT: 
Dawn  Zattau  at  the  above  Jacksonville, 
Florida,  Field  Office. 

SUPPLEMENTARY  INFORMATION:  Wal-Mart 
Stores.  Incorporated  (applicant) 
proposes  to  develop  24  acres  of  land 
located  in  Sebring,  Highlands  County, 
Florida.  This  site  is  known  to  support 
two  families  to  Florida  scrub  jays,  and 
is  suitable  to  support  eastern  indigo 
snakes,  blue-tailed  mole  skinks,  and 
sand  skinks.  The  application  includes  a 
habitat  conservation  plan  (HCP), 
combined  with  the  environmental 
assessment  (EA).  which  outlines  the 
steps  the  applicant  intends  to  take  to 
mitigate  for  impacts  to  the  species. 

The  EA  considers  the  environmental 
consequences  of  six  alternatives.  The 
no-build  alternative  would  probably 
result  in  continued  succession  of  the 
scrub  habitat  onsite,  resulting  in  the 
eventual  loss  of  listed  species  over  time. 
The  conservation  acquisition  alternative 
would  still  require  compliance  with 
incidental  take  prohibitions  of  the  Act, 
and  any  management  actions  would 
need  to  take  these  prohibitions  into 
account.  Since  the  site  is  almost 
completely  surrounded  by  urban 
development,  little  value  would  be 
gained  for  species  preservation  by 
conserving  this  site.  Other  sites  were 
considered  by  the  applicant,  but  would 
result  in  environmental  impacts  at  these 
sites.  For  each  of  the  above  alternatives, 
the  development  potential  for  the 
proposed  site  would  still  be  an  issue, 
and  there  would  be  a  potential  for 
continued  disturbance  from  the 
surrounding  urbanization.  Other  site 
plans  were  also  considered  by  the 
applicant,  including  construction  of  a 
smaller  store  and  elimination  of 
required  stormwater  treatment  fecilities. 
Construction  of  a  smaller  store  was 
deemed  economically  unfeasible  by  the 
applicant. 

Elimination  of  the  stormwater 
treatment  would  result  in  revocation  of 
local  permits,  and  the  project  could  not 
be  built.  The  proposed  action  would 
result  in  the  loss  of  four  scrub  jays  in 
two  families,  as  well  as  the  potential 
loss  of  any  eastern  indigo  snakes,  blue- 
tailed  mole  skinks,  and  sand  skinks 
which  may  use  the  site.  As  mitigation 
for  the  incidental  take  of  these  species, 
the  applicant  proposes  to  provide  funds 
needed  to  purchase  and  perpetually 
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manage  40  acres  of  high  quality  scruh 
habitat  located  adjacent  to  Archbold 
Biological  Station,  a  privately-funded 
scrub  research  facility.  The  final 
alternative  discussed  involves  delisting 
the  scrub  jay.  Federal  delisting  would 
not  negate  the  take  prohibitions  foiuid 
in  Florida  statutes,  and  is  not  warranted 
on  a  biological  basis. 

Dated:  )auuary  11. 1993. 

Warren  T.  Olda,  )r.. 

Assistant  Regional  Director. 

IFR  Doc.  93-1311  Filed  1-19-93;  8:45  am) 
BILUNO  CODE  4310-6S-M 


Minerals  Management  Service  (MMS) 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  OMB  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 
Copies  of  the  proposed  collections  of 
information  and  related  forms  may  be 
rrbtained  by  contacting  the  Bureau’s 
Clearance  Officer  at  the  telephone 
number  listed  below.  Comments  and  - 
suggestions  on  the  proposal  should  he 
made  directly  to  the  Bureau  Clearance 
Officer  and  to  the  Office  of  Management 
and  Budget;  Paperwork  Reduction 
Project  (1010-XXXX);  Washington,  EXD 
20503,  telephone  (202)  395-7340,  with 
copies  to  John  V.  I^rabella;  Chief, 
Engineering  and  Standards  Branch; 
Engineering  and  Technology  Division; 
Mail  Stop  4700;  Minerals  Management 
Service;  381  Elden  Street;  Herndon, 
Virginia  22070-4817. 

Title:  30  CFR  part  254,  Spill-Response 
Plans  for  Offshore  Facilities  Including 
State  Submerged  Lands  and  Pipelines 
OMR  approval  number:  1010-XXXX 
Abstract:  This  information  will  be  used 
by  the  Regional  Supervisor  to 
determine  if  a  spill-response  plan 
submitted  for  a  platform  or  pipeline 
meets  the  MMS  requirements  as 
stated  in  30  CFR  part  254. 

Bureau  form  number:  None 
Frequency:  Once  with  minor  aimual 
updates 

Description  of  respondents:  Offshore 
lessees  and  facility  operators 

Estimated  completion  time:  48.6  hours 
Annual  responses:  350 
Annual  burden  hours:  17,000  (rounded) 
Bureau  Clearance  Officer:  Dorothy 
Christopher  (703)  787-1238 


Dated:  January  12, 1993. 

Richard  Roldan, 

Assistant  Secretary,  Land  and  Minerals 
Management. 

IFR  Doc.  93-1346  Filed  1-19-93;  8:45  ami 

KLUNG  CODE 


INTERNATIONAL  TRADE 
COMMISSION 


[investigations  Nos.  731-TA-441-642 
(Preliminary)] 

Ferrosilicon  From  Brazil  and  Egypt 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  and  scheduling  of 
preliminary  antidumping  investigations. 


SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigations  Nos.  731- 
TA-641-642  (Preliminary)  under 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C  1673b(a))  to  determine 
whether  there  is  a  reasonable  indication 
that  an  industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Brazil  and  Egypt  of 
ferrosilicon,  provided  for  in 
subheadings  7202.21.10,  7202.21.50, 
7202.21.75,  7202.21.90,  and  7202.29.00 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States,  that  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value.  The  Commission  must  complete 
preliminary  antidumping  investigations 
in  45  days,  or  in  this  case  by  February 
26, 1993. 

For  further  information  concerning 
the  conduct  of  these  investigations  and 
rules  of  general  application,  consult  the 
Commission’s  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  B  (19  CFR  part  207). 

EFFECTIVE  DATE:  January  12, 1993. 

FOR  FURTHER  MFORINATtON  CONTACT: 

Brad  Hudgens  (202-205-3189),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW.. 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TIX)  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  spedal 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 


SUPPLEMENTARY  INFORMATION: 

Background 

These  investigations  are  being 
instituted  in  response  to  a  petition  filed 
on  January  12, 1993,  by  AIMCOR. 
Pittsburgh,  PA;  Alabama  Silicon,  Inc., 
Bessemer,  AL;  American  Alloys, 
Pittsburgh,  PA;  Globe  Metallurgical. 

Inc.,  Cleveland.  OH;  Silicon  Metaltech, 
Inc.,  Seattle,  WA;  United  Autoworkers 
of  America  (locals  523  and  12646); 
United  Steelworkers  of  America  (locals 
2528,  3081,  and  5171);  and  Oil. 

Chemical  &  Atomic  Workers  (local  389). 

Participation  in  the  Investigations  and 
Public  Service  List 

Persons  (other  than  petitioners) 
wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§§201.11  and  207.10  of  the 
Commission’s  rules,  not  later  than  seven 
(7)  days  after  publication  of  this  notice 
in  the  Federal  Register.  The  Secretary 
will  prepare  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  §  207.7(a)  of  the 
Commission’s  rules,  the  Secretary  will 
make  BPI  gathered  in  these  preliminary 
investigations  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigations,  provided  that  the 
application  is  made  not  later  than  seven. 
(7)  days  after  the  publication  of  this 
notice  in  the  Federal  Remster.  A 
separate  service  list  will  oe  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Conference 

The  Commission’s  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  these  investigations 
for  9:30  a.m.  on  February  3, 1993,  at  the 
U.S.  International  Trade  Commission 
Building.  500  E  Street  SW..  Washington. 
E)C.  Parties  wishing  to  participate  in  the 
conference  should  contact  Brad 
Hudgens  (202-205-3189)  not  later  than 
January  28, 1993,  to  arrange  for  their 
appearance.  Parties  in  support  of  the 
imposition  of  antidumping  duties  in 
these  investigations  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively 
allocated  one  hour  within  which  to 
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make  an  oral  presentation  at  the 
conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission’s  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  conference. 

Written  Sulnnissions 

As  provided  in  §§  201.8  and  207.15  of 
the  Commission’s  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
February  8, 1993,  a  written  brief 
containing  information  and  arguments 
pertinent  to  the  subject  matter  of  the 
investigations.  Parties  may  file  written 
testimony  in  connection  with  their 
presentation  at  the  conference  no  later 
than  three  (3)  days  before  the 
conference.  If  briefs  or  written 
testimony  contain  BPI,  they  must 
conform  with  the  requirements  of 
§§201.6,  207.3,  and  207.7  of  the 
Commission’s  rules. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigations  must  be 
served  on  all  other  parties  to  the 
investigations  (as  identified  by  either 
the  public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930,  title  VII.  This  notice  is  published 
pursuant  to  §  207.12  of  the  Commission's 
^rules. 

Issued:  January  13, 1993. 

By  order  of  the  Commission. 

Paul  R.  Bardos, 

Acting  Secretary. 

IFR  Doc  93-1322  Filed  1-14-93;  2:15  pm) 
BtLUNG  CODE  7020-02-M 


[Investigation  No.  332-340] 

Enterprise  for  the  Americas  Initiative: 
Regional  Economic  Trends  and 
Summary  of  Likely  Effects  of  a 
Hemispheric  Free  Trade  Zone 

AGENCY:  International  Trade 
Commission. 

ACTION:  Institution  of  investigation. 

EFFECTIVE  DATE:  January  13, 1993. 
SUMMARY:  Following  receipt  on 
IDecember  22, 1992,  of  a  request  horn 
the  United  States  Trade  Representative 
(USTR)  the  Commission  instituted 
investigation  No.  332-340  under  section 
332(g)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1332(g))  for  the  purpose  of 
providing  certain  requested  information 
with  respect  to  regional  economic 
trends  in  the  30  coimtries  currently 
included  in  the  Enterprise  for  the 


Americas  Initiative  (EAI)  and  a 
summary  of  likely  effects  of  a 
hemispheric  £ree-trade  zone.  The  USTR 
has  requested  that  the  Commission 
submit  its  report  by  April  23, 1993,  and 
has  indicated  that  portions  of  the  report 
will  likely  be  classified. 

FOR  FURTHER  INFORMATION  CONTACT: 
Information  on  the  study  may  be 
obtained  from  Karen  Laney-Cummings, 
Office  of  Industries  (202-205-3443). 

The  media  should  contact  Edward 
Carroll,  Acting  Director,  Office  of  Public 
Afiairs  (202-205-1819).  Hearing 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the  TDD 
terminal  on  202-205-1810. 

BACKGROUND:  More  specifically,  the 
USTR  has  requested  that  the 
Commission’s  report  contain  the 
following  information: 

(1)  A  brief  country-by-country 
overview  of  recent  economic 
developments  in  the  30  countries 
identified  on  the  list  supplied  by  USTR 
that  have  significantly  influenced  U.S. 
relations  with  such  countries,  including 
present  trade  and  investment  patterns  in 
these  regions. 

(2)  A  brief  discussion  of  the  likely 
effect  of  a  hemispheric  free-trade  zone 
with  Latin  American  and  Caribbean 
countries  on  the  U.S.  economy  and  its 
relationships  with  other  countries  in  the 
region,  including  Canada  and  Mexico. 

(3)  The  likely  effect  on  broad  U.S. 
industrial  and  other  sectors  (e.g., 
agriculture,  textiles,  chemicals,  services, 
etc.)  of  a  hemispheric  free-trade  zone. 
The  USTR  requested  that  this 
discussion  provide  a  general  profile  of 
comparable  Latin  American  sectors,  an 
indication  of  the  relative  sizes  of  the 
U.S.  and  Latin  American  sectors;  those 
major  Latin  American  industries  that 
compete  with  U.S.  industries  in 
domestic  and  export  markets;  the 
regional  distribution  of  the  competing 
U.S.  industries;  those  Latin  American 
industries  that  complement  U.S. 
industries  in  the  U.S.  market;  and  an 
indication  of  the  effects  on  the  U.S. 
sectors. 

In  preparing  its  report,  the  USTR 
requested  that  the  Commission  assume, 
“strictly  for  analjrtical  purposes,”  (a)  a 
single  agreement  that  would  be  tailored 
after  the  North  American  Free  Trade 
Agreement  (NAFTA)  in  terms  of  duty 
reductions,  staging,  quota  elimination, 
other  liberalizations,  and  safeguards;  (b) 
that  Mexico  and  Canada  will  ^th 
participate  in  the  hemispheric 
agreement;  and  (c)  the  NAFTA  will  be 
implemented.  The  USTR  noted  that  “the 
eventual  form  and  nature  of  any 
possible  hemispheric  free-trade 


agreement  is.  of  course,  unknown  at  this 
time.” 

The  30  countries  currently  included 
in  the  EAI  are  Argentina,  Brazil,  Bolivia, 
the  Caribbean  Community  (Antigua  and 
Barbuda.  Bahamas,  Barbados,  Belize, 
Dominica,  Grenada,  Guyana,  Jamaica, 
Montserrat,  St.  Kitts  and  Nevis,  St. 

Lucia,  St.  Vincent  and  the  Grenadines, 
and  Trinidad  and  Tobago),  Chile, 
Colombia,  Costa  Rica,  Dominican 
Republic,  Ecuador,  El  Salvador, 
Guatemala,  Honduras,  Nicaragua, 
Panama,  Paraguay,  Peru,  Uruguay,  and 
VgoozuoIa 

In  her  letter  the  USTR  noted  that 
section  5  of  the  Enterprise  for  the 
Americas  Initiative  Act  of  1992  (Pub.  L. 
102-532,  approved  Oct.  27, 1992) 
requires  that  the  President  transmit  a 
report  to  the  Congress  on  the  likely 
effect  of  free  trade  with  Latin  American 
and  Caribbean  countries  within  8 
months  of  the  date  of  enactment. 

PUBLIC  COMMENT:  Submissions  from  the 
public  in  connection  with  the 
investigation  will  be  accepted  by  the 
Office  of  the  Secretary,  U.S. 

International  Trade  Commission,  500  E 
Street  SW.,  Washington,  DC  20436, 
through  February  15, 1993. 

Commercial  or  financial  information 
that  a  submitter  desires  the  Commission 
to  treat  as  confidential  must  be 
submitted  on  separate  sheets  of  paper, 
each  clearly  marked  “Confidential 
Business  Information”  at  the  top.  All 
submissions  requesting  confidential 
treatment  must  conform  with  the 
requirements  of  §  201.6  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (19  CFR  201.6).  All  written 
submissions,  except  for  confidential 
business  information,  will  be  made 
available  for  inspection  by  interested 
persons.  All  submissions  should  be 
addressed  to  the  Secretary  at  the 
Commission’s  office  in  Washington,  DC. 

Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-205-2000. 

By  order  of  the  Commission. 

Issued:  January  14, 1993. 

Paul  R.  Bardos, 

Acting  Secretary. 

[FR  Doc.  93-1330  Filed  1-19-93;  8:45  am] 
ttILUNG  CODE  7020-02-M 


[Investigation  No.  337-TA-346] 

Certain  Magnetic  Switches  For  Coaxial 
Transmission  Lines  and  Products 
Containing  the  Same;  Investigation 

AGENCY:  U.S.  International  Trade 
Commission. 
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ACTION:  Institution  of  investigation 
pursuant  to  19  U.S.C.  1337. 

SUI6MARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
December  15, 1992,  imder  section  337  of 
the  Tariff  Act  of  1930,  as  amended.  19 
U.S.C.  1337,  on  behalf  of  Sector 
Microwave  Industries,  Inc.,  999  Grand 
Boulevard,  Deer  Park,  New  York  11729 
and  Victor  Nelson  999  Grand  Boulevard, 
Deer  Park,  New  Yorit  11729.  The 
complaint  alleges  violation  of  section 
337  in  the  importation  into  the  United 
States,  the  sale  for  importation,  and  the 
sale  within  the  United  States  after 
importation  of  certain  magnetic 
switches  for  coaxial  transmission  lines 
and  products  containing  the  same,  by 
reason  of  alleged  infringement  of  claim 
6  of  U.S.  Letters  Patent  4,965,542,  and 
that  there  exists  an  industry  in  the 
United  States  as  required  by  subsection 

(a)(2)  of  section  337. 

The  complainants  request  that  the 
Commission  institute  an  investigation 
and,  after  a  full  investigation,  issue  a 
permanent  exclusion  order  and 
permanent  cease  and  desist  orders. 
ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  SW.,  room 
112,  Washington,  DC  20436,  telephone 
202-205-1802.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission’s  TDD 
terminal  on  202—205—1810. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kent  R.  Stevens,  Esq.,  Office  of  Unfair 
Import  Investigations,  U.S.  International 
Trade  Commission,  telephone  202-205- 
2579. 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930,  as  amended,  and 
in  §  210.12  of  the  Commission’s  Interim 
Rules  of  Practice  and  Procedure,  19  CFR 
210.12. 

Scope  of  Investigation 

Having  considered  the  complaint,  the 
U.S.  International  Trade  Commission, 
on  January  13, 1993,  Ordered  That — 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(l)(B)ii)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
importation  of  certain  magnetic 
switches  for  coaxial  transmission  lines 


and  products  containing  the  same,  by 
reason  of  alleged  infringement  of  claim 
6  of  U.S.  Letters  Patent  4,965,542;  and 
whether  there  exists  an  industry  in  the 
United  States  as  required  by  subsection 
(a)(2)  of  section  337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainants  are — 

Sector  Microwave  Industries,  Inc.,  999  Grand 

Boulevard,  Deer  Paric,  New  York  11729. 
Victor  Nelson,  999  Grand  Boulevard,  Deer 

Park,  New  York  11729. 

(b)  The  respondent  is  the  following 
company  alleged  to  be  in  violation  of 
section  337,  and  is  the  party  upon 
which  the  complaint  is  to  be  served: 

Com  Dev  Ltd.,  155  Sheldon  Drive, 
Cambridge,  Ontario,  Canada  NIR  7H6. 

(c)  Kent  R.  Stevens,  Esq.,  Office  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  room  401-L,  Washington. 
DC  20436,  who  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation;  and 

(3)  For  the  investigation  so  instituted, 
Janet  D.  Saxon,  Chief  Administrative 
Law  Judge,  U.S.  International  Trade 
Commission,  shall  designate  the 
presiding  Administrative  Law  Judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondent  in 
accordance  with  §  210.21  of  the 
Commission’s  Interim  Rules  of  Practice 
and  Procedure,  19  CFR  210.21.  Pursuant 
to  §§  201.16(d)  and  210.21(a)  of  the 
Commission’s  Rules,  19  C^  201.16(d) 
and  210.21(a),  such  responses  will  be 
considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
date  of  service  of  the  complaint. 
Extensions  of  time  for  submitting 
responses  to  the  complaint  will  not  be 
granted  unless  good  cause  therefor  is 
shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may 
result  in  the  issuance  of  a  limited  ' 
exclusion  order  or  a  cease  and  desist 
order  or  both  directed  against  such 
respondent. 


Issued:  January  14, 1993. 

By  order  of  the  Commission. 

Paul  R.  Bardos, 

Acting  Secretoiy. 

(FR  Doc.  93-1331  Filed  1-19-93;  8:45  am) 
BIUINQ  COOC  7D20-<a-M 


INTERSTATE  COMMERCE 
COMMISSION 

Agency  Information  Collection  Under 
0MB  Review 

The  following  proposal  for  collection 
of  information  under  the  provisions  of . 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  is  being  submitted  to  the 
Office  of  Management  and  Budget  for 
review  and  approval.  Copies  of  the  form 
and  supporting  documents  may  be 
obtained  from  the  Agency  Clearance 
Officer,  Kathleen  King,  (202)  927-5493. 
Comments  regarding  this  information 
collection  should  be  addressed  to 
Kathleen  King,  Interstate  Commerce 
Commission,  room  1312,  Washington, 
DC  20423  and  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Afiairs, 

Attn:  Desk  Officer  for  ICC,  Washington, 
DC  20503.  When  submitting  comments, 
refer  to  the  OMB  number  or  the  title  of 
the  form. 

Type  of  Clearance:  Revision  of  a 
currently  approved  form. 

Bureau/C^ice:  Office  of  Compliance  & 
Consumer  Assistance. 

Title  of  Form:  Annual  Performance 
Report. 

OMB  Form  Number:  3120-0006. 

Agency  Form  Number:  OCP-101. 

Frequency:  Annually. 

No.  of  Respondents:  125. 

Total  Burden  Hours:  3125. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

[FR  Doc.  93-1352  Filed  1-19-93;  8:45  am) 
BtLUNO  CODE  703S-01-M 


[Finance  Docket  No.  32213] 

Growth  Resources  of  Wellsboro 
Foundation  and  Wellstwro  and 
Corning  Railroad  Co.— Acquisition  and 
Operation  Exemption — Consolidated 
Rail  Corp.;  Exemption 

Growth  Resources  of  Wellsboro 
Foundation  (GROW)  Wellsboro  and 
Coming  Railroad  Company  (W&C), 
noncarriers,  have  filed  a  notice  of 
exemption  for  GROW  to  acquire  and 
W&C  to  operate  approximately  35.5 
miles  of  certain  rail  lines  owned  by 
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Consolidated  Rail  Corporation  (Conrail). 
W&C  will  become  a  class  III  rail  carrier.' 

The  rail  lines  involved  in  the 
transaction  consist  of  two  segments: 

(1)  The  Coming  Secondary  between 
milepost  74.7,  in  the  Township  of 
Erwin,  NY,  and  milepost  106.15,  in  the 
Township  of  Delmar,  PA,  near 
Wellsboro  Junction,  PA;  and 

(2)  The  Wellsboro  Industrial  Track 
between  milepost  0.0,  near  Wellsboro 
Junction.  PA  and  milepost  3.9,  in  the 
Township  of  Charleston,  PA. 

GROW  will  also  acquire  from  Conrail 
and  W&C  will  operate  incidental 
trackage  rights  over  approximately  0.7 
miles  of  track  between  milepost  74.7, 
Line  Code  2322,  in  Erwin,  and  the 
connection  with  Conrail’s  West  Wye 
Track  at  milepost  74.5±  and  continuing 
westerly  to  Conrail’s  Gang  Mills  Yard, 
Gang  Mills,  NY,  a  total  distance  of 
approximately  0.5  miles,  together  with 
various  lead  tracks  and  yard  tracks 
within  Gang  Mills  Yard  as  designated  by 
Conrail.  These  rights  will  permit  traffic 
on  the  acquired  lines  to  be  interchanged 
with  Delaware  &  Hudson  Railway 
Company  at  Gang  Mills  Yard. 
Consummation  was  expected  to  occur 
on  or  before  December  31, 1992,  but 
after  the  effective  date  of  this  notice.* 

Any  comments  must  be  filed  with  the 
Commission  and  served  on: 

(1)  Eric  M.  Hocky,  Rubin  Quinn  Moss 
&  Patterson.  P.C.,  1800  Penn  Mutual 
Tower,  510  Walnut  Street,  Philadelphia, 
PA  19106;  and 

(2)  Richard  R.  Wilson,  Vuono,  Lavelle 
&  Gray,  2310  Grant  Building,  Pittsburgh, 
PA  15219. 

GROW  shall  retain  its  interest  in  and 
take  no  steps  to  alter  the  historic 
integrity  of  all  sites  and  structures  on 
the  line  that  are  50  years  old  or  older 
until  completion  of  the  section  106 
process  of  the  National  Historic 
Preservation  Act.  16  U.S.C.  470. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

Decided:  January  13. 1993. 

'  This  proceeding  is  related  to  Finance  Docket  No. 
32214,  wherein  Richard-D.  Robey  has  concurrently 
filed  a  notice  of  exemption  for  the  continuance  in 
control  of  WftC  when  becomes  a  rail  carrier 
upon  consummation  of  the  transaction  described  in 
this  notice. 

^The  notice  of  exemption  in  this  proceeding  was 
Tiled  December  21, 1992.  Under  the  Commission's 
rules,  the  exemption  is  effective  7  days  after  the 
notice  is  filed.  49  CFR  llS0.32(b). 


By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  )r.. 

Secretary. 

(FR  Doc.  93-1353  Filed  1-19-93;  8:45  am) 
BILUNQ  CODE  7035-01-«l 

[Finance  Docket  No.  32214] 

Richard  D.  Robey— Continuance  in 
Control  Exemption — Wellsboro  and 
Coming  Railroad  Co.,  Inc.;  Exemption 

Richard  D.  Robey  has  filed  a  notice  of 
exemption  to  continue  in  control  of 
Wellsboro  and  Coming  Railroad 
Company,  Inc.  (W&C)  upon  the  latter’s 
becoming  a  rail  carrier.  W&C  and 
Growth  Resources  of  Wellsboro 
Foundation  (GROW),  noncarriers,  have 
concurrently  filed  a  notice  of  exemption 
in  Finance  Docket  No.  32213,  Growth 
Resources  of  Wellsboro  Foundation  and 
Wellsboro  and  Corning  Railroad 
Company — Acquisition  and  Operation 
Exemption — Consolidated  Rail 
Corporation,  for  GROW  to  acquire  and 
W&C  to  operate  approximately  35.5 
miles  of  rail  line  owned  by  Consolidated 
Rail  Corporation  in  the  Commonwealth 
of  Pennsylvania  and  the  State  of  New 
York.  W&C  expected  the  transaction  to 
be  consummated  on  or  about  December 
31, 1992. 

Mr.  Robey  controls  and  is  an  officer 
of  five  other  class  III  rail  carriers — ^North 
Shore  Railroad  Company  (NSRC),  The 
Nittany  and  Bald  Eagle  Railroad 
Company  (N&B),  The  Shamokin  Valley 
Railroad  Company  (SVRC),  West  Shore 
Railway  Services,  Inc.  (WSRS),  and  The 
Sturbridge  Railroad  Company,  Inc. 
(SRC). 

This  transaction  involves  the 
continuance  in  control  of 
nonconnecting  carriers  where: 

(1)  The  rail  Tines  of  NSRC,  N&B, 
SVRC,  WSRS.  SRC,  and  W&C  will  not 
connect  with  each  other  or  any  railroads 
in  their  corporate  family; 

(2)  The  transaction  is  not  part  of  a 
series  of  anticipated  transactions  that 
will  connect  the  railroads  with  each 
other  or  any  railroad  in  their  corporate 
family;  and 

(3)  The  transaction  does  not  involve  a 
class  I  carrier.  The  transaction  therefore 
is  exempt  from  the  prior  approval 
requirements  of  49  U.S.C.  11343.  See  49 
CFR  1180.2(d)(2). 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  transaction  will  be  protected  by  the 
conditions  set  forth  in  New  York  Dock 
Ry. — Control — Brooklyn  Eastern  Dist., 
360  I.C.C.  60  (1979).' 


Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  m.ay  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction.  Pleadings  must  be  filed 
with  the  Commission  and  served  on 
Richard  R.  Wilson,  Vuono,  Lavelle  & 
Gray,  2310  Grant  Building,  Pittsburgh, 

PA  15219. 

Decided:  January  13, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  Jr., 

Secretfliy. 

(FR  Doc.  93-1351  Filed  1-19-93;  8:45  am] 
BILLING  CODE  7035-<l1-M 

DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

importer  of  Controlled  Substances; 
Registration 

By  notice  dated  November  24, 1992, 
and  published  in  the  Federal  Register 
on  December  1, 1992,  (57FR56932), 
Knight  Seed  Company,  Inc.,  151  W. 
126th  Street,  Burnsville,  Minnesota 
55337,  made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  an  importer  of  Marihuana 
(7360),  a  basic  class  of  controlled 
substance  listed  in  Schedule  I. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
1008(a)  of  the  Controlled  Substances 
Import  and  Export  Act  emd  in 
accordance  with  title  21,  Code  of 
Federal  Regulations  §  1311.42,  the  above 
firm  is  granted  registration  as  an 
importer  of  the  basic  class  of  controlled 
substance  listed  above. 

Dated:  January  6, 1993. 

Anthony  J.  Senneca, 

Acting  Deputy  Assistant  Administrator,  Office 
of  Diversion  Control.  Drug  Enforcement 
Administration. 

[FR  Doc.  93-1300  Filed  1-19-93;  8:45  am] 
BiLUNG  CODE  4410-09-M 

Office  for  Victims  of  Crime 

Discretionary  Grant  Program  and 
Application  Information  for  Fiscal  Year 
1993 

AGENCY:  Office  for  Victims  of  Crime, 
Office  of  Justice  Programs,  Justice. 
ACTION:  Public  announcement  of 
availability  of  the  funds  and  application 
information  under  the  Discretionary 

requirement  for  the  imposition  of  labor  protective 
conditions,”  pursuant  to  49  CFR  1180.2(d),  these 
class  exemptions  do  not  relieve  a  carrier  of  its 
statutory  obligation  to  protect  the  interests  of 
employees.  See  49  U.S.C.  10505(g)(2)  and  11347. 


’  Although  the  parties  in  the  veriTied  notice  of 
exemption  indicate  their  belief  that  "there  is  no 
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Grant  Program  authorized  by  section 
1404(c)  of  the  Victims  of  Crime  Act 
(VOCA)  of  1984,  Public  Law  98-473,  as 
amended,  42  U.S.C.  10603(c). 

SUMMARY:  The  Office  for  Victims  of 
Crime  is  publishing  this  notice  to 
announce  the  availability  of 
discretionary  funds  for  new  training  and 
technical  assistance  and  direct 
assistance  programs  to  improve  the 
services  rendered  to  victims  of  crime. 
Application  information  is  provided. 
DATES:  All  applications  are  due  by  the 
close  of  business  (5  p.m.  e.s.t.)  March 
22, 1993. 

ADDRESSES:  Office  for  Victims  of  Crime, 
633  Indiana  Avenue,  NW.,  Washington, 
DC  20531. 

FOR  FURTHER  INFORMATION  CONTACT: 

Josephine  Morrow,  Special  Projects 
Division,  (202)  514-6444  or  the  persons 
whose  names  follow  the  individual 
programs  below. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

II.  Program  Descriptions 
Competitive  Programs 

III.  Eligibility  Requirements 

IV.  Application  Requirements 

V.  Procedures  and  Criteria  for  Selection 

VI.  Submission  Requirements 

VII.  Civil  Rights  Compliance 

I.  Introduction 

The  Office  for  Victims  of  Crime  (OVC) 
is  a  component  of  the  Office  of  Justice 
Programs  within  the  U.S.  Department  of 
Justice  that  serves  as  die  Federal  focal 
point  for  all  crime  victim  issues.  In 
addition  to  ensuring  that  the  criminal 
justice  system  addresses  the  victim’s 
legitimate  rights  and  interests,  OVC’s 
program  activities  include  providing 
victim  assistance  and  compensation 
grants  to  the  States;  training  and 
technical  assistance;  and  emergency 
services  to  victims  of  Federal  crimes. 

See  42  U.S.C.  10601-10605. 

OVC's  FY  93  discretionary  grant 
programs  respond  to  the 
recommendations  set  forth  in  the  1992 
Final  Report  of  the  President’s  Task 
Force  on  Victims  of  Crime  and  to  the 
objectives  of  Operation  Weed  and  Seed, 
the  President’s  multi-agency  approach 
to  urban  revitalization  whit^  consists  of 
comprehensive  efforts  to  combat  violent 
crime  and  cultivate  community 
development.  Operation  Weed  and  Seed 
combines  rigorous  law  enforcement 
measures  with  social,  educational,  and 
economic  programs  to  rejuvenate  high- 
crime  neighborhoods,  prevent  violent 
crime  from  recurring,  and  respond  to 
the  needs  of  community  residents,  many 
of  whom  are  crime  victims.  In  keeping 
with  the  Weed  and  Seed  objectives,  a 


number  of  OVC  discretionary  programs 
are  designed  to  foster  victim 
participation  in  the  criminal  justice 
system.  Other  training  and  technical 
assistance  programs  that  enhance  victim 
assistance  services  will  be  targeted  to 
specific  participant  groups,  such  as  law 
enforcement  personnel  and  public 
housing  residents  at  designated  Weed 
and  Se^  sites.  Further  information 
specific  to  Operation  Weed  and  Seed 
program  components  is  included  in  the 
individual  program  descriptions. 

II.  Program  Descriptions 

Competitive  Programs 

State  Victim  Conference  Support 
Initiative 

$75,000 

The  goal  of  this  project  is  to  provide 
support  to  multi-disciplinary,  statewide 
victim  conferences  to  enhance  the 
quality  and  breadth  of  training  that  the 
conferences  have  to  offer. 

Since  1986,  OVC  has  provided 
national-scope  training  for  victim 
service  providers.  Each  year  the  training 
has  been  offered  through  a  series  of 
regional  conferences.  With  the  growth  of 
The  victims  movement  and  the 
increasingly  specialized  areas  of 
expertise  involved  in  responding  to 
victims  of  crime,  OVC  believes  that 
providing  regional  training  conferences 
on  a  set  of  basic  topics  is  no  longer  the 
most  effective  way  to  meet  the  training 
needs  of  the  field.  To  meet  demand, 
training  should  be  in-depth,  skills- 
oriented  training  on  a  variety  of  topics 
targeting  criminal  justice,  medical  and 
mental  health  piersonnel,  as  well  as 
victim  service  providers  and  victim 
advocates.  The  training  must  be 
responsive  to  the  specific  requirements 
of  each  locale,  taking  into  consideration 
types  of  crime,  gaps  in  services  and 
knowledge,  the  level  of  coordination 
among  service  providers,  and  State 
legislative  mandates. 

OVC  may  award  grants  of  up  to 
$7,500  each  to  10  applicants  to  support 
conference  activities^  within  a  12-month 
period.  Applicants  will  be  State 
agencies  or  qualified  private 
organizations  with  sufficient  capability 
and  stature  to  manage  a  statewide 
victims  conference.  To  be  eligible,  the 
applicant  must  be  designated  in  writing 
by  the  State  Victim  Compensation  and 
Victim  Assistance  Administrators  as  the 
appropriate  organization  to  sponsor  the 
statewide  conference.  The  State  Victim 
Compensation  or  Victim  Assistance 
agency,  with  the  concurrence  of  the 
other,  is  also  eligible  to  function  as 
conference  sponsor.  Previous 
experience  and  history  with  organizing 


and  sponsoring  statewide  conferences 
will  be  taken  into  account  during  the 
selection  process. 

Under  tne  grant  program.  States  may 
select  workshop  topics  from  the  list  of 
OVC-sponsored  special  trainii^  and 
technical  assistance  projects.  Ine 
availability  of  any  particular  topic  is 
subject  to  the  availability  of  a  qualified 
trainer  at  the  time  requested.  Specific 
trainers  will  be  scheduled  in  order  to 
ensure  that  a  diversity  of  expertise  is 
ofiered.  At  least  80  percent  of  the  grant 
funds  is  to  be  allotted  for  the  purchase 
of  workshop  presentations  fiT>m  the  list; 
or  in  special  cases,  other  workshop 
presentations  may  be  purchased  with 
OVC  approval.  In  pur^asing  selected 
presentations,  funds  will  be  used  to  pay 
trainers’  consultant  fees  of  up  to  $200 
per  day  and  travel  expenses.  In 
addition,  up  to  30  percent  of  each  award 
may  be  allotted  to  the  development  of 
conference  materials,  special  assistance 
with  conference  planning,  and  purchase 
of  conference  space. 

In  addition  to  the  selection  criteria 
applicable  to  all  programs  which  are 
listed  below,  proposals  for  this  initiative 
will  be  assessed  on  the  conference  plan 
submitted,  as  well  as  the  justification  of 
the  need  for  conference  support  and  for 
the  specific  type(s)  of  training 
requested.  Special  consideration  will  be 
given  to  States  which  have  not 
previously  sponsored  statewide  victim 
conferences. 

Each  grantee  will  be  required  to 
submit  a  conference  report  assessing  the 
impact  of  the  grant,  including 
participant  evaluations  of  workshops 
sponsored  by  the  grant. 

Workshop  Topics 

1.  Multi-Disciplinary  Response  to 
Sexual  Assault  Victims 

2.  Prosecutorial  Response  to  Crime 
Victims 

3.  Victim  Services  in  Community 
Corrections  (Probation  and  Parole) 

4.  Victim  Services  in  Institutional 
Corrections  ‘ 

5.  Law  Enforcement  and  Victim  Service 
Provider  Response  to  Bias  Crime 
Victims 

6.  Law  Enforcement  Training  on 
Identifying  Sexually  Exploited  Youth 

7.  Law  Enforcement  Response  to 
Victims  of  Domestic  Violence 

8.  Judicial  Training  on  Victim  Issues 

9.  Civil  Remedies  for  Victims 

10.  Mental  Health  Treatment  of  Crime 
Victims 

11.  Training  for  Mental  Health 
Professionals  in  Responding  to  Child 
Victims  of  Physical  and  Sexual  Abuse 

12.  Elderly  Abuse 

13.  Legal  Advocacy  for  Rural  Domestic 
Violence  Victims 
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14.  Serving  Hispanic  Victims  of  Crime 

15.  Clergy  Response  to  Crime  Victims 

16.  Crisis  Response  Team  Training 

17.  Serving  Victims  of  Property  Crimes 

18.  Dealing  with  Media’s  ^le  in 
Reporting  Crime  Victimization 

19.  Managing  Victim  Assistance 
Volunteers 

20.  Victim  Services  in  the  Inner-City 

21.  Children  Grieving  Violent  Death 
For  further  information  contact:  Susan 

Laurence,  Special  Projects  Division. 

(202)  307-5950. 

Indian  Nations  Conference 
$155,000 

The  goal  of  this  project  is  to  improve 
the  response  of  victim  service 
professionals  to  Native  American 
victims  of  crime  and  to  enhance  the 
investigation,  prosecution,  and  handling 
of  cases  involving  the  sexual  and 
physical  abuse  of  children. 

Through  the  Assistance  to  Victims  of 
Federal  Crime  in  Indian  Country 
Discretionary  Grant  Program,  OVC  has 
awarded  grants  to  fifteen  States  to 
support  victim  assistance  programs  for 
52  tribes  and  tribal  organizations  and, 
under  the  Children’s  Justice  Act  (CJA) 
Discretionary  Grant  Program  for  Native 
Americans,  has  provided  direct  funding 
to  23  tribes  and  tribal  organizations  to 
improve  the  investigation,  prosecution, 
and  case  handling  of  child  abuse  in 
Indian  country.  Since  1988,  OVC  has 
sponsored  a  biennial  national 
conference  entitled  “Indian  Nations: 
Justice  for  Victims  of  Crime’’  to  address 
services  for  crime  victims  through 
comprehensive  training  of  VAIC  service 
provider?.  In  addition,  OVC  has  funded 
two  training  conferences  for  tribes  and 
organizations  participating  in  the  CJA 
program.  This  fifth  national  conference 
will  address  the  training  needs  of 
professionals  working  to  assist  victims 
of  violent  crime  in  Indian  country 
including  staff  implementing  CJA 
programs. 

This  project  will  be  implemented  by 
a  grantee  chos^  competitively  from 
among  proposals  submitted  in  response 
to  this  solicitation.  One  grant  of  up  to 
$155,000  will  be  awarded  for  a  12- 
month  period.  The  grantee  will  review 
current  information  on  victim  assistance 
and  CJA  programs  in  Indian  country  and 
evaluations  horn  previous  Indian 
Nations  and  CJA  conferences  and.  with 
the  assistance  of  a  planning  committee, 
develop  an  agenda  for  a  three-day 
training  conference.  The  grantee  will 
then  present  a  natimial  training 
conference  that  will  enhance  the  skills 
of  victim  service  providers:  train 
professianals  who  are  involved  in  the 
investigation,  prosecution,  and 


management  of  child  abuse  cases; 
promote  an  interdisciplinary  strategy 
that  combines  legal,  law  enforcement, 
and  victim  assistance  approaches  to 
respcmding  to  Native  American  crime 
victimization  and  child  abuse:  and 
present  established  and  new  models  of 
assisting  Native  American  crime 
victims,  including  traditional  healing 
ceremonies.  The  grantee  will  be 
expected  to  award  grant-funded 
scholarships  to  those  who  work  in  crime 
victim  assistance  eftorts  and/or  the 
handling  of  child  abuse  cases  and  who 
would  otherwise  be  unable  to  attend. 
Finally,  the  grantee  will  complete  an 
overall  evaluation  of  the  training 
provided  and  make  recommendations 
for  meeting  future  training  needs. 

Contact:  Bill  Brantley,  Federal  Crime 
Victims  Division,  (202)  514-6444. 

Multi-jurisdictional,  Interagency  Model 
for  Investigating  and  Prosecuting  Cases 
of  Child  Pornography  and  Juvenile 
Prostitution 

$225,000 

The  goal  of  this  program  is  to  improve 
the  investigation  and  prosecution  of 
cases  involving  sexual  exploitation  of  • 
children  and  juveniles  and  to  provide 
crisis  intervention  and  assistance  to 
child  and  juvenile  victims.  This  project, 
jointly  sponsored  by  OVC  and  the  Office 
of  Juvmiile  Justice  and  Delinquency 
Prevention,  will  involve  the  U.S. 
Attorney,  the  Federal  Bureau  of 
Investigation  (FBI),  and  other  related 
Federal,  State,  and  local  law 
enforcement  agencies. 

Estimates  of  the  number  of  juveniles 
involved  in  prostitution  range  from 
200,000  to  300,000  nationally.  Many  of 
these  children  are  runaway  or 
throwaway  children  without  secure 
homes  who  are  extremely  vulnerable  to 
sexual  exploitation,  which  may  include 
their  involvement  in  the  production  of 
pornography.  According  to  the  Attorney 
General’s  Commission  on  Pornography, 
the  production  of  child  pornography 
frequently  entails  serious  physical  and 
psychological  harm  to  children.  A 
second  harmful  effect  of  child 
pornography  is  its  influence  on  viewers 
of  these  sexually  explicit  materials. 
Research  has  shown  that  a  “modeling 
efiect”  may  occur  whereby  those  who 
view  materials  portraying  violence  and 
degradation  of  children  may  desire  to 
recreate  the  acts,  thus  furthering  the 
victimization  of  children.  Hiough  the 
gravity  of  the  problem  has  been 
acknowledged,  cases  of  child  sexual 
exploitation  are  often  not  pursued 
because  they  are  time  consuming  and 
resource  intensive. 


The  grantee  for  this  project  will 
develop  a  prototype  multi-jurisdictional 
task  force  to  addins  child  pornography 
and  juvenile  prostitution  aggressively. 
The  task  force 'will  implement  centrally 
coordinated  and  managed  investigations 
involving  Federal,  State,  and  local 
investigative  agencies.  These 
investigations  will  identify  and  locate 
procurers  who  recruit  juveniles  and 
furnish  the  available  information  to  law 
enforcement  agencies,  including  the 
U.S.  Postal  Service,  U.S.  Customs,  and 
the  FBI  in  a  wide  geographic  area.  The 
task  force  will  also  develop  a  law 
enforcement-based  interdisciplinary 
model  that  involves  child  protective, 
social,  mental  health,  and  medical 
services  in  providing  assistance  and 
support  to  ^ild  victims  in  crisis  firom 
the  initial  investigation  through 
adjudication  to  readjustment:  provide 
training  for  law  enforcement  officials 
and  others  involved  in  the  project;  and 
initiate  an  effort  to  raise  public 
awareness  of  the  harm  associated  with 
child  pornography  and  juvenile 
prostitution.  As  this  project  will  require 
support  from  the  U.S.  Attorney,  the  FBI, 
and  local  law  enforcement.  OVC  will 
consider  only  those  sites  in  which 
Federal  and  local  law  enforcement 
officials  agree  to  commit  adequate 
resources  to  form  a  multi-jurisdictional 
effort.  The  funds  for  this  project  cannot 
be  used  for  law  enforcement  efforts  but 
must  be  targeted  to  assisting  child  and 
youth  victims  in  crisis,  and  providing 
training  and  initiating  public  awareness 
efforts. 

Contact;  Marti  Speights,  Federal 
Crimes  Division,  (202)  514-6444. 

m.  Eligibility  Requirements 

In  addition  to  special  eligibility 
requirements  list^  within  the 
individual  program  descriptions 
(above),  the  following  apply: 
Applications  are  invited  from  public 
and  private  agencies  and  organizations. 
Applications  will  be  accepted  from  for- 
profit  agencies  as  long  as  they  agree  to 
waive  any  profit  and  accept  only  actual 
allowable  costs.  Applicants  must 
demonstrate  that  they  have  ample 
expertise  and/or  prior  experience  in  the 
design  and  conduct  of  projects  of  a 
nature  similar  to  that  for  which  they  are 
applying. 

Applicants  must  also  demonstrate 
that  they  have  the  management 
capability,  fiscal  integrity,  and  financial 
responsibility,  inclut^g  but  not  limited 
to,  an  acceptable  accoimting  system  and 
internal  controls,  and  compliance  with 
grant  fiscal  requirements.  Applicants 
who  fail  to  demonstrate  that  Uiey  have 
the  capability  to  manage  the  program 


Federal  Register  /  Vol.  58,  No.  12  /  Thursday,  January  21,  1993  /  Notices 


5419 


will  be  ineligible  for  funding 
consideration. 

IV.  Application  Requirements 

All  applicants  must  submit  a 
completed  Application  for  Federal 
Assistance  (Standard  Form  424), 
including  a  program  narrative.  All 
applications  must  include  the 
information  outlined  in  this  section  of 
the  solicitation  (Section  IV.  Application 
Requirements)  in  Part  IV,  Program 
Narrative  of  the  application  (SF— 424). 

The  program  narrative  of  the  application 
should  not  exceed  35  double-spaced 
pages  in  length. 

In  accordance  with  Executive  Order 
No.  12543,  28  CFR  67.510,  applications 
must  also  provide  Certifications 
Regarding  Lobbying;  Debarment, 
Suspension,  and  other  Responsibility 
Matters:  and  Drug-Free  Workplace 
Requirements  (Form  4061/6),  wljich 
will  be  supplied  with  the  application 
package,  and  must  be  submitted  with 
the  application. 

Applications  that  include  non¬ 
competitive  contracts  for  the  provision 
of  specific  services  must  include  a  sole 
source  justification  for  any  procurement 
in  excess  of  $10,000. 

The  following  information  must  be 
included  in  the  application  (SF-424) 

Part  IV  Program  Narrative; 

A.  Organizational  Capability — 
Applicants  must  demonstrate  that  they 
are  eligible  to  compete  for  this  grant  on 
the  basis  of  the  eligibility  criteria 
established  in  section  III  of  this 
solicitation.  Applicants  must  concisely 
describe  their  organizational  experience 
with  respect  to  the  eligibility  criteria 
specified  in  each  program  description 
listed  above.  Applicants  must 
demonstrate  how  their  organizational 
experience  and  capabilities  will  enable 
them  to  achieve  the  goals  and  objectives 
of  this  initiative.  Applicants  are  invited 
to  append  examples  of  prior  work 
products  of  a  similar  nature  to  their 
application. 

Applicants  must  demonstrate  that 
their  organization  has  or  can  establish 
fiscal  controls  and  accounting 
procedures  which  assure  that  Federal 
funds  available  under  this  agreement  are 
disbursed  and  accounted  for  properly. 
Applicants  who  have  not  previously 
received  Federal  funds  will  be  asked  to 
submit  a  copy  of  the  Office  of  Justice 
Programs  Accounting  System  and 
Financial  Capability  Questionnaire  (OJP 
Form  7120/1).  Copies  of  the  form  will  be 
provided  in  the  application  kit  and  must 
be  prepared  and  submitted  along  with 
the  application.  Other  applicants  may 
be  requested  to  submit  this  form.  The 
CPA  certification  (Section  H)  is  required 


only  of  those  applicants  who  have  not 
previously  received  Federal  funding. 

B.  Program  Goals  and  Objectives — A 
brief  statement  of  the  applicant’s 
understanding  of  the  goals  and 
objectives  of  the  program  should  be 
included.  The  application  should  also 
include  a  problem  statement  and  a 
discussion  of  the  potential  contribution 
of  this  program  to  the  field. 

C.  Program  Strategy— Applicants 
should  describe  the  proposed  approach 
for  achieving  the  goals  and  objectives  of 
each  program.  A  detailed  discussion  of 
how  the  activities  and  products  of  each 
program  would  be  accomplished  should 
be  included. 

D.  Program  Implementation  Plan — 
Applicants  should  prepare  a  plan  that 
outlines  the  major  activities  involve  in 
implementing  the  program,  describe 
how  they  will  allocate  available 
resources  to  implement  the  project,  and 
also  describe  how  the  program  will  be 
managed. 

The  plan  must  also  include  an 
organizational  chart  depicting  the  roles 
and  describing  the  responsibilities  of 
key  organizational  and  functional 
components  and  a  list  of  key  pversonnel 
responsible  for  managing  and 
implementing  the  major  stages  of  the 
project.  Applicants  must  present 
detailed  position  descriptions, 
qualifications,  and  selection  criteria  for 
each  position.  This  documentation  and 
individual  resumes  may  be  submitted  as 
appendices  to  the  applications. 

E.  Time-Task  Plan — Applicants  must 
develop  a  time-task  plan  for  the 
duration  of  the  project  periods,  clearly 
identifying  major  milestones  and 
products.  This  must  include  designation 
of  organizational  responsibility  and  a 
schedule  for  the  completion  of  the 
activities  and  products.  Applicants 
should  also  indicate  the  anticipated  cost 
schedule  per  month  for  the  entire 
project  period. 

F.  Products — Applicants  must 
concisely  describe  the  interim  and  final 
products  of  each  stage  of  the  program. 

G.  Program  Budget — Budgets  must  be 
accompanied  by  a  detailed  justification 
for  all  costs,  including  the  basis  for 
computation  of  these  costs. 

Applications  containing  contract(s) 
must  include  detailed  budgets  for  each 
organization’s  expenses. 

H.  Evaluation — Each  grant  recipient 
will  be  required  to  submit  formal 
findings  from  an  assessment  or 
evaluation,  within  60  days  of  the 
completion  of  each  year’s  activities  and 
within  90  days  of  project  completion. 
Each  application  must  provide  a  plan 
for  assessing  or  evaluating  the  project. 


V.  Procedures  and  Criteria  for  Selection 

All  applications  will  be  evaluated  and 
rated  based  on  the  extent  to  which  they 
meet  the  following  weighted  criteria.  In 
general,  all  applications  received  will  be 
reviewed  in  terms  of  their 
responsiveness  to  the  minimum 
program  application  requirements  set 
forth  in  Section  IV.  Applications  will  be 
evaluated  by  a  peer  review  panel 
according  to  the  OVC  Competition  and 
Peer  Review  Guidance.  'The  selection 
criteria  and  their  point  values  (weights) 
are  as  follows: 

A.  The  problem  to  be  addressed  by 
the  project  is  clearly  stated.  This 
criterion  includes  a  concise,  well- 
justified  statement  of  the  problem.  (5 
points) 

B.  The  goals  and  objectives  of  the 
proposed  project  are  clearly  defined. 

This  criterion  includes  a  brief  statement 
of  the  goals  and  objectives  of  the  project 
as  well  as  an  understanding  of  project 
requirements  and  definitions  of  key 
terms.  (10  points) 

C.  The  project  design  is  sound  and 
contains  program  elements  directly 
linked  to  the  achievement  of  project 
objectives.  This  criterion  includes 
appropriateness  and  technical  adequacy 
of  the  approach  to  the  activities  and 
products  of  each  stage  of  the  program 
for  meeting  the  goals  and  objectives.  (25 
points) 

D.  The  project  management  structure 
is  adequate  to  the  successful  conduct  of 
the  project.  (Total  25  points)  This 
criterion  includes: 

1.  Adequacy  and  appropriateness  of 
the  project  management  structure  and 
the  feasibility  of  the  time-task  plan.  (10 
points) 

2.  The  qualifications  of  staff  identified 
to  manage  and  implement  the  program, 
including  staff  to  be  hired  through 
contracts  (if  any).  This  criterion 
includes  the  clarity  and  appropriateness 
of  position  descriptions,  required 
qualifications  and  selection  criteria 
relative  to  the  specific  functions  set  out 
in  the  Implementation  Plan.  (15  points) 

E.  Organizational  capability  is 
demonstrated  at  a  level  sufficient  to 
support  the  project  successfully.  This 
criteria  includes  the  extent  and  quality 
of  organizational  experience  in  the  * 
development,  delivery  and  coordination 
of  programs  of  similar  nature.  (25 
points) 

F.  Budgeted  costs  are  reasonable, 
allowable,  and  cost-effectiv^or  the 
activities  to  he  undertaken.  'Inis 
criterion  includes  completeness  and 
appropriateness  of  the  proposed  costs  in 
relation  to  the  proposed  strategy  and 
tasks  to  be  accomplished.  (10  points) 

Applications  siibmitted  in  response  to 
competitive  announcements  will  be 
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evaluated  by  a  peer  review  panel.  The 
results  of  tlie  peer  review  will  be  a 
relative  aggregate  ranking  of 
applications  in  the  form  of  “Summary  of 
Ratings.”  These  will  (Mdinarily  be  based 
on  numerical  values  assigned  by 
individual  peer  reviewers.  Peer  review  - 
recommendations,  in  conjunction  with 
the  results  of  internal  review  and  any 
necessary  supplementary  reviews,  will 
assist  in  considering  competing 
applications  and  in  selection  of  the 
application  for  funding.  The  hnal  award 
decision  will  be  made  by  the  OVC 
Director. 

yi.  SubmissioB  Requirements 

All  applicants  responding  to  tk  s 
solicitation  are  sub)^  to  the  following 
requirements: 

1.  Upon  request  to  OVC.  the  necessary 
forms  for  application  will  be  provided, 
along  with  E)epartment  of  Justice 
certihcation  information. 

2.  Applicants  must  submit  the 
original  signal  application  (Standard 
Form  424)  and  two  copies  to  OVC. 
Applicants  should  also  include 
Certifications  Regarding  Lobbying; 
Debarment,  Suspension  and  Other 
Responsibility  Matters;  and  Drug  Free 
Workplace  Requirements  (Form  4061/6), 
in  order  to  meet  the  requirements  of  the 
Drug-Free  Workplace  Act  of  1988  (Pub. 
L.  100-690,  title  V,  subtitle  D)  and  the 
Disclosure  of  Lobbying  Activities  Form 
(SF  LLL)  in  accordance  with  31  U.S.C. 
1352. 

3.  All  applications  must  be  received 
by  mail  or  hand  delivered  to  OVC  by  5 
p.m.  E.S.T.  on  March  22, 1993.  Those 
applications  sent  by  mail  should  be 
addressed  to:  Office  for  Victims  of 
Crime,  U.S.  Department  of  Justice,  633 
Indiana  Avenue,  NW.,  Washington,  DC 
20531.  Hand  delivered  applications 
must  be  taken  to  OVC.  633  Indiana 
Avenue,  NW.,  Washington,  DC  between 
the  hours  of  8  a.m.  and  5  p.m.  except 
Saturdays,  Sundays  or  Federal  holidays. 

OVC  will  notify  applicants  in  writing 
of  the  receipt  of  their  application. 
Subsequently,  applicants  will  be 
notified  by  letter  as  to  the  decision 
made  regarding  whether  or  not  their 
submission  will  be  recommended  for 
funding.  Applications  will  be  reviewed 
as  Peer  Review  Panels  can  be  convened. 
Every  effort  will  be  made  to  review 
applications  in  a  timely  manner. 

VII.  Civil  Rights  Compliance 

A.  All  recipients  of  OVC  assistance, 
including  any  contractors,  must  comply 
with  the  non-discrimination 
requirements  of  the  Victims  of  Crime 
Act  of  1984,  as  amended;  title  VI  of  the 
Civil  Rights  Act  of  1964,  as  amended; 
section  504  of  the  Rehabilitation  Act  of 


1973,  as  amended;  subtitle  A,  title  n  of 
the  Americans  with  Disabilities  Act 
(ADA)  (1990):  title  IX  of  the  Edrication 
Amendments  of  1972;  the  Age 
Discrimination  Act  of  1975;  Department 
of  Justice  Non-Discrimination 
Regulations,  28  CFR  part  42.  subparts  C, 
D.  E,  and  G;  and  Department  of  Justice 
regulations  on  disability  discrimination, 
28  CFR  part  35  and  part  39. 

B.  In  tne  event  a  Federal  or  State  court 
or  Federal  or  State  administrative 
agency  makes  a  finding  of 
discrimination  after  a  due  process 
hearing  on  the  grounds  of  race,  color, 
religion,  national  origin,  sex,  or 
disability  against  a  recipient  of  funds, 
the  recipient  will  forward  a  copy  of  the 
finding  to  the  O^ice  for  Civil  Rights. 
Office  of  Justice  Programs. 

Brenda  G.  Meister, 

Acting  Director,  Office  for  Victims  of  Crime. 
IFR  Doc.  93-1246  Filed  1-19-93;  8:45  am) 
BHJJNQ  cooe  4410-ia-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

Background:  The  Department  of 
Labor,  in  carrying  out  its  responsibilities 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35),  considers  comments 
on  the  reporting/recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Recordkeeping/Reporting 
Requirements  Under  Review:  As 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

^ch  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

The  title  of  the  recordkeeping/reporting 
requirement. 

The  OMB  and/or  Agency  identification 
numbers,  if  applicable. 

How  often  the  recordkeeping/reporting 
requirement  is  needed. 

Whether  small  businesses  or 
oiganizations  are  affected. 


An  estimate  of  the  total  number  of  hours 
needed  to  comply  with  the 
recordkeeping/reporting  requirements 
and  the  averam  hours  per  respondent. 
The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  aostract  describing  the  need  for  and 
uses  of  the  information  collection. 
Comments  and  Questions:  Copies  of 
the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer. 
Kenneth  A.  Mills  ((202)  219-5095). 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Mills,  Office  of  Information 
Resources  Management  Policy,  U.S. 
Elepartment  of  L^or,  200  Constitution 
Avenue,  NW.,  room  N-1301, 
Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 

Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/PWBA/ 
VETS),  Office  of  Management  and 
Budget,  Room  3001,  Washington,  DC 
20503  ((202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  recordkeeping/reporting 
requirements  which  have  been 
submitted  to  OMB  should  advise  Mr. 
Mills  of  this  intent  at  the  earliest 
possible  date. 

Extension 

Employment  Standards  Administration 
Black  Limg  Program  Provider 
Enrollment  Form 
1215-0137;  CM-1168 
On  occasion 

Businesses  or  other  for-profit;  small 
businesses  or  organizations  6,500 
respondents;  5  minutes  per  response; 
525  total  burden  hours;  1  form. 

The  CM-1168  requests  profile 
information  bn  providers  to  afford  both 
timely  reimbursement  for  medical 
services  provided  to  Black  Lung 
claimants  and  a  list  of  active  providers 
for  miner  referral. 

Revision 

Occupational  Safety  and  Health 
Administration 

Construction  Crane  or  Derrick  Annual 
Inspection  Record  State  or  local 
governments’  businesses  or  other  for- 
profit;  small  businesses  or 
organizations. 

As  a  result  of  the  Federal  2|,  199Q, 
Supreme  Court  Decision,  110  S.  Ct.  929, 
58  U.S.L.W.  4200,  OSHA  is  no  longer 
seeking  Office  of  Management  and 
Budget  (OMB)  clearance  for  those 
paperwork  activities  involving  the 
employer  and  the  third  party  (employee) 
disclosure  contained  in  29  CFR 
1926.550(a)(6). 
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Signed  at  Washington,  DC,  this  11th  day  of 
January  1993. 

Kenneth  A.  Mills, 

Department  Clearance  Officer. 

[FR  Doc  93-1342  Filed  1-19-93;  8:45  amj 
BILUNQ  CODE  4S10-26-M 

Glass  Celling  Commission; 
Postponement  of  Open  Meeting 

SUMMARY:  Pursuant  to  title  n  of  the  Civil 
Rights  Act  of  1991  (Pub.  L.  102-166) 
and  section  9  of  the  Federal  Advisory 
Committee  Act  (FACA)  (Pub.  L.  92-462, 

5  U.S.C.  app.  U)  a  Notice  of 
Establishment  of  the  Glass  Ceiling 
Commission  was  published  in  the 
Federal  Register  on  March  30, 1992  (57 
FR  10776). 

This  notice  is  to  postpone  indehnitely 
the  open  meeting  scheduled  for 
Monday,  January  25, 1993.  This  meeting 
was  previously  announced  in  the 
Federal  Register  on  January  6, 1993  at 
58  FR  584. 

The  postponement  is  necessary  to 
allow  sufficient  time  for  Secretary- 
Designate  Robert  Reich  to  be  briefed  on 
Glass  Ceiling  Commission  activities. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Elizabeth  Leonard,  Executive 
Director,  Glass  Ceiling  Commission, 

U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  room  S- 
2018,  Washington,  DC  20210,  (202)  219- 
8271. 

Signed  at  Washington,  DC,  this  13th  day  of 
January  1993. 

Lynn  Martin, 

Secretary  of  Labor. 

(FR  Doc.  93-1265  Filed  1-19-93;  8:45  am) 
BILUNG  CODE  4510-2S-M 


Employment  and  Training 
Administration 

[TA-W-28,098] 

Marilyn  Fashions,  Inc.,  Windber,  PA; 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade^ 
Act  of  1974,  an  investigation  was 
initiated  on  December  14, 1992  in 
response  to  a  worker  petition  which  was 
hied  on  behalf  of  workers  at  Marilyn 
Fashions,  Incorporated,  Windber, 
Pennsylvania. 

All  workers  were  separated  from  the 
subject  hrm  more  than  one  year  prior  to 
the  date  of^he  petition.  Section  223  of 
the  act  specifies  that  no  certihcation 
may  apply  to  any  worker  whose  last 
separation  occurred  more  than  one  year 
before  the  date  of  the  petition. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purposes;  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  11th  day  of 
January  1993. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  93-1263  Filed  1-19-93;  8:45  amJ 
BILUNO  CODE  461(KM>-M 

Investigations  Regarding  Certifications 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  hied  with  the 
Secretary  of  Labor  under  section  221  (a) 
of  the  Trade  Act  of  1974  ("the  Act”)  and 
are  identihed  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 


Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221  (a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  imder  title  II, 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
thi^tened  to  begin  and  the  subdivision 
of  the  Arm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  February  1, 1993. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Ofiice  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  February  1, 1993. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Ad*  istment 
Assistance,  Employment  and  T  aining 
Administration.  U.S.  Departir'jnt  of 
Labor,  200  Constitution  Av''r  ue.  NW., 
Washington,  DC  20210. 

Signed  at  Washington,  DC  ‘his  4th  day  of 
January  1993. 

Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 


Appendix 


Petitioner.  UnionNMXkars/firm 

Location 

Date  re¬ 
ceived 

Midwest  Portland  Cement  Co  (Co) . 

ZanesviHe,  OH . . 

01/04/93 

Lynchburg,  VA . . 

01/04/93 

Idaho  Forest  IrxJs  (Workers) . 

St.  Anthony,  ID . . . 

01/04/93 

01/04/93 

Genicom  Corporation  (Workers) . 

Wayrtesboro  VA . 

01/04/93 

Oloaa  NY  . 

01A)4/93 

01/04/93 

Warren,  OH . . 

01/04/93 

HicksviMe.  NY . . . 

01/04/93 

01/04/93 

Whitesboro,  NY . 

01/04/93 

SemicotKkictor  Specialties  Corp  (Work- 

Kane.  PA . 

01/D4/93 

ers). 

Texas  Exploration  &  Production  Co 

Midland.  TX . 

01/04/93 

(Workers). 

TransAmencan  Natural  Gas  Corp  (Work- 

Houston.  TX . .  . 

01/04/93 

ers).  i 

SarKloz  Chemicals  Corp  (Co) . 

01/04/93 

Revlon.  Inc  (UAW)  . . 

01/04/93 

Pacific  Uniform  Mfg.  Co  (Workers) . 

Conyers,  GA  . . 

01/04/93 

Northwest  Airlines,  Inc.  (Workers)  . 

.<5f  Paul,  MN 

01/04/93 

Raymel  Corp.  (Workers)  . . 

Hialeah,  FL . . . 1 

01/04/93  < 

West  PoM  PepperaM.  Iitc  (Workers)  . 

BWdelonl.  ME . i 

01/04/93 

Date  of  peti¬ 
tion 

Petition  No. 

1 _ 

Articles  produced 

12/28/92 

Portland  Cement. 

12/1 8«2 

Ladies'  blouses,  pants,  skirts,  dresses. 

12/11/92 

Softwood  dimertsional  lumber. 

12/18/92 

Ladies'  undergarmerrts. 

12/14/92 

Parts  for  computers. 

12/21/92 

Gas  &  oH  compressors. 

12/15/92 

Industrial  rainwear  &  camping  gear. 

12/18/92 

Steel  strapping. 

10/20/92 

28,169 

Schottky  rectifier  wafers. 

10/27/92 

28,170 

Plywood  used  to  build  concrete  forms. 

12/23/92 

28,171 

Fan  and  turbine  blades. 

12/18/92 

28,172 

Polysilicon  products. 

12/12/92 

28,173 

Oil  and  gas. 

12/22/92 

28,174 

Natural  gas. 

12/22/92 

28,175 

Scouring  assistance  &  optical  brightrters 

12/07/92 

28,176 

Cosmetics,  perfumes  and  creams. 

12/18/92 

28.177 

Industrial  garments. 

12/02/92 

28,178 

Aircraft  mechanics. 

12/19/92 

28.179 

Men's  &  childrens'  puHovers. 

12/29/92 

28,180 

Blankets  &  other  accessories. 
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Petitioner.  Union/workers/tlrm 

Locatk)n 

1  Date  re- 
!  ceived 

1 

i  Date  ot  petl-  I 
tion  1 

1  Petition  No. 

r- 

! 

1  Arttdes  pnxiuced 

1  1 

!  Gorhafn,  ME . .  i 

1  01/04/93 

j  i 

12/27/92 

i  28,181 

1  Multipurpose  metalworliing  machines 

1  Fan  and  turtiine  blades 

Utica  Coip.,  Halsey  Ro^  (lAM)  . 

j  Whitesboro,  NY . | 

j  01/04/93 

1  12/23/92 1 

i  28.182 

1 _ 

IFR  Doc.  93-1264  Filed  1-19-93;  8:45  am) 
BILLING  CODE  4510-30-M 


NATIONAL  COMMISSION  ON  JUDICIAL 
DISCIPLINE  AND  REMOVAL 

Public  Hearing 

AGENCY:  National  Commission  on 
Judicial  Discipline  and  Removal. 

ACTION:  Public  hearing. 

SUMMARY:  Notice  is  hereby  given  in  the 
public  interest  and  pursuant  to  the 
Federal  Advisory  Committee  Act  that  a 
public  hearing  before  the  National 
Commission  on  Judicial  Discipline  and 
Removal  will  be  held  on  January  29, 

1993  in  Washington,  DC.  The  hearing 
will  commence  at  1:15  p.m.  and  adjourn 
at  approximately  5  p.m.  The  precise 
location  of  the  hearing  will  be  room  226, 
Dirksen  Senate  Office  Building,  U.S. 
Senate,  Washington,  DC. 

AUTHORITY:  The  hearing  will  be  the 
fourth  one  for  the  National  Commission, 
a  body  composed  of  thirteen  members 
appointed  by  the  Speaker  of  the  House, 
the  President,  the  President  pro  tern  of 
the  Senate,  the  Chief  Justice  of  the 
United  States,  and  the  Conference  of 
State  Chief  Justices.  The  National 
Commission,  established  by  Public  Law 
101-650  (Title  IV),  is  assigned  three 
statutory  duties.  The  first  is  to 
investigate  and  study  the  problems  and 
issues  involved  in  the  tenure  (including 
discipline  and  removal)  of  Article  III 
(appointed  to  serve  for  life)  Federal 
Judges.  The  second  is  to  evaluate  the 
advisability  of  proposing  alternatives  to 
current  arrangements  with  respect  to 
such  problems  and  issues,  including 
alternatives  for  the  discipline  and 
removal  of  Federal  judges  that  w’ould 
require  constitutional  amendments. 
Finally,  the  Commission  is  required  to 
prepare  and  submit  a  report  to  the 
Congress,  the  Chief  Justice,  and  the 
President  setting  forth  a  detailed 
statement  of  its  findings  and 
conclusions  together  with  any 
recommendations  for  legislative  and 
administrative  actions  as  are  considered 
appropriate.  The  due  date  for  the 
Commission’s  final  report  is  August  1, 
1993.  The  Commission  is  not  authorized 
to  consider  specific  complaints  against 
federal  judges. 


Ordinarily  the  provisions  of  the 
Federal  Advisory  Committee  Act  are  not 
applicable  to  legislative  or  judicial 
agencies.  Nonetheless,  since  the 
Commission  is  composed  of 
representatives  of  all  three  branches  of 
the  Federal  government,  good  faith 
commitment  to  open  meetings  is 
incorporated  in  the  Commissiftn’s  By¬ 
laws. 

STATUS:  The  hearing  will  be  open  to  the 
public. 

MATTERS  TO  BE  CONSIDERED: 

Testimony  will  be  received  from 
representatives  of  public  interest  groups 
and  other  interested  citizens  informing 
the  Commission  of  their  views  regarding 
the  Commission’s  investigation  and 
study  of  problems  involved  in  the 
discipline  and  removal  from  office  of 
Article  III  Federal  judges. 

CONTACT  PERSONS  FOR  FURTHER 
information:  Contact  Michael  J. 
Remington  or  William  J.  Weller  at  the 
National  Commission  on  Judicial 
Discipline  and  Removal,  suite  690,  2100 
Pennsylvania  Ave,  NW.,  Washington, 

DC  20037-3202;  or  call  (202)  254-8169. 
SUPPLEMENTARY  INFORMATION:  Minutes  of 
the  meeting  will  be  available  for  public 
inspection  during  regular  working  hours 
at  the  Commission  office  approximately 
thirty  (30)  working  days  following  the 
meeting. 

William  ).  Weller, 

Deputy  Director 

IFR  Doc.  93-1251  Filed  1-19-93;  8:45  ami 
BILLING  CODE  6S2&-OB-M 


Public  Meetings 

AGENCY:  National  Commission  on 
Judicial  Discipline  and  Removal. 

ACTION:  Notice  of  public  meeting . 

SUMMARY:  Notice  is  hereby  given  in  the 
public  interest  and  pursuant  to  the 
Federal  Advisory  Committee  Act  that  a 
public  meeting  of  the  National 
Commission  on  Judicial  Discipline  and 
Removal  will  be  held  on  January  23  and 
29, 1993,  in  Washington,  DC.  Cto 
January  28,  the  first  session  of  the 
meeting  will  convene  at  9:30  a.m.  and 
adjourn  at  approximately  12:30  p.m., 
and  the  second  session  of  the  meeting 
will  convene  at  1:30  p.m.  and  adjourn 
at  approximately  5  p.m.  On  January  29, 
the  third  session  of  the  meeting  will 


convene  at  9:15  a.m.  and  adjourn  at 
12:15  p.m.  All  three  sessions  of  the 
meeting  will  be  held  in  the  Federal 
Judiciary  Building’s  Main  Conference 
Room,  located  on  the  Fourth  Floor  of 
the  Federal  Judiciary  Building  at  One 
Columbus  Circle,  NE. 

AUTHORITY:  This  public  meeting  will  be 
the  seventh  one  for  the  National 
Commission,  a  body  composed  of 
thirteen  members  appointed  by  the 
Speaker  of  the  House,  the  President,  the 
President  pro  tern  of  the  Senate,  the 
Chief  Justice  of  the  United  States  and 
the  Conference  of  State  Chief  Justices. 
The  National  Commission,  established 
by  Public  Law  101-650  (Title  IV),  is 
assigned  three  statutory  duties.  The  first 
is  to  investigate  and  study  the  problems 
and  issues  involved  in  the  tenure 
(including  discipline  and  removal)  of 
Article  III  (appointed  to  serve  for  life) 
Federal  judges.  The  second  is  to 
evaluate  the  advisability  of  proposing 
alternatives  to  current  arrangements  . 
with  respect  to  such  problems  and 
issues,  including  alternatives  for  the 
discipline  and  removal  of  Federal 
judges  that  would  require  constitutional 
amendments.  Finally,  the  Commission 
is  required  to  prepare  and  submit  a 
report  to  the  Congress,  the  Chief  Justice, 
and  the  President  setting  forth  a  detailed 
statement  of  its  findings  and 
conclusions  together  with  any 
recommendations  for  legislative  and 
administrative  actions  as  are  considered 
appropriate.  The  due  date  for  the 
Commission’s  final  report  is  August  1, 
1993.  The  Commission  is  not  authorized 
to  consider  specific  complaints  against 
Federal  judges. 

Ordinarily  the  provisions  of  the 
Federal  Advisory  Committee  Act  are  rot 
applicable  to  legislative  or  judicial 
agencies.  Nonetheless,  since  the 
Commission  is  composed  of 
representatives  of  ail  three  branches  of 
the  Federal  government,  a  good  faith 
commitment  to  open  meetings  is 
incorporated  in  the  Commission’s  By¬ 
laws. 

STATUS:  All  three  sessions  of  the 
meeting  will  be  open  to  the  public.  A 
portion  of  the  second  session  of  the 
meeting  may  be  held  in  executive 
session  to  consider  administrative 
matters  involving  privacy  interests. 
MATTERS  TO  BE  CONSIDERED:  This 
meeting  will  be  the  third  in  a  series  of 
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Commission  sessions  designed  to 
consider  draft  reports  from  consultants 
who  have  prepared  papers  about 
specific  research  topics  assigned  to 
them.  This  meeting  will  consider  seven 
draft  reports. 

During  the  first  meeting  session  of 
January  28,  the  Commission  will  review 
three  draft  reports:  A  report  on  the 
history  of  jucucial  resignation,  by  Emily 
Van  Tassel,  Deputy  Historian  at  the 
Federal  Judicial  Cmter;  a  report  on  legal 
issues  related  to  the  disqualification  of 
federal  judges  convicted  of  bribery  by 
Jerome  Marcus,  Assistant  U.S.  Attorney 
in  the  Eastern  District  of  Pennsylvania; 
and  a  report  on  the  relationship  between 
federal  judicial  resignation  and 
statutorily  authorized  judicied 
retirement  and  employment  benefits,  by 
Professor  Dan  M  McGill  of  the 
University  of  Pennsylvania, 

Ehiring  the  second  meeting  session  on 
January  28,  the  Commission  conducted 
Conunission  business  before  reviewing 
two  draft  reports:  a  study  of  existing 
arrangements  for  dealing  with 
complaints  of  judicial  misbehavior 
within  the  Judicial  Branch,  prepared  by 
the  Fedm'al  Judicial  Center;  and  a  study 
of  how  judicial  brandi  disciplinary 
arrangemmits  are  perceived  to  be 
working  by  judges  generally,  and  by  the 
public,  prepared  by  the  Justice  Research 
Institute  of  Philadelphia. 

During  the  third  meeting  session  on 
January  29,  the  Commission  will  review 
two  draft  reports;  a  study  of  the 
judiciary’s  administration  of  specific 
statutorily  authorized  powers  vested  in 
tile  judicial  circuit  councils  and  the 
Judicial  Conference  of  the  United  States, 
prepared  by  Professor  Richard  L. 

Marcus  of  the  Hastings  College  of  Law 
of  the  University  of  California;  and  a 
draft  report  examining  the  relationship 
between  judicial  administration  and 
judicial  discipline,  prepared  by 
Professor  Charles  Geyh  of  Widener 
University  School  of  Law. 

CONTACT  PERSONS  FOR  FURTHER 
INFORMATKm:  Contact  Michael  J. 
Remington  or  William  J.  Weller  at  the 
National  Commission  on  Judicial 
Discipline  and  Removal,  suite  690,  2100 
Pennsylvania  Ave,  NW..  Washington, 

DC  20037-3202;  or  call  (202)  254-8169. 
SUPPLEMENTARY  INFORMATK>N:  Minutes  of 
the  meeting  will  be  available  for  public 
inspection  during  regular  working  hours 
at  the  Commission  office  approximately 
thirty  (30)  working  days  following  the 
meeting. 

William  ).  Waller, 

Deputy  Dinctor. 

(FR  Doc.  93-1250  Filed  1-19-93;  8:45  am) 
BIUMQ  CODE  MSa-Oa-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Council  on  ftia  Arts;  Moating 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
National  Cormcil  on  the  Arts  will  be 
held  on  February  5, 1993  from  9  a.m.- 
5:30  p.m.  and  February  6  firom  8:30 
a.m.-2  p.m.  in  room  M-09  at  the  Nancy 
Hanks  ^nter,  1100  Pennsylvania 
Avenue,  NW..  Washington,  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  on  February  5  from  9  a.m.- 
5:30  p.m.  and  February  6  firom  9:15 
a.m.-2  p  jn.  The  topics  for  discussion 
will  include  opening  remarks;  report  on 
Cultural  Diversity  Issues  Meeting;  and 
Program  Review  and/or  Guidelines  and/ 
or  Application  Review  for  the  Arts  in 
Education.  Challenge/ Advancement, 
Dance,  Design  Arts,  Expansion  Arts, 

Folk  Arts,  International,  Literaure,  Local 
Arts  Agencies,  Media  Arts,  Museum, 
Music,  Policy,  Planning  and  Research, 
Opera-Musical  Theater.  Presenting  k 
Conunissioning,  Special  Constituencies, 
State  &  Regional.  Theater,  and  Visual 
Arts  Programs. 

The  remaining  portion  of  this  meeting 
on  February  6  firom  8:30  a.m.~9:15  a.m. 
is  for  the  purpose  of  reviewing 
nominations  for  the  National  Medal  of 
Arts  to  be  awarded  by  the  President 
during  1993.  In  accordance  with  the 
detennination  of  the  Chairman  of 
November  24, 1992,  this  session  will  be 
closed  to  the  public  pursuant  to 
subsections  (6)  and  9(B)  of  section  552b 
of  title  5.  United  States  Code. 

Also,  if  in  the  course  of  application 
review  it  becomes  necessary  for  the 
Council  to  discuss  non-public  financial 
information  dmut  individuals,  such  as 
salary  information,  submitted  with  grant 
applications,  the  Council  will  go  into 
closed  session  for  that  limited  purpose 
only  pursuant  to  subsection  (c)(4)  of 
section  552b  of  title  5,  United  States 
Code.  Such  closure  would  be  in 
accordance  with  the  determination  of 
the  Chairman  of  November  24, 1992. 

Any  interested  persons  may  attend,  as 
observers.  Coimcil  discussions  and 
reviews  which  are  open  to  the  public. 

If  you  need  special  acconunodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506,  202/682-5532, 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Furaer  information  vrtth  reference  to 
this  meeting  can  be  obtained  firom  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 


Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5439. 
Yvonne  M.  Sabine, 

Director,  Panel  Operations.  National 
Endowment  for  the  Arts, 

(FR  Doc.  93-1273  Filed  1-19-93;  8:45  am] 
WUJNO  CODE  7SS7-«1-M 


Expansion  Arts  Advisory  Panel; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Expansion  Arts  Advisory  Panel 
(Performing  Arts:  Theater  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  February  9, 1993  fi-om  9:15 
a.m.-6  p.m.,  February  10-11  firom  9 
a.m.-7  p.m.,  and  February  12  ftom  9 
a.m.-4:30  p.m.  in  room  730  at  the  Nancy 
Hanks  Center,  1100  Peimsylvania 
Avenue,  NW.,  Washin^on,  DC  20506. 

Portions  of  this  meeting  will  be  opwn 
to  the  public  on  February  9  from  9:15 
a.m.-10:30  a.m.  and  February  12  firom  2 
p.m.— 4:30  p.m.  for  opening  remarks, 
general  program  overview,  policy 
discussion  and  guidelines  review. 

The  remaining  portions  of  this 
meeting  on  February  9  from  10:30  a.m.- 
6  p.m.,  February  10-11  from  9  a.m.-7 
p.m.,  and  February  12  from  9  a.m.-2 
p.m.  are  for  the  purpose  of  Panel  review 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24, 1992,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel’s  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

It  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 
TTY  202/662-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Fuimer  informatitm  with  reference  to 
this  meeting  can  be  obtained  firmn  Ms. 
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Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5439. 
Yvonne  M.  Sabine, 

Director,  Panel  OpcratJO/is,  National 
Endowment  for  the  Arts. 

IFR  Doc.  93-1274  Filed  1-19-93;  8:45  ami 
BILUNG  cooe  7S37-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Permit  Issued  Under  the  Antarctic 
Conservation  Act  of  1978 

January  14, 1993. 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  permit  issued  under 
the  Antarctic  Conservation  Act  of  1978, 
Public  Law  95—541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978. 

This  is  the  required  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  F.  Forhan,  Permit  Office, 
Division  of  Polar  Programs,  National 
Science  Foundation,  Washington,  DC 
20550. 

SUPPLEMENTARY  INFORMATION:  On 
November  17, 1992  the  National  Science 
Foundation  published  a  notice  in  the 
Federal  Register  of  permit  applmations 
received.  A  permit  was  issued  to  Gary 
D.  Miller  on  January  12, 1993. 

Thomas  F.  Forhan, 

Permit  Office,  Division  of  Polar  Programs. 

IFR  Doc.  93-1341  Filed  1-19-93;  8:45  ami 
BILLING  CODE  7555-01-M 

NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  (0MB) 
Review 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  0MB  review  of 
information  collection. 

SUMMARY:  The  NRC  has  recently 
submitted  to  0MB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  New 

2.  Title  of  the  information  collection: 
"Survey  of  NRC  Materials  Licensees’* 

3.  The  form  number  if  applicable:  Not 
applicable 


4.  How  often  the  collection  is 
required:  One  time 

5.  Who  will  be  required  or  asked  to 
report:  NRC  Materials  Licensees 

6.  An  estimate  of  the  number  of 
responses  annually:  4,800 

7.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  7,200  hours  (1.5 
hours  per  response) 

8.  An  indication  of  whether  section 
3504(h),  Public  Law  96-511  applies:  Not 
applicable 

9.  Abstract:  NRC  materials  licensees 
are  being  asked  to  provide  information 
concerning  their  approximate  annual 
gross  receipts  and  number  of  employees 
to  enable  the  NRC  to  update  and  refine 
its  economic  profile  and  determine  the 
economic  impact  of  NRC  regulatory 
actions  on  those  licensees. 

Copies  of  the  submittal  may  be 
inspected,  or  copied  for  a  fee,  from  the 
NRC  Public  Document  Room,  2120  L 
Street,  NW.  (Lower  Level),  Washington, 
DC. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer:  Ronald 
Minsk,  Office  of  Information  and 

Regulatory  Affairs  (3150- _ ,  NEOB- 

3019,  Office  of  Management  and  Budget, 
Washington,  DC  20503. 

Comments  can  also  be  communicated 
by  telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  (301)  492-8132. 

Dated  at  Bethesda,  Maryland,  this  7th  day 
of  January  1993. 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Cranford, 

Designated  Senior  Official  for  Information 
Resources  Management. 

[FR  Doc.  93-1301  Filed  1-19-93;  8:45  am) 
BILLING  CODE  7590-01-M 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  Review 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  the  Office  of 
Management  and  Budget  review  of 
information  collection. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  recently 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection:  10  CFR  part  71 — Packaging 
and  Transportation  of  Radioactive 
Material. 


3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  Applications  for  package 
certification  may  be  made  at  any  time. 
Required  reports  are  collected  and 
evaluated  on  a  continuing  basis  as 
events  occur. 

5.  Who  will  be  required  or  asked  to 
report:  All  NRC  specific  licensees  who 
place  byproduct,  source,  or  special 
nuclear  material  into  transportation,  and 
all  persons  who  wish  to  apply  for  NRC 
approval  of  package  designs  for  use  in 
such  transportation. 

6.  An  estimate  of  the  number  of 
responses:  760. 

7.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request;  Approximately 
87  hours  per  response  plus  18  hours  per 
recordkeeper.  The  total  annual  industry 
burden  is  estimated  to  be  72,752  hours. 

8.  An  indication  of  whether  section 
3504(h),  Public  Law  96-511  applies:  Not 
applicable. 

9.  Abstract:  NRC  regulations  in  10 
CFR  part  71  establish  requirements  for 
packaging,  preparation  for  shipment, 
and  transportation  of  licensed  material, 
and  prescribe  procedures,  standards, 
and  requirements  for  approval  by  NRC 
of  packaging  and  shipping  procedures 
for  fissile  material  and  for  quantities  of 
licensed  material  in  excess  of  Type  A 
quantities. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  firom  the 
NRC  Public  Document  Room.  2120  L 
Street,  NW.  (Lower  Level),  Washington, 
DC. 

Comments  and  questions  may  be 
directed  by  mail  to  the  OMB  reviewer; 
Ronald  Minsk,  Office  of  Information  and 
Regulatory  Affairs  (3150-0008),  NEOB- 
3019,  Office  of  Management  and  Budget, 
Washington.  DC  20503. 

Comments  may  also  be  communicated 
by  telephone  at  (202)  395-3084. 

The  NRC  Clearance  officer  is  Brenda 
Jo.  Shelton,  (301)  492-8132. 

Dated  at  Bethesda,  Maryland,  this  7th  day 
of  January  1993. 

For  the  Nuclear  Regulatory  Commission. 

Gerald  F.  Cranford, 

Designated  Senior  Official  for  Information 
Resources  Management. 

IFR  Doc.  93-1299  Filed  1-19-93;  8:45  amj 
BILLING  COOE  7590-01-M 

(Docket  No.  50-286] 

Power  Authority  of  the  State  of  New 
York;  Environmental  Aasesament  and 
Finding  of  No  Significant  impact 

*1116  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
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considering  issuance  of  an  exemption 
from  certain  requirements  of  10  CFR 
part  50,  appendix  J,  paragraph  III.D.3, 
Type  C  Tests,  to  the  Power  Authority  of 
the  State  of  New  York  (the  licensee)  for 
the  Indian  Point  Nuclear  Generating 
Unit  No.  3.  located  in  Westchester 
County,  New  York. 

Environmental  Assessment 
Identification  of  the  Proposed  Action 

The  licensee  would  be  exempt  from 
the  requirements  of  10  CFR  part  50, 
appendix  J,  paragraph  ni.D.3,  to  the 
extent  that  an  extension  would  be 
allowed  for  performing  Type  C  local 
leak  rate  tests  (LLRTs)  on  containment 
isolation  valves.  These  LLRTs  are 
currently  required  to  be  performed  at 
intervals  no  greater  than  2  years.  The 
exemption  would  allow  Type  C  LLRTs 
to  be  performed  at  intervals  no  greater 
than  30  months. 

By  letter  dated  July  17,  1992,  as 
supplemented  December  23, 1992,  the 
licensee  applied  for  a  technical 
specifications  (TS)  amendment  and 
requested  an  exemption  from  the  Code 
of  Federal  Regulations’  (CFR) 
requirements  to  allow  Type  C  LLRTs  to 
be  performed  at  intervals  no  greater  than 
30  months. 

The  Need  for  the  Proposed  Action 

The  licensee  commenced  operating  on 
24-month  fuel  cycles,  instead  of  the 
previous  18-month  fuel  cycles,  starting 
with  fuel  cycle  9.  Fuel  cycle  9  started 
in  August  1992,  The  requirements  of  10 
CFR  part  50,  appendix  J,  paragraph 
1II.D.3,  indicate  that  Type  C  LLRTs  must 
be  performed  during  each  reactor 
shutdown  for  refueling  at  intervals  no 
greater  than  2  years  (24  months).  In 
order  to  conform  with  this  regulation, 
the  licensee  would  have  to  shut  down 
Indian  Point  Nuclear  Generating  Unit 
No.  3  and  enter  a  forced  outage  prior  to 
the  next  scheduled  refueling  outage. 

The  next  refueling  outage  is  scheduled 
to  commence  in  the  September  1994 
time  frame. 

The  NRC  staff  had  previously 
recognized  that  certain  regulations 
would  not  accommodate  fuel  cycles 
longer  than  18  months.  Consequently, 
the  NRC  staff  issued  Generic  Letter  91- 
04,  “Changes  in  Technical  Specification 
Surveillance  Intervals  to  Accommodate 
a  24-Month  Fuel  Cycle.”  This  generic 
letter  provides  guidance  to  licensees  on 
how  to  prepare  requests  for  TS 
amendments  and  regulation  exemptions 
which  are  needed  to  accommodate  a  24- 
month  fuel  cycle.  The  licensee’s  letter  of 
luly  17, 1992,  as  supplemented 
December  23, 1992,  which,  in  part, 
requested  an  exemption  from  the  Code 


of  Federal  Regulations  requirements  to 
allow  Type  C  LLRTs  to  be  performed  at 
intervals  no  greater  than  30  months, 
followed  the  guidance  of  Generic  Letter 
91-04. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemption  does  not 
increase  the  probability  or  consequences 
of  accidents  previously  analyzed  and 
the  proposed  exemption  does  not  afreet 
facility  radiation  levels  or  facility 
radiological  effluents.  The  licensee  has 
analyzed  the  results  of  previous  LLRTs 
performed  at  Indian  Point  Nuclear 
Generating  Unit  No.  3,  and  has  provided 
the  methodology  used  in  extrapolating 
the  previous  LLRT  data  to  the  proposed 
30-month  intervals.  The  requested 
exemption  is  also  based  on  increasing 
the  margin  to  the  allowed  combined 
leakage  rate  limit  by  25  percent.  The 
licensee  has  provided  a  sound  basis  for 
concluding  that  the  containment  leakage 
rate  would  be  maintained  within 
acceptable  limits  with  a  maximum 
LLRT  interval  of  30-months.  The  NRC 
staff  has  determined  the  licensee’s 
actions  are  consistent  with  the  guidance 
provided  in  Generic  Letter  91-04. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  exemption. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemption  only  involves  LLRTs  on 
containment  isolation  valves.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  is  no  significant 
nonradiological  environmental  impact 
associated  with  the  proposed 
exemption. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  there  are  no  significant 
environmental  effects  that  would  result 
from  the  proposed  exemption,  any 
alternatives  with  equal  or  greater 
environmental  impacts  need  not  be 
evaluated.  The  principal  alternative 
would  be  to  deny  the  licensee’s  request 
for  exemption.  Such  action  would  not 
reduce  the  environmental  impacts  of 
plant  operations. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  the  “Final  Environmental  Statement 
Related  to  the  Operation  of  Indian  Point 
Nuclear  Generating  Plant  Unit  No.  3,” 
dated  February  1975. 


Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee’s 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

Based  on  the  foregoing  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  exemption  under 
consideration. 

For  further  details  with  respect  to  this 
action,  see  the  licensee’s  application  for 
exemption  dated  July  17, 1992,  as 
supplemented  December  23, 1992. 

These  documents  are  available  for 
public  inspection  at  the  Commission’s 
Public  Document  Room,  2120  L  Street, 
NW.,  DC,  and  the  White  Plains  Public 
Library,  100  Martine  Avenue,  White 
Plains,  New  York  10610. 

Dated  at  Rockville,  Maryland,  this  12th  day 
of  January  1993. 

For  The  Nuclear  Regulatory  Commission. 

Robert  A.  Capra, 

Director,  Project  Directorate  1-1  Division  of 
Reactor  Projects — I/II,  Office  of  Nuclear 
Reactor  Regulation. 

IFR  Doc.  93-1298  Filed  1-19-93;  8;45  am) 
BILUNG  CODC  7S00-01-M 

Advisory  Committee  on  Reactor 
Safeguards;  Meeting  of  the 
Subcommittee  on  Computers  in 
Nuciear  Power  Plant  Operations 

The  ACRS  Subcommittee  on 
Computers  in  Nuclear  Power  Plant 
Operations  will  hold  a  meeting  on 
February  9, 1993,  room  P-110,  7920 
Norfolk  Avenue,  Bethesda,  MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday,  February  9,  1993 — 8:30  a.m. 

Until  the  Conclusion  of  Business 

The  Subcommittee  will  discuss 
current  and  proposed  methods, 
including  the  risk -based  method  for 
evaluating  computer  software  for  safety- 
critical  applications  in  nuclear  power 
plants.  In  addition,  it  will  discuss  recent 
utility  experience  with  conversion  of 
analog  instrumentation  and  control 
sy.stems  to  software-based  digital 
instrumentation  and  control  systems  in 
existing  plants.  The  purpose  of  this 
meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 
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Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subconunittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be 
permitted  only  during  those  portions  of 
the  meeting  when  a  transcript  is  being 
kept,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initim  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  hear 
presentations  by  and  hold  discussions 
with  the  NRC  staff,  its  consultants, 
industry  representatives,  and  other 
interested  persons  regarding  this  review. 

Further  information  regaraing  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  canceled  or 
rescheduled,  the  Chairman’s  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  cognizant  ACRS 
staff  engineer,  Mr.  Douglas  Coe 
(telephone  301/492-8972)  between  7:30 
a.m.  and  4:15  p.m.  (E.S.T.).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  that  may  have 
occurred. 

Dated:  January  12. 1993. 

Sam  Darakwamy, 

Chief,  Nuclear  Heactors  Branch. 
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Advisory  Committee  on  Reactor 
Safeguards  (ACRS)  and  Advisory 
Committee  on  Nuclear  Waste  (ACNW); 
Proposed  Meetings 

In  order  to  provide  advance 
information  regarding  proposed  public 
meetings  of  the  ACRS  Subcommittees 
and  meetings  of  the  ACRS  full 
Committee,  of  the  ACNW,  and  the 
ACNW  Woridng  Groups  the  following 
preliminary  schedule  is  published  to 
reflect  the  current  situation,  taking  into 
account  additional  meetings  that  have 
been  scheduled  and  meetings  that  have 
been  postponed  or  cancelled  since  the 
last  list  of  proposed  meetings  was 


published  December  23, 1992  (57  FR 
61104).  Those  meetings  that  are  ffrmly 
scheduled  have  had.  or  will  have,  an 
individual  notice  published  in  the 
Federal  Register  approximately  15  days 
(or  more)  prior  to  the  meeting.  It  is 
expected  ^at  sessions  of  AC^  and 
ACNW  full  Committee  meetings 
designated  by  an  asterisk  (*)  will  be 
dos^  in  whole  or  in  part  to  the  public. 
The  ACRS  and  ACNW  full  Committee 
meetings  begin  at  8:30  a.m.  and  ACRS 
Subcommittee  and  ACNW  Woridng 
Group  meetings  usually  begin  at  8:30 
a.m.  The  time  when  items  listed  on  the 
agenda  will  be  discussed  during  ACRS 
and  ACNW  full  Committee  meetings, 
and  when  ACRS  Subcommittee  and 
ACNW  Working  Group  meetings  will 
start  will  be  published  prior  to  each 
meeting.  Information  as  to  whether  a 
meeting  has  been  firmly  scheduled, 
cancelled,  or  rescheduled,  or  whether 
changes  have  been  made  in  the  agenda 
for  t^  February  1993  ACRS  and  ACNW 
full  Committee  meetings  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  Office  of  the  ^ecutive  Director  of 
the  Committees  (telephone:  301/492- 
4600  (recording)  or  301/492-7288,  Attn: 
Barbara  Jo  White)  between  7:30  a.m.  and 
4:15  p.m..  Eastern  Time. 

ACRS  Subcommittee  Meetings 

Computers  in  Nuclear  Power  Plant 
Operations,  February  9, 1993,  Bethesda, 
MD.  The  Subcommittee  will  discuss 
current  and  proposed  methods  used  to 
evaluate  software  for  safety-critical 
applications,  including  the  use  of  risk- 
based  criteria.  In  addition,  it  will 
discuss  recent  utility  experience  with 
conversions  of  analog  instrumentation 
and  control  systems  to  software-based 
digital  instrumentation  and  control 
systems. 

Advanced  Pressurized  Water 
Reactors,  February  10, 1993,  Bethesda, 
MD.  The  Subcommittee  will  begin  its 
review  of  the  NRC  staff’s  Draft  ^fety 
Evaluation  Report  (NUREG-1462)  for 
certification  of  the  ABB  CE  System  80-t- 
Design. 

Planning  and  Procedures,  February 
10, 1993,  Bethesda,  MD  (3  p.m.-5:30 
p.m.).  The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  Qualifications  of  candidates 
nominated  for  appointment  to  the  ACRS 
will  also  be  discussed.  Portions  of  this 
meeting  will  be  closed  to  discuss 
information  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Thermal  Hydraulic  Phenomena, 
March  4  and  5, 1993,  Idaho  Falls,  ID. 
The  Subcommittee  will  review  t^e 
status  of  the  PWR  version  of  the 
RELAP5/MOD-3  code  with  emphasis  on 


anal3rtical  programs  in  support  of  the 
AP600  design  certification  effort. 

Joint  Materials  and  Metallurgy/ 
Structural  Engineering,  March  10, 1993, 
Bethesda,  MD.  The  Subconunittees  will 
discuss:  (1)  The  status  of  the  NRC  staff's 
concerns  regarding  steam  generator  tube 
degradation,  and  (2)  the  industry 
proposal  on  piping  design 
improvements  to  reflect  current 
technical  knowledge  for  ALWR  plants. 

ACRS  Full  Committee  Meetings 

394th  ACRS  Meeting,  February  11-13, 
1993,  Bethesda,  MD.  Items  are 
tentatively  scheduled. 

A.  Key  Policy  Issues  for 
Preapplication  Designs — Review  and 
commmit  on  key  policy  issues  identified 
by  the  NRC  staff  for  resolution  with 
respect  to  advanced  reactor  designs 
such  as  the  MHTGR,  PIUS,  PRISM,  and 
CANDU-3.  Representatives  of  the  NRC 
staff,  of  the  Department  of  Energy  and 
of  the  industry  wiU  participate,  as 
appropriate. 

B.  Fitzpatrick  Nuclear  Power  Plant — 
Briefing  and  discussion  regarding  rest^ 
of  the  Fitzpatrick  nuclear  plant 
following  an  extended  shutdown  for 
plant  and  organizational  changes. 
Representatives  of  the  licensee  and  of 
the  NRC  staff  will  participate,  as 
appropriate. 

C.  Research  on  Organizational 
Factors — Briefing  and  discussion 
regarding  NRC  sponsored  research  on 
organizaticmal  factors.  Representatives 
of  the  NRC  staff  and  of  the  industry  will 
participate,  as  appropriate. 

D.  Atomic  Saf^  and  Licensing  Board 
Panel  (ASLBPJ— Briefing  by  and 
discussion  with  representatives  of  the 
ASLBP  regarding  the  current  and 
anticipated  activities  of  the  ASLBP. 

E.  Multiple  System  Res^nses 
Program — ^Briefing  by  and  discussion 
with  representatives  of  the  NRC  staff 
regarding  the  status  of  the  staff’s  woric 
for  dealing  with  the  potential  generic 
safety  issues  identified  in  the  Multiple 
System  Responses  Program. 

F.  ACRS  Subcommittee  Activities — 
Reports  on  and  discussion  of  the  status 
of  ACRS  subcommittee  assignments, 
including  use  of  digital  instrumentation 
and  control  systems  in  nuclear  power 
plants,  and  ABB-CE  System  80-f-  design, 
and  procedures  for  conduct  of  ACRS 
business.  Representatives  of  the  NRC 
staff  will  participate,  as  appropriate. 

G.  Future  ACRS  Activities — ^Discuss 
topics  proposed  for  consideration  by  the 
full  Committee. 

H.  Resolution  of  ACRS 
Recommendations — ^Discuss  replies 
fiom  the  NRC  Executive  Director  for 
Operations  regarding  the  NRC  staff 
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reaction  to  recent  ACRS  comments  and 
recommendations. 

I.  NHC  Regulatory  Review  Group — 
Discuss  the  proposed  charter  for  and 
activities  of  the  NRC  Regulatory  Review 
Group.  The  purpose  of  this  group  will 
be  to  conduct  a  comprehensive  and 
disciplined  review  of  power  reactor 
regulations  and  related  NRC  process, 
programs,  and  implementation 
practices.  Representatives  of  the  NRC 
staff  and  of  the  industry  will  participate, 
as  appropriate. 

J.  Briefing  on  Recent  Changes  to  the 
Regulations  on  the  Conduct  of 
Government  Employees — Briefing  by 
and  discussion  with  representatives  of 
the  NRC  Office  of  the  General  Counsel 
on  the  impact  on  ACRS  members  of  the 
implementation  of  the  recent  Office  of 
Government  Ethics  government-wide 
changes  to  the  regulation  on  the  conduct 
of  government  employees. 

K.  Schedules  of  NRC  Review  of 
Proposed  Advanced  Reactor  Designs — 
Briefing  by  and  discussion  with 
representatives  of  the  NRC  staff  on  the 
current  schedules  for  the  NRC  staffs 
review  of  proposed  advanced  reactor 
designs. 

*L.  Miscellaneous — Discuss 
information  of  a  personal  nature  where 
disclosure  would  constitute  an 
unwarranted  invasion  of  personal 
privacy  and  matters  discussed  but  not 
completed  during  previous  meetings  as 
time  and  availability  of  information 
permit. 

395th  ACRS  Meeting,  March  11-13. 
1993.  Bethesda.  MD.  Agenda  to  be 
announced. 

396th  ACRS  Meeting,  April  15-17. 
1993.  Bethesda.  MD.  Agenda  to  be 
announced. 

ACNW  Full  Committee  and  Working 
Group  Meetings 

Joint  Meeting  of  the  ACNW  Working 
Group/ACRS  Subcommittee  on 
Occupational  and  Environmental 
Protection  Systems,  February  5. 1993 — 
Postponed  to  March  5.  1993  (tentative). 
Bethesda.  MD. 

51st  ACNW  Meeting,  February  24-25. 
1993.  Bethesda.  MD.  Items  are 
tentatively  scheduled. 

A.  Meet  with  the  Commission  to 
discuss  items  of  mutual  interest. 

B.  Briefing  on  Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive 
Branch. 

C.  Briefing  on  decommissioning  plans 
for  the  Shoreham  Nuclear  Power  Plant. 

D.  Discuss  anticipated  and  proposed 
Committee  activities,  future  meeting 
agenda,  administrative,  and 
organizational  matters,  as  appropriate. 
Also,  discuss  matters  and  specific  issues 
that  were  not  completed  during 


previous  meetings  as  time  and 
availability  of  information  permit. 

Joint  Meeting  of  the  ACNW  Working 
Group/ACRS  Subcommittee  on 
Occupational  and  Environmental 
Protection  Systems,  March  5, 1993 
(tentative),  Bethesda,  MD.  The  Working 
Group/Subcommittee  will  review  the 
following  proposed  final  regulatory 
guides  related  to  the  implementation  of 
the  revised  10  CFR  part  20; 

(1)  DG-8006,  “Control  of  Access  to 
High  and  Very  High  Radiation  Areas  in 
Nuclear  Power  Plants,” 

(2)  DG-8009,  “Interpretation  of 
Bioassay  Measurement,”  and 

(3)  DG-8013,  “ALARA  Radiation 
Protection  Program  for  Effluents  from 
Materials  Facilities.” 

ACNW  Working  Group  on  Low-Level 
Waste  Repository  Performance 
Indicators,  March  23, 1993,  Bethesda, 
MD.  The  Working  Group  will  consider 
the  development  of  a  performance 
indicator  system  to  be  used  in 
monitoring  various  aspects  of  low-level 
radioactive  waste  handling  and 
disposal. 

52nd  ACNW  Meeting,  March  24-25, 
1993,  Bethesda,  MD.  Agenda  to  be 
announced. 

53rd  ACNW  Meeting,  April  28-29, 
1993,  Bethesda,  MD.  Agenda  to  be 
announced. 

Dated:  January  13, 1993. 

John  C  Hoyle, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  93-1297  Filed  01-19-93;  8:45  am] 
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Biweekly  Notice 

Applications  and  Amendments  to 
Operating  Licenses  Involving  No 
Significant  Hazards  Considerations 

I.  Background 

Pursuant  to  Public  Law  (P.L.)  97-415, 
the  Nuclear  Regulatory  Commission  (the 
Commission  or  NRC  staff)  is  publishing 
this  regular  biweekly  notice.  P.L.  97-415 
revised  section  189  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (the 
Act),  to  require  the  Commission  to 
publish  notice  of  any  amendments 
issued,  or  proposed  to  be  issued,  under 
a  new  provision  of  section  189  of  the 
Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 


This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  December 
24, 1992,  through  January  7, 1993.  The 
last  biweekly  notice  was  published  on 
January  6. 1993  (58  FR  590). 

Notice  Of  Consideration  Of  Issuance  Of 
Amendment  To  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
And  Opportunity  For  A  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission’s  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendments  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will 
not  normally  make  a  final  determination 
unless  it  receives  a  request  for  a  hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  and  Directives 
Review  Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223,  Phillips  Building,  7920 
Norfolk  Avenue,  Bethesda,  Maryland 
from  7:30  a.m.  to  4;15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  EKl  20555.  The  filing  of 
requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  February  22, 1993,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
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petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission’s  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings’*  in  10 
CFR  Part  2,  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission’s 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner’s  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner’s 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  Ae  proceeding  on  the 
petitioner’s  interest.  Tbe  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  ateve. 

Not  later  than  fifteen  (15)  days  prior 
to  the  first  prehearing  conference 
scheduled  in  the  proceeding,  a 
petitioner  shall  file  a  supplement  to  the 
petition  to  intervene  which  must 
include  a  list  of  the  cxuitmtions  which 
are  sought  to  be  litigated  in  the  matter. 
Each  ccmtention  must  consist  of  a 
specific  statement  of  the  issue  of  law  or 
fact  to  be  raised  or  cmitroverted.  In 
addition,  the  petitioner  shall  provide  a 
brief  explanation  of  the  bases  of  the 
contention  and  a  concise  statement  of 
the  alleged  facts  or  expert  opinion 
which  support  the  ccmtention  m>d  on 
which  the  petitioner  Interkls  to  rely  in 


proving  the  contention  at  the  hearing. 
The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
documents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establi^  those  facts  or 
expert  opinion.  Petitioner  must  provide 
sufficient  information  to  show  that  a 
genuine  dispute  exists  with  the 
applicant  on  a  material  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  wdthin  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fitils  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  includiirg  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  ccmsideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuarrce 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 


expects  that  the  need  to  take  this  action 
will  occur  very  infiequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission’s  Public 
Dociunent  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washln^on  DC 
20555,  by  the  above  date,  ^ffiere 
petitions  are  filed  during  the  last  ten 
(10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly 
so  inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  1- 
(bOO)  325-6000  (in  Missouri  l-(800)  342- 
6700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  N1023  and  the  following 
message  addressed  to  (Project  Director): 
petitioner’s  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 

A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission’s 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington.  E)C  20555,  and  at  the  local 
public  document  room  for  the  particular 
facility  involved. 

Duquesne  Light  Company,  Docket  No. 
50-334,  Beaver  Valley  Power  Station, 
Unit  No.  1,  Shippingport,  Pennsylvania 

Date  of  amendment  request:  October 
5, 1992 

Description  of  amendment  request: 
"The  proposed  amendment  would  revise 
Technical  Specification  (TS)  3. 7.1. 2 
relating  to  the  Auxiliary  Feedwater 
(AFW)  System.  Specifically,  two 
additional  action  statements  would  be 
added  to  the  Limiting  Condition  for 
Operation  (LCO),  ana  Surveillance 
Requirements  (SR)  4.7.1.2.a  and 
4.7.1.2.C  would  be  modified.  One  of  the 
new  acticHi  statements  added  to  the  LCO 
would  apply  when  two  AFW  pumps  are 
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inoperable;  the  other  new  action 
statement  would  apply  when  all  three 
AFW  pumps  are  Inopwable.  SR  4.7.1.2.a 
would  be  revised  by  replacing  the 
specific  pump-perf(»mance  parameter 
specified  with  the  performance 
requirements  that  would  be  developed 
for  the  pumps  by  the  Inservice  Testing 
Program.  Additionally,  it  would  clarify 
that  the  provisions  of  TS  4.0.4  do  not 
apply  for  entry  into  Mode  3  for  testing 
the  steam-driven  AFW  pump,  and  a 
footnote  would  be  added  to  specify  the 
minimum  steam  system  pressure  when 
the  steam-driven  auxiliary  feedwater 
pump  is  tested.  SR  4.7.1. 2.c  would  be 
reworded  and  a  footnote  would  be 
added  to  clarify  when  the  requirement 
is  applicable. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  s^nificant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee’s  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below. 

A.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  (10  CFR  S0.92(c)(l))  because  the 
proposed  changes  would  impose  additional 
more  restrictive  actions  to  be  taken  if  more 
than  one  AFW  pump  is  inoperable,  would 
specify  minimum  conditions  for  conducting 
surveillance  tests,  would  clarify  when  a 
surveillance  requirement  applies,  and  would 
replace  the  specific  pump  p^ormance 
parameter  with  parameters  established  and 
periodically  reevaluated  through  the 
inservice  testing  program.  The  {Hobability  of 
occurrence  or  consequences  of  any  accident 
previously  evaluated  would  not  be  increased 
by  the  proposed  amendment  because  the 
capability  and  availability  oi  the  AFW  pumps 
to  perform  their  function  are  not  reduced. 

B.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  (10  CFR  S0.92(cK2))  because  they 
do  not  afreet  the  maimer  by  which  the  facility 
is  operated.  The  proposed  changes  merely 
clarify  or  add  operability  and  surveillance 
requirements  for  AFW  pumps. 

C.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety  (10 
CFR  50.92(c)(3))  because  the  proposed 
changes  do  not  afreet  the  manner  by  which 
the  facility  is  operated  or  involve  a  change 

of  equipment  or  features  which  afreet  the 
operational  characteristics  of  the  fecility. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  Cra  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  proposed 
^amendment  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Boom 
i  location:  B.  F.  Jones  Memorial  LU»ary, 
f  663  Franklin  Avenue.  Aliquippia, 

I  Pennsylvania  15001. 


Attorney  for  licensee:  Gorald  Chamoff, 
Esquire,  Jay  E.  KIberg,  Esquire,  Shaw, 
Pittman,  Potts  k  Trowbridge,  2300  N 
Street,  NW.,  Washington,  DC  20037. 

NRC  Profect  Director:  John  F.  Stolz 

Duquesne  Light  Company,  Dockets  Nos. 
50-334  and  50-412,  Beaver  Valley 
Power  Station,  Unit  No.  1  and  Unit  No. 

2,  Shippingport,  Pennsylvania 

Date  of  amendment  request: 

Septembw  16. 1992 

Description  of  amendment  request: 
The  proposed  amendments  would 
modify  Unit  1  and  Unit  2  Limiting 
Condition  for  Operation  (LCO)  3.6. 1.3 
relating  to  the  Containment  Air  Locks. 
Specifically,  the  amendments  would 
modify  LCO  3.6.1. 3  f(»r  both  Units  to 
include  the  condition  when  more  than 
one  air  lock  is  affected  by  inoperable 
components.  (The  current  LCO  does  not 
reflect  that  the  Beaver  Valley  Power 
Station,  Units  1  and  2.  designs  each 
include  two  containment  air  locks.) 
Additionally,  a  new  action  statement 
would  be  added  to  provide  guidance  for 
when  a  containment  air  lock  interlock 
mechanism  is  inoperable.  Two  footnotes 
would  be  added  to  the  LCO  action 
statements.  The  first  footnote,  applying 
to  action  a.l.  would  allow  passage 
through  the  outer  operable  air  lock  door 
to  repair  the  inner  inoperable  air  lock 
door.  The  second  footnote,  applying  to 
action  c.2.  would  allow  passage  through 
the  air  lock  (with  the  interlock 
mechanism  inoperable)  provided  an 
individual  is  d^icated  to  control 
passage  to  ensure  that  one  air  lock  door 
only  is  opened  at  a  time.  The  existing 
footnotes  would  be  redesignated  to 
maintain  document  consistency. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee’s  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staff’s  review  is  presented  below. 

A.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  (10  CFR  50.92(c)(1)).  The 
probability  of  occurrence  of  any  accident 
previously  evaluated  would  not  be  increased 
by  the  proposed  amendments  because  the 
changes  do  not  involve  any  accident 
initiation  scenario.  The  consequence  of  any 
accident  previously  evaluated  is  not 
increased  by  the  proposed  amendments 
because  the  changes  to  the  action  statements 
would  continue  to  ensiue  that  at  least  one 
door  in  each  afr  kick  is  maintained  closed. 
Furthermore,  the  changes  do  not  afreet  the 
structural  integrity  or  leaktightness  of  the 
containment  structures.  Therefore,  the  ability 
of  the  containment  to  restrict  the  release  of 
fission  product  radioactivity  is  maintained. 


B.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  difierent  kind  of 
accident  from  any  accident  previoiMly 
evaluated  (10  CFR  50.92(cK2))  because  th^ 
do  not  afreet  the  maimer  by  which  the  facility 
operations  are  conducted  or  involve  a  change 
to  equipment  or  features  which  afreet  the 
operational  characteristics  of  the  fecility. 
Containment  air  locks  are  designed  to 
maintain  containment  integrity  while 
allowing  access  to  the  containment  The 
proposed  amendments  will  assure  that  the  air 
lock  operation  is  as  assumed  in  the  original 
design. 

C.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety  (10 
CFR  50.92(c)(3))  because  the  leak  rates  for  the 
containments  would  remain  within  the 
assumptimis  of  the  design  basis  accident.  The 
assumed  leak  rates  are  maintained  provided 
at  least  one  door  in  each  air  lock  is  closed, 
which  the  proposed  amendments  would 
ensure. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  proposed 
amendments  do  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  AKquippa, 
Pennsylvania  15001. 

Attorney  for  licensee:  Gerald  Chamoff, 
Esquire,  Jay  E.  Silb«rg,  Esquire,  Shaw,' 
Pittman,  Potts  &  Trowbridge,  2300  N 
Street.  NW.,  Washington,  DC  20037. 

NBC  Project  Director:  John  F.  Stolz 

Duquesne  Light  Company,  Dockets  Nos. 
50-334  and  50-412,  Beaver  Valley 
Power  Station,  Unit  No.  1  and  Unit  No. 
2,  Shippingport,  Pennsylvania 

Date  of  amendment  request: 
November  2, 1992 

Description  of  amendment  request: 
The  proposed  amendments  would 
modify  Unit  1  and  Unit  2  Technical 
Specification  3.9.4  relating  to  the 
Containment  Building  Penetrations. 
Specifically,  the  amendments  would 
modify  Limiting  Condition  for 
Operation  3.9.4.C.1  for  both  Units  to 
allow  for  the  use  of  an  apintived 
functional  equivalent  to  an  isolation 
valve,  blind  flange,  or  manual  valve  on 
penetrations  that  provide  direct  access 
from  the  containment  atmosphere  to  the 
outside  atmosphere.  The  proposed 
amendments  would  permit  various 
other  operations,  sudi  as  steam 
generator  tube  eddy  current  testing,  to 
be  performed  simultaneously  with  other 
refueling  operations.  To  perform,  for 
example,  eddy  current  testing, 
temporary  cables  must  be  mn  into  the 
containment  to  the  steam  generator 
being  tested  through  a  spare  electrical 
penetration. 

Basis  for  proposed  no  significant 
hazards  consiaeration  determination: 
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As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee’s  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staff's  review  is  presented  below. 

A.  The  changes  do  not  involve  a  signihcant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated  (10  CFR 
50.92(c)(1)).  The  changes  would  permit  the 
use  of  an  approved  functional  equivalent  to 
valves  or  blind  flanges  to  accomplish 
containment  closure  when  necessary  during 
refueling  operations.  During  refueling 
operations,  significant  containment 
pressurization  is  not  likely,  therefore,  the  use 
of  a  functionally  equivalent  closure  will 
provide  assurance  of  containment  closure 
thus  maintaining  the  ability  of  the 
containment  to  restrict  the  release  of  fission 
product  radioactivity.  Therefore,  the  changes 
will  not  cause  an  increase  in  the 
consequences  of  an  accident  previously 
evaluated.  Since  the  use  of  the  functional 
equivalent  penetration  closure  does  not 
change  the  manner  in  which  facility 
operations  are  conducted  during  refueling, 
the  probability  of  an  accident  previously 
evaluated  is  not  changed. 

B.  The  changes  do  not  create  the  possibility 
of  a  new  or  di^rent  kind  of  accident  from 
any  accident  previously  evaluated  (10  CFR 
50.92(c)(2))  because  they  do  not  affect  the 
manner  by  which  the  facility  operations  are 
conducted  during  refueling  or  involve  a 
change  to  equipment  or  features  which  affect 
the  operational  characteristics  of  the  facility. 
The  proposed  changes  merely  permit  the  use 
of  a  functionally  equivalent  penetration 
closure. 

C  The  changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety  (10  CFR 
50.92(c)(3))  because  the  functionally 
equivalent  penetration  closure  would 
maintain  the  ability  of  the  containment  to 
restrict  the  release  of  radioactive  material  in 
the  event  of  a  refueling  accident. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  proposed 
amendments  do  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa, 
Pennsylvania  15001. 

Attorney  for  licensee:  Gerald  Chamoff, 
Esquire,  Jay  E.  Silberg,  Esquire,  Shaw, 
Pittman,  Potts  &  Trowbridge,  2300  N 
Street,  NW.,  Washington,  DC  20037. 

NRC  Project  Director:  John  F.  Stolz 

Duquesne  Light  Company,  Dockets  Nos. 
50-334  and  50-412,  Beaver  Valley 
Power  Station,  Unit  No.  1  and  Unit  No. 
2,  Shippingport,  Pennsylvania 

Date  of  amendment  request: 
November  16, 1992 

Description  of  amendment  request: 
The  proposed  amendments  would 
modifj’  Unit  1  and  Unit  2  Technical 


Specification  3.6.2.2  relating  to  the 
Containment  Recirculation-Spray 
System  and  would  modify  Figure  3.6-1 
of  the  Unit  1  Technical  Specifications 
only.  Specifically,  the  amendments 
would  modify  the  ACTION  statements 
for  both  Units  to  address  the 
inoperability  of  combinations  of 
containment  recirculation-spray 
subsystems  that  are  not  addressed 
currently.  Additionally,  for  Unit  1  only. 
Figure  3.6-1  and  SURVEILLANCE 
REQUIREMENT  4.6.2.2.e.3  would  be 
revised  to  reflect  that  the  required 
minimum  flow  through  each 
recirculation-spray  heat  exchanger  is 
8000  gpm;  this  change  would  remove 
the  temporary  provision  for  a  lower 
minimum  flow  that  was  applicable  only 
to  Cycle  8. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee’s  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staff’s  review  is  presented  below. 

A.  The  changes  do  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated  (10  CFR 
50.92(c)(l]).  The  changes  would  add  a  new 
ACTION  statement  for  each  Unit  that 
addresses  the  inoperability  of  two 
recirculation-spray  subsystems  (the  current 
ACTION  statements  address  only  the 
inoperability  of  one  subsystem).  The  added 
ACTION  statement  is  more  restrictive  (than 
the  one  currently  in  place)  with  respect  to  the 
time  allowed  to  restore  operability  or  to 
shutdown  the  Unit.  The  changes  do  not 
involve  a  modification  to  plant  equipment 
nor  do  they  affect  the  manner  by  which  the 
facility  is  operated.  Therefore,  there  is  no 
change  to  the  probability  or  consequences  of 
any  accident.  The  removal  of  the  temporary 
provision  permitting  the  recirculation-spray 
heat  exchanger  flow  to  be  as  low  as  6000  gpm 
is  purely  administrative  since  the  provision, 
which  was  incorporated  by  Amendment  156, 
was  valid  for  Cycle  8  only. 

B.  The  changes  do  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated  (10  CFR 
50.92(c)(2))  because  they  do  not  affect  the 
manner  by  which  the  facility  is  operated  or 
involve  a  change  to  equipment  or  features 
which  affect  the  operational  characteristics  of 
the  facility.  The  proposed  changes  merely 
add  additional  restrictions  with  regard  to  the 
time  the  facility  can  be  operated  with  more 
than  one  recirculation-spray  subsystem 
inoperable. 

C  The  changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety  (10  clE 
50.92(c)(3))  because  the  proposed  changes  do 
not  affect  the  manner  by  which  the  facility 
is  operated  or  involve  a  change  to  equipment 
or  features  which  affect  the  operational 
characteristics  of  the  facility. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  Cra  50.92(c) 


are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  proposed 
amendments  do  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa, 
Pennsylvania  15001. 

Attorney  for  licensee:  Gerald  Chamoff. 
Esquire,  Jay  E.  Silberg,  Esquire.  Shaw, 
Pittman,  Potts  &  Trowbridge,  2300  N 
Street,  NW.,  Washington,  DC  20037. 

NRC  Project  Director:  John  F.  Stolz 

Entergy  Operations,  Inc.,  Docket  No. 
50-368,  Arkansas  Nuclear  One,  Unit 
No.  2,  Pope  County,  Arkansas 

Date  of  amendment  request: 

December  22, 1992 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  Table  4.4- 
2,  “Steam  Generator  Tube  Inspection,’’ 
to  allow  continued  operation  of  the 
plant  with  two  uninspected  tubes  in  the 
"B”  steam  generator,  until  the  next 
planned  steam  generator  tube 
inspection. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Criterion  1  -  Does  Not  Involve  a  Significant 
Increase  in  the  Probability  or  Consequences 
of  an  Accident  Previously  Evaluated. 

This  change  has  no  actual  impact  on  any 
previously  analyzed  accident  in  the  FSAR 
(final  safety  analysis  report).  A  double-ended 
break  of  one  steam  generator  tube  is 
postulated  as  part  of  the  ANO-2  (Arkansas 
Nuclear  One,  Unit  2]  Design  Basis  accident 
evaluation.  Failure  to  examine  these  two 
tubes  with  bobbin  coil  eddy  current  does  not 
in  any  way  alter  the  consequences  of  this 
previously  evaluated  accident. 

Of  the  8291  tubes  in  the  ‘B’  steam  generator 
that  were  to  be  inspected,  the  two  tubes  not 
examined  represent  less  Uran  0.025%  of  the 
total  number.  As  previously  discussed,  these 
two  tubes  were  examined  with  the  bobbin 
coil  probe  as  recent  as  2R8  (spring  1991)with 
no  detectable  degradation  of  any  type 
evident.  Considering  that  only  120  of  8411 
tubes  in  this  steam  generatm  (per  TS  required 
Bobbin  Coil  testing)  have  devmoped  defects 
requiring  repair  (i.e.,  240%  TW  (through 
wall])  through  2R8,  delaying  the  examination 
of  two  tubes  (out  of  8291  tubes)  for  a 
maximum  of  seven  months  past  2R9  is 
statistically  insignificant. 

It  should  be  noted  that  ANO-2  TSs  allow 
for  24  months  between  eddy  current  testing 
of  steam  generator  (SG)  tubm,  even  when 
100%  inspection  is  required.  The  2R8 
inspection  of  these  tubes  was  completed  on 
April  3, 1991.  ANO-2  TSs  would  allow  the 
tubes  to  be  examined  as  late  as  April  3, 1993, 
had  the  2R9  outage  been  scheduled  this  late. 
The  actual  date  of  the  SG  inspection  outage 
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ha-s  been  scheduled  for  April  30, 1993. 
Therefore,  the  actual  delay  time  for  the 
examination  of  the  two  tubes,  past  the  TS 
allowable  24  months,  is  less  than  2  months. 
Considering  the  rate  of  degradation/ 
propagation  of  axial  flaws  and/or  batwing 
wear  (the  damage  mechanisms  that  bobbin 
coil  testing  is  likely  to  detect],  this  delay  is 
not  considered  signihcant. 

Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

Criterion  2-  Does  Not  Create  the  Possibility 
of  a  New  or  DifEarent  Kind  of  Accident  from 
Any  Previously  Evaluated 

The  scope  of  this  change  does  not  establish 
a  potential  new  accident  precursor.  ANO's 
design  basis  accident  analyses  include  the 
consequences  of  a  double-ended  break  of  one 
steam  generator  tube  which  bounds  other 
postulated  failure  mechanisms.  CE’s 
experience  with  nuclear  steam  generators 
indicates  the  probability  of  complete 
severance  of  the  Inconel  vertical  U-tubes  is 
remote.  The  only  known  cause  for  such  a 
failure  would  be  a  circumferential  crack. 
Circumferential  cracking  has  only  been 
detected  at  the  hot  leg  expansion  transition 
region  in  the  ANO-2  SGs.  The  subject  two 
tubes  were  examined  at  the  hot  leg  expansion 
transition  region  with  the  RPC  frotating 
pancake  coil]  for  detection  of  curcumferential 
cracking  and  were  found  to  have  no 
detectable  circumferential  defects.  Therefore, 
the  probability  of  a  double-ended  break  is 
considered  to  be  remote. 

Defect  mechanisms  for  which  inspections 
were  not  performed  on  these  two  tubes 
(batwing  support  wear  and  axial  cracking  at 
support  plates)  would  not  be  expected  to 
result  in  double-ended  rupture.  The  type  of 
ruptures  that  could  be  expected  from  these 
types  of  defects  are  "fish  mouth"  in  nature 
and  would  not  likely  result  in  a  double- 
ended  break.  The  consequences  of  “fish 
mouth"  ruptures  in  eitliOT  of  the  subject  two 
tubes  are  bounded  by  the  ANO'2  design  basis 
accident  analyses  considering  a  double- 
ended  break  of  one  steam  generator  tube. 

Since  the  type  of  accident  that  could  be 
postulated  to  occur  to  ANO  steam  generator 
tubes  not  receiving  bobbin  coil  eddy  current 
testing  during  2R9  is  bounded  by  the 
"double-ended  break"  scenario  already 
included  in  the  design  basis  analyses,  it  is 
concluded  that  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Criterion  3  -  D^  Not  Involve  a  Significant 
Reduction  in  the  Marginof  Safety. 

As  previously  stated,  a  double-ended 
rupture  of  one  steam  generator  tube  is 
accounted  for  in  the  ANO-2  design  basis 
accident  analyses.  Safety  margins  to  detect 
and  repair  tube  defects  prior  to  rupture  are 
reflected  by  the  40%  TW  plugging  criteria 
and  O.S  GPM  [gallons-per-minute]  primary- 
to-secondary  leakage  limit  stated  in  ANO-2 
TSs.  As  sta^  in  the  ANO-2  TS  Bases,  cracks 
having  a  primary-to-secondary  leakage  less 
than  the  0.5  GPM  limit  during  operation  will 
have  an  adequate  margin  of  safety  to 
withstand  the  loads  imposed  during  normal 
operation  and  by  ^tiuatad  accidents. 
Considering  that  the  two  tubes  in  queskioa 


were  examined  with  the  bobbin  coil  probe  as 
recently  as  spring  1991  with  no  detectable 
degradation,  and  considering  that 
mechanisms  are  in  place  to  detect  and 
mitigate  tube  leakage  in  a  very  timely 
maimer,  delaying  the  examination  of  two 
tubes  for  less  thw  2  months  past  the  TS 
recognized  24  month  inspection  frequency 
does  not  significantly  reduce  the  margin  of 
safety. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

Therefore,  based  upon  the  reasoning 
presented  above  and  the  previous  discussion 
of  the  amendment  request,  Entergy 
Operations  has  determined  that  the  requested 
change  does  not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licmisee’s  analysis  and,  based  on  this 
review.  H  appears  that  the  three 
standaj^s  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
propioses  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  Arkansas 
72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  l^uire,  Winston  and  Strawn, 
1400  L  Street.  N.W.,  Washington,  D.C 
20005-3502 

NRC  Project  Director:  John  T.  Larkins 

Entergy  Operations  Inc.,  Docket  No.  50> 
382,  Waterford  Steam  ElectricStation, 
Unit  3,  St  Charles  Parish,  Louisiana 

Date  of  amendment  request: 

December  11  and  18, 1992 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  to  allow 
continued  operation  for  72  hours  with 
more  than  one  full-length  or  part-length 
Control  Element  Assembly  (CEA) 
inoperable  due  to  electronic  or  electrical 
problems  in  the  Control  Element  Drive 
Mechanism  Control  System  (CEDMCS), 
provided  that  all  affected  CEAs  remain 
trippable. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  5Q.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  change  will  allow  72  hours 
for  diagnosis  and  repair  of  electronic  or 
electri^  malfunctions  associated  with  the 
CEDMCS.  This  is  acceptable,  since  the 
extension  of  the  allowable  outage  time  only 
applies  to  CEAs  whidi  rem^  trippable,  and 
assurance  of  the  CEA’s  primary  safrrty 
functioD  of  riiutting  down  the  reactor  upon 
initiation  of  a  reactor  trip  signal  is 
maintained.  The  change  doM  not  alter  the 
specified  requirements  of  CEA  position, 
insertion,  or  alignment  limits  uid  will  have 
no  afiect  (sic)  on  the  power  distribution 


limits  or  SHUTDOWN  MARGIN  as  described 
in  the  safety  analysis.  This  change  will  not 
afiect  the  ability  ^  the  CEAs  to  perform  their 
intended  safety  function  when  a  safety 
system  setting  is  reached.  Therefore,  the 
proposed  change  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accidmit  previously 
evaluated. 

The  proposed  change  will  not  alter 
operation  of  the  plant  or  the  manner  in 
which  it  is  operated.  The  change  does  not 
involve  any  modification  to  the  operation 
limits  or  physical  design  of  the  a&cted 
systems  or  components.  Thus  no  new  failure 
modes  are  introduced  or  associated  with  the 
proposed  change.  Therefore,  the  proposed 
change  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  previously 
evaluated. 

The  proposed  change  will  have  no  adverse 
impact  on  the  protective  boundaries,  safety 
limits  or  margin  of  safety.  The  change  will 
allow  appropriate  actions  conunensurate 
with  one  or  more  CEAs  inoperable  due  to  an 
electronic  or  electrical  problem  in  the 
CEDMCS.  Since  the  extension  of  the 
allowable  outage  time  only  applies  to  CEAs 
which  remain  trippable,  assurance  of  the 
CEAs  primary  safety  function  of  shutting 
down  the  reactor  upon  initiation  of  a  reactor 
trip  signal  is  maintained.  Therefore,  the 
proposed  change  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  haz^s  consideration. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefiont, 
New  Orleans,  Louisiana  70122 
Attorney  for  licensee:  N.S.  Reynolds, 
Esq.,  Winston  &  Strawn  1400  L  Street 
N.W.,  Washington,  D.C.  20005-3502 
NRC  Project  Director:  John  T.  Larkins 

Florida  Power  and  Light  Con^any,  et 
aU  Docket  No.  50-335,  St  Lucie  n^t. 
Unit  No.  1,  St  Lucie  County,  Fkirida 

Date  of  amendment  request: 
November  30, 1992 
Description  of  amendment  request: 
The  proposed  amendment  revises 
Technical  Specifications  Tables  3.3-3, 
3.3-4,  and  4.3-2  where  they  apply  to  the 
Emergency  Bus  Undervoltage  Pr^ection 
Devices  and  will  permit  improvements 
to  be  made  in  the  imdervoltage 
protective  relaying  scheme. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  Commission  has  provided  a  standard 
for  detanoining  whetbec  a  significant  bawds 
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consideration  exists  (10  CFR  50.92(c)).  A 
proposed  amendment  to  an  operating  license 
for  a  facility  involves  no  significant  hazards 
consideration  if  operation  of  the  focility  in 
accordance  with  the  proposed  imendment 
would  not  (1)  involve  a  significant  increase 
in  the  probability  (v  consequences  of  an 
accident  previously  evaluated;  or  (2)  create 
the  possibility  of  a  new  or  difierent  kind  of 
accident  fiom  any  accident  previously 
evaluated;  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety.  Each 
standard  is  discussed  as  follows: 

1.  Operation  of  the  focility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  will'result  in  a  better 
overall  posture  of  the  plant  under  degraded 
voltage  conditions.  The  new  settings  will 
result  in  improved  protection  for  the 
equipment  at  all  voltage  levels  while  at  the 
same  time  minimizing  the  possibility  of 
unnecessary  challenges  to  the  safety  systems. 
Namely,  the  higher  settings  at  the  4160  volt 
electrical  system  level  will  enhance 
protection  offered  to  the  480  volt  system 
equipment  under  all  operating  modes  and  the 
lower  settings  of  the  480  volt  system 
protective  relays  will  not  initiate  the  transfer 
of  power  to  the  on-site  sources  under 
accident  conditions  until  the  level  of  voltage 
may  become  injurious  to  the  equipment. 
Therefore,  the  proposed  change  does  not 
increase  the  probability  of  accidents 
previously  analyzed. 

Since  the  time  interval  assumed  in  the 
safety  analyses  for  cormection  of  the  safety- 
related  buses  to  the  enaergency  diesel- 
generators  is  not  exceeded  by  the  new 
settings,  the  proposed  change  does  not 
increase  the  consequences  of  an  accident 
previously  analyzed. 

2.  Operation  of  the  focility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  an  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  does  not  change  the 
operation,  function  or  modes  of  plant 
operation.  The  ability  of  the  degraded  grid 
voltage  protection  scheme  to  detect  the 
degraded  voltage  at  any  of  the  busses  and  to 
transfer  the  power  from  the  ofi-site  to  the  on¬ 
site  sources  is  being  maintained.  No  new 
hazards  are  created  or  postulated  which  may 
cause  an  accident  different  from  any  accident 
previously  analyzed.  The  new  relay  settings 
represent  an  enhancement  resulting  in  a 
more  sensitive  protective  scheme  allowing 
continuous  operation  without  unnecessary 
challenges  to  the  safety  systems  while 
offering  an  adequate  protection  to  all  the 
safety  equipment. 

3.  Operation  of  the  focility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  ability  of  the  degraded  grid  voltage 
detection  system  is  enhanced  by  the  changes 
being  proposed  and  is  confirmed  by  the 
existing  surveillance  requirements.  The  new 
settings  will  result  in  a  more  sensitive 
detection  and  reduce  possibility  of  spurious 
actuation,  therefore  the  margin  of  safety  is 


being  increased.  Further,  the  new  settings 
will  also  result  in  enhancing  the 
maintenance/calibration  activities.  The 
associated  bases  of  the  design  are  not  affected 
since  the  new  relay  settings  allow  a  better 
fulfillment  of  the  original  criteria  of 
protecting  the  Class  IE  equipment  from 
damage  due  to  prolonged  exposure  to 
degraded  voltage,  and,  therefore,  the 
proposed  amendment  does  not  involve  a 
reduction  in  the  margin  of  safety. 

Based  on  the  above,  FPL  has  determined 
that  the  proposed  license  amendment  does 
not  (1)  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated,  (2)  create  the 
possibility  of  a  new  or  different  kind  of  an 
accident  fiom  any  accident  previously 
evaluated;  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety;  and  therefore 
does  not  involve  a  significant  hazards 
consideration  as  defined  in  10  CFR  50.92. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standeu'ds  of  50.92tc)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virginia  Avenue,  Fort 
Pierce,  Florida  34954-9003 

Attorney  for  licensee:  Harold  F.  Reis, 
Esquire,  Newman  and  Holtzinger,  1615 
L  Street,  NW.,  Washington,  DC  20036 

NRC  Project  Director:  Herbert  N. 
Berkow 

Florida  Power  and  Light  Company, 
Docket  No.  50-335,  St.  Lucie  Plant, Unit 
No.  1,  St.  Lucie  County,  Florida 

Date  of  amendment  request: 

December  17, 1992 

Description  of  amendment  request: 
The  proposed  amendment  revises 
Technical  Specification  (TS)  3.3.3.2  by 
changing  the  operability  requirements 
for  the  Incore  Detection  System.  Linear 
Heat  Rate  TS  4.2.1.4.b.l  is  also  revised 
by  increasing  the  measurement- 
calculational  uncertainty  factor 
commensurate  with  the  number  of 
inoperable  incore  detector  locations. 

The  proposed  amendment  facilitates  full 
power  operation  of  St.  Lude  Unit  1  for 
the  remainder  of  Cycle  11  and  will 
remain  effective  from  the  date  of 
issuance  until  April  30, 1993. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below; 

The  standards  used  to  arrive  at  a 
determination  that  a  request  for  amendment 
involves  no  significant  hazards  consideration 
are  included  in  the  Commission’s 
regulations,  10  CFR  50.92,  which  state  that 


no  significant  hazards  considerations  are 
involved  if  operation  of  the  focility  in 
accordance  with  the  proposed  amendment 
would  not  (1)  involve  a  significant  irrcrease 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2)  create 
the  possibility  of  new  or  different  kind  of 
accident  fiom  any  accident  previously 
evaluated;  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety.  Each 
standard  is  discuss^  as  follows: 

(1)  Operation  of  the  fodlity  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  amendment  allows  operation 
with  a  reduced  number  of  (^>erable  incore 
detector  strings  which  provide  an  alternate 
means  of  monitoring  nuclear  core  power 
distributions.  A  physical  change  to  the 
focility  is  not  involved  and  the  incore 
detection  system  does  not  perform  automatic 
interlock,  control,  or  protective  functions. 

The  number  of  operable  incme  detectors  has 
no  impact  on  the  probability  that  a  particular 
accident  will  occur.  Therefore,  the  proposed 
amendment  does  not  involve  a  significant 
increase  in  the  probability  of  an  accident 
previously  evaluated. 

The  proposed  amendment  requires  an 
increase  in  the  core  peaking  factor 
measurement  uncertainties  commensurate 
with  the  reduction  of  number  of  operable 
incore  detectors  to  ensure  that  pe^ng 
factors  are  conservatively  calculated.  This 
increase  represents  more  conservative  alarm 
settings  for  the  operable  incore  detectors 
which  are  set  to  activate  whenever  the  peak 
linear  heat  rate  approaches  an  allowable  limit 
as  determined  by  &e  plant  accident  analyses. 
Limiting  peaking  factors  specified  in  the 
design  basis  for  the  nuclear  core  or  assumed 
in  the  Updated  Final  Safety  Analysis  Report 
(UFSAR)  remain  unchang^  and  the 
amendment  is  only  applicable  to  the  present 
fuel  cycle.  Therefore,  ^  proposed 
amendment  will  not  significantly  increase 
the  consequences  of  an  accident  previously 
evaluated. 

(2)  Operation  of  the  focility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  amendment  does  not  change 
the  physical  design  of  the  facility  and  a  new 
failure  mode  is  not  introduced  as  a  result  of 
the  reduction  in  the  minimum  required 
number  of  operable  incore  detector  locations. 
Therefore,  operation  of  the  focility  in 
accordance  with  the  proposed  amendment 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

(3)  Use  of  the  nmdified  specification  would 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  physical  focility  is  not  changed  by  the 
proposed  amendment  and  use  of  increased 
measurement  uncertainty  foctors  are  required 
commensurate  with  the  reduction  in  the 
minimum  allowable  number  of  incore 
detector  locations.  The  increased 
measurement  uncertainty  factors  assure  that 
power  distribution  calculations  based  on  the 
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incore  system  will  continue  to  be 
conservative  and  that  the  existing  Limiting 
Conditions  for  Operation  specified  for  linear 
heat  rate  and  core  peaking  factors  will  not  be 
exceeded.  Therefore,  use  of  the  modified 
specification  will  not  involve  a  significant 
r^uction  in  a  margin  of  safety. 

Based  upon  the  above,  we  have  determined 
that  the  amendment  request  does  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated,  (2)  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated,  or  (3)  involve  a  significant 
reduction  a  margin  of  safety,  and  therefore 
does  not  involve  any  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Boom 
location:  Indian  River  Junior  College 
Library,  3209  Virginia  Avenue,  Fort 
Pierce,  Florida  34954-9003 

Attorney  for  licensee:  Harold  F.  Reis, 
Esquire,  Newman  and  Holtzinger,  1615 
L  Street,  NW.,  Washington,  DC  20036 

NBC  Project  Director:  Herbert  N. 
Berkow 

Maine  Yankee  Atomic  Power  Company, 
Docket  No.  50-309,  Maine  Yankee 
Atomic  Power  Station,  Lincoln  County, 
Maine 

Date  of  amendment  request: 

December  15, 1992 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  4.6.A.2.f 
and  its  Acceptance  Criteria  by 
rewording  and  incorporating  Condition 
1,  and  deleting  Conditions  2  and  3. 
Condition  4  would  be  reworded  and 
incorporated  into  the  Remedial  Action 
for  Technical  Specification  3.19.A.4. 

The  Basis  of  TS  3.19.A.4  and  4.6  also 
would  be  revised  to  delete  reference  to 
the  previous  operating  position  of  low 
pressure  injection  motor  opetated  valves 
LSI-M-11,  21,  and  31,  and  their  use  as 
pressure  isolation  barriers.  (Note  that 
“Remedial  Action”  is  an  administrative 
correction  of  “Exception”.)  Finally,  the 
Exception  to  Technical  Specification 
4.6.A.l.b  would  be  deleted. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee’s  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below:l. 


The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

As  presented  in  the  Final  Safety 
Analysis  Report  (FSAR),  accident 
analyses  involving  activation  of 
emergency  core  cooling  systems  (ECCS) 
require  eleven  separate  valves  to  change 
position  to  admit  coolant  injection  flow 
into  the  reactor  coolant  system  (RCS). 
The  proposed  amendment  would  align 
each  low  pressure  safety  injection  (LPSI) 
system  loop  motor  operated  valve  (LSI- 
M-11,  21,  and  31)  in  the  normally  open 
position.  Such  positioning  will 
eliminate  the  chance  that  a  single  active 
failure  of  these  valves  would  degrade 
the  ECCS  function,  and  thus  will 
improve  the  overall  probability  of 
proper  ECCS  function  on  demand. 

Tne  safety  class  boundary  between 
the  reactor  coolant  and  low  pressure 
coolant  systems  is  not  affected  by  the 
proposed  change.  Current,  NRC 
approved  standards  for  such  boundaries 
require  two  in-line  check  valves 
between  such  systems,  and  periodic 
leak  testing  of  the  valves.  Maine  Yankee 
satisfies  the  boundary  standards  by 
providing  three,  in-series  check  valves 
grouped  into  two  separate  isolation 
barriers.  Isolation  barrier  (a)  is 
comprised  of  the  two  check  valves 
closest  to  the  RCS;  isolation  barrier  (b) 
is  formed  by  the  check  valve  closest  to 
the  LPSI  system.  Both  isolation  barriers 
in  each  LPSI  loop  are  leak  tested  each 
refueling  outage.  Leakage  limits 
specified  by  TS  4.6.A.2.f  (Criterion  1) 
remain,  but  the  plant  may  not  start  up 
or  operate  for  more  than  24  hours  if 
barrier  leakage  exceeds  TS  4.6.A.2.f. 

Based  on  a  probablistic  risk 
consideration,  the  staff  concludes  that 
there  is  a  slight  decrease  in  core  damage 
probability  when  the  plant  is  operated 
with  low  pressure  coolant  injection 
motor  operated  valves  LSI-M-11,  21  and 
31  open.  Thus,  the  probability  or 
consequences  of  an  accident  previously 
evaluated  is  not  increased. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

No  unanalyzed  FSAR  accident  would 
be  created  by  this  valve  alignment 
change.  Maine  Yankee  has  operated 
with  valves  LSI-M-ll,  21,  and  31  shut 
to  provide  an  additional  pressure  barrier 
between  the  reactor  coolant  system 
(high  pressure)  and  each  loop  of  the  low 
pressure  coolant  injection  system.  This 
pressure  isolation  fiinction  was 
intended  to  protect  LPSI  system  piping 
from  being  overpressurized,  should  the 
associated  isolation  check  valves 
between  the  reactor  coolant  and  low 
pressure  injection  systems  leak.  With 


the  installation  of  a  third  isolation  check 
valve  to  form  two  isolation  barrier?  in 
each  loop  of  the  LPSI  system,  the 
pressure  isolation  function  provided  by 
valves  LSI-M-11,  21,  and  31  is  rendered 
unnecessary. 

Containment  isolation,  system  safety 
classification,  and  postulated  ECCS 
spillage  in  loss-of-coolant-accidents 
(LOCA)  remain  unchanged.  The 
possibility  of  ECCS  equipment 
malfunction  is  reduced,  because  there 
would  be  fewer  components  that  need 
to  change  position  as  a  result  of  a 
LCXDA.3.  Involve  a  significant  reduction 
in  a  margin  of  safety. 

The  leak  test  history  of  the  pressure 
isolation  barrier  (a)  and  (b)check  valves 
provides  a  basis  for  discontinuing  the 
use  of  LPSI  motoroperated  valves  LSI- 
M-11,  21,  and  31  as  backup  pressure 
isolation  barriers.  The  set  of  leakage  test 
data  collected  since  1982  shows  that 
neither  barrier  (a)  nor  barrier  (b)  has 
approached  its  leakage  rate  limit.  This 
leakage  test  data  set  shows  that  the 
barriers  provide  adequate  overpressure 
protection  for  the  LPSI  system. 

Based  on  a  review  of  the  licensee’s 
analysis,  and  on  the  staffs  analysis 
detailed  above,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Wiscasset  Public  Library,  High 
Street,  P.O.  Box  367,  Wiscasset,  Maine 
04578 

Attorney  for  licensee:  John  A.  Ritsher, 
Esquire,  Ropes  and  Gray,  One 
International  Place,  Boston, 
Massachusetts  02110-2624 

NBC  Project  Director:  Walter  R.  Butler 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-410,  Nine  Mile  Point 
Nuclear  Station,  Unit  2,  Oswego 
County,  New  York 

Date  of  amendment  request: 

December  7, 1992 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  Sections  3/ 
4.3  and  4.2.2. 1  and  associated  Bases. 

The  proposed  revisions  would  increase 
the  suweillance  test  intervals  and 
allowable  out-of-service  times  for 
various  instruments.  The  proposed 
changes  would  be  in  accordance  with 
General  Electric  Company’s  Licensing 
Topical  Reports  which  have  been 
reviewed  and  approved  by  the  NRC 
staff.  Also,  the  allowable  out-of-service 
times  would  be  clarified  in  accordance 
with  the  most  recently  approved  Boiling 
Water  Reactors  (BWR)  Owners  Group 
letters  which  were  used  in  the 


5434 


Federal  Register  /  Vol.  58,  No.  12  /  Thursday,  January  21,  1993  /  Notices 


development  of  NUREG-1434, 

“Improved  Standard  Technical 
Specifications.”  The  proposed  changes 
would  permit  specified  instrument 
channel  functional  tests  to  be  performed 
quarterly  rather  than  weekly  or 
monthly. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  operation  of  Nine  Mile  Point  Unit 
2,  in  accordance  with  the  proposed 
amendment,  will  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  {weviously  evaluated. 

The  generic  analysis  contained  in 
Licensing  Topical  Report  NEOC-30851P-A. 
assessed  the  impact  of  changing  RPS  [Reactor 
Protection  System)  surveillance  test  intervals 
(STis)  and  allowable  out-of-service  times 
(AOTs)  on  the  RPS  failure  frequency,  the 
scram  frequency  and  equipment  cyding. 
Specifically,  Sectirm  5.7.4  “Significant 
Hazards  Assessment"  of  NEDC-30851P-A 
states  that; 

"Fewer  challenges  to  the  safeguards 
system,  due  to  less  frequent  testing  of  the 
RPS,  conservatively  results  in  a  decrease  of 
approximately  one  percent  in  core  damage 
fr^uency.  This  decrease  is  based  upon  the 
following;  '' 

•  Based  on  the  plant  specific  experience 
presented  in  Appendix ),  the  estimated 
reduction  in  scram  frequency  (0.3  scrams/yr) 
represents  a  1  to  2  percent  decrease  in  core 
damage  frequency  based  on  the  BWR  plant 
specific  Probabilistic  Risk  Assessments 
(PRAs)  listed  in  Table  5-8. 

•  The  Increase  in  core  damage  frequency 
due  to  less  frequent  testing  is  less  than  one 
percent.  This  increase  is  even  lower  (less 
than  0.01  percent)  when  the  changes 
resulting  ^m  the  implementation  of  tlie 
Anticipated  Transients  Without  Scram 
(ATWS)  rule  are  considered.  Therefore,  this 
increase  is  more  than  ofiset  by  the  decrease 
in  CDF  (core  damage  frequency)  due  to  fewer 
scrams. 

•  The  efiect  of  reducing  uimecessary  cycles 
on  RPS  equipment,  although  not  easily 
quantifiable  also  results  in  a  decrease  in  core 
damage  frequency. 

•  T^  overall  impact  on  core  damage 
frequency  of  the  changes  in  allowable  out-of- 
service  time  is  negligible.” 

From  this  generic  analysis,  the  BWR 
Owners*  Group  conclude  that  the  proposed 
changes  do  not  significantly  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated,  namely  the  increase  in 
probability  of  a  scram  failure  due  to  RPS 
unavailability  is  insignificant,  and  the  overall 
probability  of  an  accident  is  actually 
decreased  as  the  time  the  scram  (RI%) 
instrumentation  logic  operates  as  designed  is 
increased  resulting  in  less  inadvertent  scrams 
during  testing  and  repair.  Furthermore,  the 
proprietary  plant-specific  analysis  contained 
in  this  submittal  demonstrates  that  although 
NMP2  difiers  from  the  generic  plant  analyzed 
in  Licensing  Topical  Report  NEDC-30851P-A, 


the  net  effect  of  the  plant-specific  differences 
do  not  alter  the  generic  conclusions.  Also, 
the  BWROG  92102  letter  clarifications  us^ 
in  the  development  of  NUREG 1434, 
"Improved 

Standard  Technical  Specifications*’,  for 
AOTs  which  enhanced  wording  to  ensure 
“loss  of  function”  does  not  occur,  results  in 
no  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  generic  analysis  contained  in 
Licensing  Topical  Reports  NEDC-30851P-A 
Suppl  2/NEDC  31677P-A  assessed  the  impact 
of  changing  STIs  and  AOTs  for  BWR 
Isolation  Instrumentation  common/not 
common  to  RPS  and  ECCS  mstrumentation. 
Specifically.  Section  4.0  '’Summary  of 
Results”  of  NEDC308S1P-A  Suppl  2  states 
that: 

"The  results  indicate  that  the  effects  on 
probability  of  failure  to  initiate  isolation  are 
very  small  and  the  effects  on  probability  ta 
frequency  of  failure  to  isolate  are  negli^ble 
in  nearly  every  case.  In  addition,  the  results 
indicate  that  increasing  the  AOT  to  24  hmirs 
for  tests  and  repairs  has  a  negligible  efiect  on 
the  probability  of  failure  of  the  isolation 
function.  These  combined  with  changes  to 
the  testing  intervals  and  allowed  out-of- 
service  times  for  RPS  and  EOCS 
instrumentation  provide  a  net  improvement 
to  plant  safety  and  operations”. 

Section  5.6  “Assessment  of  Net  Effect  of 
Changes”  of  NEDC-31677P-A  states  that: 

“A  reduction  in  core  damage  frequency 
(CDF)  of  at  least  as  much  as  estimated  in  the 
ECCS  instrumentation  analysis  can  be 
expected  when  the  isolation  actuation 
instrumentation  STis  are  changed  from  one 
month  to  three  months.  The  chief  contributor 
to  this  reduction  is  the  channel  functional 
tests  for  the  MSIVs.  Inadvertent  closure  of  the 
MSrVs  will  cause  an  unnecessary  plant 
scram.  This  reduction  in  CDF  more  than 
compensates  for  any  small  incremental 
increase  (10%  or  l.OE-07/year)  in  calculated 
isolation  function  failure  frequency  when  the 
STI  is  extended  to  three  months”. 

From  this  generic  analysis,  the  BWR 
Owners’  Group  concluded  that  the  proposed 
changes  do  not  significantly  increase  the 
consequences  of  an  accident  previously 
evaluated,  namely  the  probability  of  an 
isolation  foilure  due  to  isolation 
instrumentation  unavailability  is 
insignificant,  and  the  increase  in  overall 
probability  of  an  accident  is  actually 
decreased  as  the  time  the  scram  (RPS) 
instrumentation  logic  operates  as  designed  is 
increased  resulting  in  less  inadvertent  scrams 
diuing  testing  and  repair.  Also,  the  BWROG 
OG90-579-32A  letter  clarifications  used  in 
the  development  of  NUREG  1434,  “Improved 
Standard  'Technical  S{>ecifications”.  for 
AOTs  which  enhanced  wording  to  ensure 
“loss  of  function”  does  not  occur,  results  in 
no  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

'The  generic  analysis  contained  in 
Licensing  Topical  Report  NEDC-30936P-A 
(Parts  1  and  2)  assessed  the  impact  of 
changing  STis  and  AOTs  for  aU  BWR  ECCS 
Actuation  Instrumentation.  Specifically, 
Section  4.0  ’Technical  Assessment  of 


Changes”  of  NEDC-30936P-A  (Part  2)  states 
that: 

“The  results  indicate  an  insignificant  (less 
than  5E-7  per  year)  increase  in  water 
injection  faction  failure  frequency  when 
S'Tls  are  increased  from  31  days  to  92  days, 
AOTs  for  repair  of  the  ECCS  actuation 
instrumentation  are  increased  from  one  hour 
to  24  hours,  and  AOT*8  for  surveillmice 
testing  are  increased  frtnn  two  to  six  hours. 
For  all  four  BWR  models  the  increase 
represents  less  than  4%  increase  in  failure 
fr^uency.  However,  when  other  factors 
which  influence  the  overall  plant  safety  are 
considered,  the  net  result  is  judged  to  to  an 
improvement  in  plant  safety”. 

From  this  gen^c  analysis,  the  BWR 
Owners’  Group  conclude  that  the  proposed 
changes  do  not  significantly  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated:  namely  the  increase  in 
probability  of  a  water  injection  failure  due  to 
EOCS  instrumentation  unavailability  is 
insignificant  and  the  net  result  is  judged  to 
to  an  Improvement  in  plant  safety. 
Furthermore,  the  proprietary  plant-specific 
analysis  contained  in  this  submittal 
demonstrates  that  although  NMP2  difiers 
from  the  generic  model  ai^yzed  in  Licensing 
Topical  Report  NEDC-30936P-A,  the  net 
affect  of  the  plant  specific  diSarenoes  do  not 
alter  the  generic  conclusions.  Also,  the 
BWRCXl  OG90-319-32D  letter  clarifications 
used  in  the  development  of  NUREG  1434, 
“Improved  Standaixl  Technical 
Specifications”  far  AOTs,  results  in  no 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Bases  contained  in  GE  Topical  Report 
GENE-770-06-1  assessed  the  impact  of 
changing  STis  and  AOTs  on  selected  systems 
failure  fr^uency.  Specifically,  Section  2  J) 
“Summary”  of  GENE-770-061  states  that: 

"Technical  bases  are  provided  for  selected 
proposed  changes  to  the  instrumentation 
STis  and  AOTs  that  were  identified  In  the 
BWROG  Improved  BWR  Technical 
Specification  activity.  These  STI  and  AOT 
changes  aie  consistent  with  approved 
changed  to  the  RPS,  EOCS.  and  isolation 
actuation  instnunentation.  These  proposed 
changes  do  not  result  in  d^radation  to 
overall  plant  safety”. 

From  these  Bases,  the  BWR  Owners’  Group 
concluded  that  the  proposed  changes  do  not 
significantly  increase  the  probability  of  an 
accident  previously  evaluated. 

Bases  contained  in  GB  Topical  Report 
GENE-770-06-2,  assessed  the  Impact  of 
changing  STis  and  AOTs  on  BWR  RdC 
failure  fr^uency.  Specially,  Section  2.0 
"Summary”  of  GENE-770-06'2  states  that: 

’"rhe  Sn  and  AOT  changes  to  the  RQC 
actuation  instrumentation  are  justified  based 
on  their  small  efiect  on  the  water  injection 
function  unavailability  and  consistency  %vith 
comparable  changes  to  actuation 
instrumentation  fm  the  other  EOCS  sub 
systems". 

From  this  bases,  the  BWR  Owners’  Group 
concluded  that  the  proposed  changes  do  not 
significantly  increase  the  probability  of  an 
accident  jHeviousIy  evaluated. 

The  generic  analysis  contained  in 
Licensing  Topical  Report  NEDC-30851P-A, 
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Suppl  1,  assessed  the  impact  of  changing  Rod 
Blodt  Sils  on  Rod  Block  failure  frequency. 
Specifrcally,  Section  5  (BNL’s  Tech.  Bval. 
Report  -  Attachment  2  to  the  NRC  SER)  of 
NEDC-30851P-A  Suppl  1  states  that: 

"The  BWR  Owners’  Group  proposed 
changes  to  the  Technical  Specifications 
concerning  the  test  requirements  for  BWR 
control  rod  block  instrumentation.  The 
changes  consist  of  increasing  the  surveillance 
test  intervals  from  one  to  th^  months. 

These  test  interval  extensions  are  consistent 
with  the  already  approved  changes  to  STIs 
for  the  Reactor  Protection  System.  The 
technical  analysis  reviewed  and  verifred  as 
documented  herein  indicates  that  there  will 
be  no  significant  changes  in  the  availability 
of  the  control  rod  block  function  if  these 
changes  are  implemented.  In  addition,  there 
will  be  a  negligible  impact  on  the  plant  core 
melt  frequency  due  to  the  decreased  testing." 

From  this  generic  analysis,  the  BWK 
Owners’  Group  concluded  that  the  proposed 
changes  do  not  significantly  increase  the 
probability  of  an  accident  previously 
evaluated. 

2.  The  operation  of  Nine  Mile  Point  Unit 
2,  in  accordance  with  the  proposed 
amendment,  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  frt>m  any 
accident  previously  evaluated. 

The  proposed  change  will  not  alter  the 
physical  characteristics  of  any  plant  systems 
or  components  and  all  safety-related  systems 
and  components  remain  within  their 
applicable  design  limits.  Thus,  system  and 
component  performance  is  not  adversely 
affected  by  this  change,  thereby  assuring  that 
the  design  capabilities  of  those  systems  and 
components  are  not  challenged  in  a  manner 
not  previously  assessed  so  as  to  create  the 
possibility  of  a  new  or  different  kind  of 
accident. 

The  addition  of  allowable  out-of-service 
times  (AOTs)  and  the  increase  in  surveillance 
test  intervals  (STIs)  does  not  alter  the 
function  of  the  EC^,  Isolation,  Rod  Block 
and  Selected  Instrument  Systems  nor  involve 
any  type  of  plant  modification  and  no  new 
modes  of  plant  operation  are  involved  with 
these  changes.  Finally,  the  approved  BWR 
Owners’  Group  clarifications  are 
enhancements  to  allowable  out-of-service 
times  (AOTs)  and  do  not  create  the 
possibility  or  (of)  a  new  of  [or]  different  kind 
of  accident.  Therefore,  operation  in 
accordance  with  the  proposed  amendment 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  operation  of  Nine  Mile  Point  Unit 
2,  in  accordance  with  the  proposed 
amendment,  will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  and  approved 
the  generic  studies  contained  in  the  LTRs 
and  has  concurred  with  the  BWR  Owners’ 
Group  that  the  proposed  changes  do  not 
significantly  affect  the  availability  of  the  RPS, 
ECCS,  Isolation,  Rod  Block,  or  Selected 
Instrument  Systems.  The  proposed  addition 
of  AOTs  for  the  instruments  addressed  in  the 
LTRs  provide  reasonable  time  for  making 
repairs  and  performing  tests.  The  lack  of 
AOTs  in  the  current  Technical  Spiecification 
(TS)  creates  a  hurried  atmosphere  during 


repairs  and  tests  which  could  cause  an 
increased  risk  of  error.  Also,  placing  an 
individual  channel  in  a  tripp^  condition 
because  no  AOT  exists,  as  in  the  current  TS, 
increases  the  potential  of  an  inadvertent 
scram.  The  proposed  AOTs  provide  realistic 
times  to  complete  the  required  actions 
without  increasing  the  overall  instrument 
failure  frequency.  The  approved  BWR 
Owners’  Group  Clarifications  are 
enhancements  to  allowable  out-of-service 
times  (AOTs)  and  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  incorporation  of  extended  STIs  does 
not  result  in  significant  changes  in  the 
probability  of  instrument  failure,  as 
demonstrated  by  the  LTRs.  These  changes, 
when  coupled  with  the  reduced  probability 
of  test-induced  plant  transients  and 
equipment  failures,  result  in  an  overall 
increase  in  the  margin  of  safety.  Also,  the 
sensor  calibration  fr^uency  has  not  changed. 
Therefore,  assurance  exists  that  the  setpoints 
will  not  be  affected  by  drift.  Therefore,  there 
is  no  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Winston  &  Strawn, 
1400  L  Street,  NW.,  Washington,  DC 
20005-3502. 

NRC  Project  Director:  Robert  A.  Capra 

Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power 
Station,  Vernon,  Vermont 

Date  of  amendment  request: 
December  15, 1992 

Description  of  amendment  request: 
The  proposed  amendment  would  allow 
a  one-time  extension  of  the  7  day 
Limiting  Condition  for  Operation  (LCO) 
to  fourteen  days  during  the  current 
operating  cycle  (Cycle  16),  to  permit 
extensive  maintenance  to  be  performed 
on  the  “B”  diesel  generator  while  the 
reactor  is  at  power. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  would  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 


In  order  to  provide  added  assurance  that 
the  "A"  EDG  will  perform  its  function  if 
required,  the  "A”  EDG  will  be  tested  for 
operability  prior  to  entering  into  the  "B"  EDG 
LCO  period.  The  Technical  Specifications 
also  require  that  during  the  L^  period,  all 
remaining  Low  Pressure  Core  Cooling  and 
Containment  Cooling  Systems  connected  to 
the  operable  EDG  remain  operable.  Vermont 
Yankee  has  developed  a  detailed  LCO 
maintenance  plan  for  EDG  LCO  maintenance. 
This  plan  has  been  successfully  used  during 
prior  EDG  LCO  maintenance  and  will  be 
invoked  for  this  evolution  as  well.  In 
addition,  the  Vernon  Hydro  Station 
dedicated  tie-line,  whi^  historically  has 
demonstrated  a  very  high  reliability,  is 
required  by  Vermont  Yankee  procedure  to  be 
available  to  supply  power  to  Emergency  Bus 
3  during  the  “B"  EDG  LCO.  Any  previously 
analyzed  event  postulated  during  the  seven 
day  extension  period  can  be  mitigated  by  the 
other  available  systems.  The  proposed  LCO 
extension  has  no  significant  impact  on  the 
consequences  of  any  previously  analyzed 
event. 

The  proposed  extension  would  allow  the 
"B”  EDG  to  remain  inoperable  for  an 
additional  seven  days  Iwyond  the  present 
seven  day  LOO  allowed  by  Technical 
Specifications.  The  unavailability  of  one  EDG 
is  not  a  part  of  the  initiation  of  any  of  the 
analyzed  accidents.  Therefore,  the  proposed 
change  does  not  Increase  the  probability  of 
an  accident  previously  evaluated. 

As  discussed  above,  a  seven  day  extension 
to  an  already  existing  seven  day  LCO  period 
would  involve  no  significant  increase  in  the 
probability  of  occurrence  or  consequences  of 
a  design  basis  accident  during  the  extension 
period. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  hrom  any 
accident  previously  evaluated? 

The  proposed  change  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  those  previously  evaluated. 

The  proposed  change  would  have  no  impact 
on  the  possibility  of  a  new  or  different 
initiating  event.  The  proposed  change 
requests  a  one  time  extension  of  7  days 
beyond  the  already  authorized  7  day  "B” 

EDG  LCO.  Any  previously  analyzed  event 
postulated  during  the  seven  day  extension 
period  can  be  mitigated  by  the  other  available 
systems. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change  would  not  involve  a 
significant  reduction  in  the  margin  of  safety. 
As  discussed  above,  approval  of  this  request 
involves  an  insignificant  reduction  in  the 
margin  of  safety  because  of  the  availability  of 
other  plant  electrical  systems,  including  the 
Vernon  tie  line,  and  the  short  duration  of  the 
extension  period. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis,  and  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 
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Loral  Public  Document  Room 
location:  Brooks  Memorial  Library,  224 
Main  Street,  Brattleboro,  Vermont  05301 

Attorney  for  licensee:  John  A.  Ritsher, 
Esquire.  Ropes  and  Gray,  One 
International  Place,  Boston. 
Massachusetts  02110-2624 

NRC  Project  Director:  Walter  R.  Butler 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281,  Surry 
Power  Station,  Unit  Nos.  1  and  2,  Surry 
County,  Virginia 

Date  of  amendment  request: 

December  11, 1992 

Description  of  amendment  request: 
The  proposed  changes  to  the  Technical 
Specifications  (TS)  would  eliminate  the 
operability  requirements  for  tlie  reactor 
coolant  system  loop  stop  valve 
interlocks  and  est^lish  requirements 
for  operation  of  the  loop  stop  valves. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented  below 
and  concluded  that  the  proposed 
changes  to  the  TS  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  of  occurrence  or  consequences  of 
an  accident  previously  evaluated. 

The  proposed  changes  do  not  increase  the 
probability  or  consequences  of  a  loop  startup 
accident  or  a  loss  of  shutdown  decay  heat 
removal.  The  risk  of  inadvertent  criticality  in 
cold  shutdown  or  refueling  shutdown  is 
sufficiently  low  that  administrative  controls 
can  be  used  In  lieu  of  the  loop  stop  valve 
interlock  system  in  those  conditions.  The 
proposed  restrictions  on  loop  stop  valve 
operation  preclude  a  significant  positive 
reactivity  addition  or  loss  of  Reactor  Coolant 
System  inventory  when  an  isolated  loop  is 
returned  to  service.  Locking  closed  the  stop 
valves  of  an  isolated  loop  with  power 
removed  prevents  inadvertent  opening  and 
potential  boron  dilution  or  loss  of  inventory. 
Reijuirements  for  boron  concentration, 
temperature,  and  relief  line  flow  for  an 
isolated  and  Blled  loop  ensure  no  significant 
positive  reactivity  addition  occurs  when 
returning  the  loop  to  service.  Verifying  that 
a  drained  loop  is  initially  empty  ensures  that 
liquid  present  in  the  loop  does  not  dilute  the 
Reactor  Coolant  System.  Requiring  a 
minimum  Reactor  Coolant  System  water 
level  precludes  a  loss  of  RHR  (residual  heat 
removal]  pump  suction  when  hlling  a 
drained  loop  by  opening  the  loop  stop  valves. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  do  not  introduce 
any  new  failure  inodes  or  accident 
precursors.  Eliminating  the  operability 
requirements  for  the  loop  stop  valve 
interlocks  does  not  create  any  new  or 
different  kind  of  accident  scenarios.  The  loop 
startup  accident  has  bemi  analyzed  with  no 
credit  taken  for  loop  stop  valve  interlock 
operation.  The  loop  stop  valves  will  not  be 


operated  in  a  different  manner  from  which 
they  were  designed  to  operate.  Purthermore, 
the  plant  conditions  for  which  loops  may  be 
isolated  have  been  limited  to  cold  shutdown 
and  refueling  shutdown. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  Technical  Specification 
requirements  for  return  of  an  isolated  loop  to 
service  fulfill  the  function  of  the  loop  stop 
valve  interlocks.  Adequate  controls  Mve 
been  established  to  virtually  eliminate  the 
potential  for  an  inadvertent  valve  opening  in 
an  isolated  loop,  causing  a  boron  dilution  or 
cold  water  addition  accident.  These  controls 
also  virtually  eliminate  the  potential  for  a 
loss  of  shutdown  cooling  caused  by  the 
opening  of  a  stop  valve  in  an  Isolated  and 
drained  loop.  Furthermore,  startup  of  an 
isolated  loop  is  now  limited  to  only  cold 
shutdown  or  refueling  shutdown. 

Calculations  have  shown  that  an  inadvertent 
loop  startup  at  cold  shutdown  wrill  not  result 
in  an  inadvertent  criticality  regardless  of  the 
temperature  differential  between  loops.  At 
cold  shutdown  conditions  the  positive 
reactivity  effects  of  changing  irioderator 
temperature  are  substantially  less  than  the 
available  shutdown  margin.  Tbereibre,  the 
margin  of  safety  as  defined  in  any  Technical 
Specification  is  not  reduced. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  has^rds 
consideration. 

Local  Public  Document  Room 
location:  Swem  Library,  College  of 
William  and  Mary,  Williamsburg, 
Virginia  23185. 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq.,  Hunton  and  Williams, 
Riverfront  Plaza,  East  Tower,  951  E, 

Byrd  Street,  Richmond,  Virginia  23219. 

NRC  Project  Director:  Hemrt  N. 
Berkow 

Yankee  Atomic  Electric  Company, 
Docket  No.  50-029,  Yankee  Nuclear 
Power  Station  (YNPS),  Franklin 
County,  Massachusetts 

Date  of  amendment  request: 

December  21, 1992 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  License  and  Technical 
Specifications  to  reflect  the  permanently 
shutdown  and  defueled  status  of  the 
plant.  This  change  would  eliminate 
those  requirements  applicable  only  to 
an  operating  nuclear  power  station. 

Basis  for  proposed  no  sigpificant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

YNPS  holds  a  Possession  Only  License 
which  permanently  restricts  the  facility  from 


power  operations  and  from  moving  nuclear 
mel  into  the  containment  building. 

Maintenance  of  the  facility  has  been 
significantly  simplified  with  the  reductiim  in 
the  numbers  of  systems,  structiures  and 
compKinents  required  for  the  permanently 
shutdown  and  oefueled  condition.  The 
accident  analyses  have  been  revised, 
incoiporating  the  new  restrictions  and 
configurations,  and  conclude  the  only 
credible  accident  remaining  is  the  fuel 
handling  accident. 

The  changes  described  herein  incorpxirate 
the  chang|9s  and  analytical  results  into  the 
Possession  Only  License  and  its  Tedinical 
Spiecifications,  simplifying  and  clarifying 
b^h.  As  such,  these  changes  will  not; 

1.  Involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previousiy  evaluated.  The  revised  analyses 
indicate  that  only  the  fuel  handling  accident 
remains  credible.  The  pnx^iosed  changes 
incoiporate  into  the  Technical  Spiecifications 
requirements  from  these  analyses  and  thus 
do  not  Involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  The  propcs^  changes 
integrate  into  the  Technical  Spiecifications 
previously  evaluated  accidents  and  thus  do 
not  create  the  piossibility  of  a  new  or  different 
kind  of  accident  from  any  pireviousfy 
evaluated. 

3.  Involve  a  significant  reduction  In  a 
margin  of  safety.  The  propiosed  changes 
incorpiorste  into  the  Defueled  Technical 
Spiecifications  the  margin  of  safety  associated 
with  the  current  safety  analyses  and  thus  do 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

Based  on  the  above  considerations,  it  b 
concluded  that  there  is  reasonable  assurance 
that  the  maintenance  of  Yankee  Nuclear 
Power  Station  consistent  with  the  propiofied  ' 
changes,  will  not  endanger  the  health  and 
safety  of  the  public. 

This  propiosed  change  has  been  reviewed 
by  the  Plant  Opierations  Review  Committee 
and  the  Nuclear  Safety  Audit  and  Review 
Committee. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis,  and  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Greenfield  Community 
College,  1  College  Drive,  Greenfield, 
Massachusetts  01301 

Attorney  for  licensee:  Thomas  Dignan, 
Esquire.  Ropes  and  Gray.  One 
International  Place.  Boston. 
Massachusettts  02110-2624 

NRC  Project  Director.  Seymour  H. 
Weiss 

Notice  Issuance  Of  Amendment  To 
Facility  C^ierating  license 

During  the  period  since  publication  of 
the  last  biweekly  notice,  tlM 
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Commission  has  issued  the  following 
amendments.  The  CommissicHi  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standmds  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission’s  rules  and  regulations. 

The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission’s  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Qmsideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendments,  (2)  the  amendments,  and 
(3)  the  Commission’s  related  letters. 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission’s  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  D.C.,  and  at  the  local 
public  document  rooms  for  the 
particular  facilities  involved.  A  copy  of 
items  (2)  and  (3)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Director,  Division 
of  Reactor  Projects. 

Arizona  Public  Service  Company,  et  al.. 
Docket  Nos.  STN  50-528,  STN  50-529, 
and  STN  50-530,  Palo  Verde  Nuclear 
I  Generating  Station,  Units  1,  2,  and  3, 
Maricopa  County,  Arizona 

Date  of  application  for  amendments: 
March  19, 1992 

Brief  description  of  amendments: 

.  These  amendments  remove  certain  fuel- 

(  cycle-specific  parameters  from  the 

technical  specifications  and  require  that 
^  a  unit-specific  Core  Operating  Limits 


Report  be  sulnnitted  to  NRC  instead,  as 
discussed  in  NRC  Generic  Letter  88-16. 
Date  of  issuance:  December  30, 1992 
Effective  date:  December  30. 1992 
Amendment  Nos.:  69,  55,  and  42 
Facility  Operating  License  Nos.  NPF- 
41,  NPF-51,  and  NPF-74:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  April  29, 1992  (57  FR  18169) 
The  Commission’s  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  December  30, 1992.  No 
significant  hazmds  consideration 
comments  received:  No. 

Local  Public  Document  Boom 
location:  Phoenix  Public  Library,  12 
East  McDowell  Road,  Phoenix,  Arizona 
85004 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  Clifis 
Nuclear  Power  Plant,  Unit  Nos.  1  and 
2,  Calvert  County,  Maryland 

Date  of  application  for  amendments: 
October  9, 1992 

Brief  description  of  amendments:  The 
amendments  revise  the  TS  regarding 
diesel  fuel  oil  requirements. 

Date  of  issuance:  December  29. 1992 
Effective  date:  December  29, 1992 
Amendment  Nos.:  177  and  154 
Facility  Operating  License  Nos.  DPR- 
53  and  DPR-69:  Amendments  revised 
the  Technical  Specifications.  ’ 

Date  of  initial  notice  in  Federal 
Register:  November  12, 1992  (57  FR 
53783)  The  Commission’s  related 
evaluation  of  these  amendments  is 
contained  in  a  Safety  Evaluation  dated 
December  29, 1992.54o  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Boom 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland  20678. 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  Clifb 
Nuclear  Power  Plant,  Unit  Nos.  1  and 
2,  Calvert  County,  Maryland 

Date  of  application  for  amendments: 
September  25, 1992 
Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  4.7.1.2.a.4  to  exclude  the 
surveillance  requirement  to  verify  valve 
positions  every  31  days  for  those  valves 
that  are  locked,  sealed,  or  otherwise 
secured  in  their  correct  positions  and 
which  are  in  the  direct  flow  path  of  the 
auxiliary  feedwater  system.  These 
valves  are  included  in  a  Calvert  Cliffs 
Facility  program  which  provides 
administrative  control  requirements  for 
locked  valves. 

Date  of  issuance:  January  5, 1993 
Effective  date:  Jemuary  5, 1M3 


Amendment  Nos.:  178  and  155 
Facility  Operating  License  Nos.  DPR- 
53  and  DPR-69:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initktl  notice  in  Federal 
Registen  October  28, 1992  (57  FR 
48812)  The  Commission’s  related 
evaluation  of  these  amendmwits  is 
contained  in  a  Safety  Evaluation  dated 
January  5, 1993  .No  significant  hazards 
consideration  comments  received:  No 
Local  Public  Document  Boom 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland  2Q678. 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  Cli£EB 
Nuclear  Power  Plant,  Unit  Nos.  1  and 
2,  Calvert  County,  Maryland 

Date  of  application  for  amendments: 
September  1. 1992 

Brief  description  of  amendments:  The 
amendments  make  changes  to  Technical 
Specification  3.8.2. 1  by  adding 
additional  requirements  to  the  Limiting 
Condition  for  Operation. 

Date  of  issuance:  January  5, 1993 
Effective  date:  January  5, 1993 
Amendment  Nos.:  179  and  156 
Facility  Operating  License  Nos.  DPR- 
53  and  DPR-69:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  September  30, 1992  (57  FR 
45075)  The  Commission’s  related 
evaluation  of  these  amendments  is 
contained  in  a  Safety  Evaluation  dated 
January  5. 1993. No  significant  hazards 
consideration  comments  received:  No 
Local  P  ihlic  Document  Boom 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland  20678. 

Carolina  Power  &  Light  Company, 
Docket  No.  50-261,  H.  B.  Robinson 
Steam  Electric  Plant,  Unit  No.  2, 
Darlington  County,  South  Carolina 

Date  of  application  for  amendment: 
July  9, 1990,  as  supplemented  January 
17,  and  December  28, 1992. 

Brief  description  of  amendment:  The 
amendment  provides  consistency  with 
the  overtime  work  limits  promulgated 
by  Generic  Letter  82-12  and  also 
renumbers  subsequent  items  within 
Technical  Specification  6.2.3. 

Date  of  issuance:  December  30, 1992 
Effective  date:  December  30, 1992 
Amendment  No.:  144 
Facility  Operating  License  No.  DPR- 
23.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  August  8, 1990  (55  FR  32324) 
The  January  17,  and  December  28, 1992, 
letters  provided  clarifying  information 
that  did  not  change  the  initial 
determination  cf  no  significant  hazards 
consideration  as  published  in  the 
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FEDERAL  REGISTER-The  Commission’s 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  30, 1992.No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Boom 
location:  Hartsville  Memorial  Library, 
Home  and  Fifth  Avenues,  Hartsville, 
South  Carolina  29535 

The  Cleveland  Electric  Illuminating 
Company,  Centerior  Service  Company, 
Duquesne  Light  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company,  Toledo  Edison  Company, 
Docket  No.  50>440,  Perry  Nuclear 
Po%ver  Plant,  Unit  No.  1,  Lake  County, 
Ohio 

Date  of  application  for  amendment: 
September  14, 1990,  revised  and 
supplemented  March  15, 1991  and 
December  20, 1991. 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  (TS)  to  reflect  changes  in 
reactor  vessel  pressure/temperature 
limits  in  accordance  with  C^neric  Letter 
88-11.  The  amendment  also  deleted. 
Table  4.4.6.1.3-1,  “Reactor  Vessel 
Material  Surveillemce  Program  • 
Withdrawal  Schedule,”  ft-om  the  TS  and 
relocated  it  to  the  Updated  Safety 
Analysis  Report. 

Date  of  issuance:  December  18, 1992 

Effective  date:  December  18, 1992 

Amendment  No.:  45 

Facility  Operating  License  No.  NPF- 
58.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  July  24, 1991  (56  FR  33961) 
The  Commission’s  related  evaluation  of 
the  amendment  and  final  determination 
of  no  significant  hazards  consideration 
are  contained  in  a  Safety  Evaluation 
dated  December  18, 1992.No  significant 
hazards  consideration  comments 
received:  Yes.Petitioners,  Ohio  Citizens 
for  Responsible  Energy  (OCRE)  and 
Susan  L.  Hiatt,  requested  a  hearing  in 
response  to  the  July  24, 1991,  notice  of 
opportunity  for  hearing.  In  their  request 
for  hearing,  the  petitioners  stated  their 
agreement  with  the  Staffs  “no 
significant  hazards”  finding  and  agreed 
that  the  amendment  was  merely  an 
administrative  matter.  By  Memorandum 
and  Order  dated  March  18, 1992,  the 
Atomic  Safety  and  Licensing  Board 
(ASLB)  deni^  the  petition  to  intervene 
and  request  for  a  hearing  after  it  ruled 
that  the  petitioners  had  failed  to 
establish  standing  to  intervene  in  this 
license  amendment  proceeding.  On 
April  2, 1992,  the  petitioners  filed  a 
Notice  of  Ap{>eal  to  the  ASLB  decision 
that  is  awaiting  NRC  resolution. 


Local  Public  Document  Boom 
location:  Perry  Public  Library,  3753 
Main  Street,  Perry,  Ohio  44081 

Duke  Power  Company,  Docket  Nos.  50* 
269, 50-270,  and  50-287,  Oconee 
Nuclear  Station,  Units  1, 2,  and  3, 
Oconee  County,  South  Carolina 

Date  of  application  of  amendments: 
July  13, 1992,  as  supplemented 
Deramber  1, 1992 

Brief  description  of  amendments:  The 
amendments  delete  cycle-dependent 
core  operating  limits  fiom  the  Technical 
Specifications  to  allow  10  CFR  50.59 
reviews  for  future  core  reloads  for  all 
Oconee  units.  These  limits  will  be 
relocated  in  the  Core  Operating  Limits 
Report  in  accordance  with  the  guidance 
provided  in  Generic  Letter  88-16. 

Date  of  issuance:  January  5, 1993 

Effective  date:  January  5, 1993 

Amendment  Nos.:  197, 197,  and  194 

Facility  Operating  License  Nos.  DPR- 
38,  DPR-47,  and  DPR-55:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  2, 1992  (57  FR 
40210)  The  Commission’s  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
January  5, 1993.No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Boom 
location:  Oconee  Coimty  Library,  501 
West  South  Broad  Street,  Walhalla, 
South  Carolina  29691 

Duquesne  Light  Company,  Docket  No. 
50-334,  Beaver  Valley  Power  Station 
Unit  No.  1,  Shippingport,  Pennsylvania 

Date  of  amendment  request:  August 
18, 1992,  as  supplemented  by  letter 
dated  September  2, 1992. 

Description  of  amendment  request: 
The  amendment  adds  License  Condition 
2.C(9)  which  provides  for  a  limited 
extension  of  the  performance  interval 
for  certain  surveillance  tests  that  are 
conducted  during  a  refueling  outage. 

Date  of  issuance:  December  31, 1992 

Effective  date:  December  31, 1992 

Amendment  No.:  168 

Facility  Operating  License  No.  DPR- 

66. 

Amendment  added  License  Condition 
2.C(9). 

Date  of  initial  notice  in  Federal 
Registen  October  14, 1992  (57  FR 
47128).  The  Commission’s  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  31, 1992.  No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Boom 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa, 
Pennsylvania  15001. 


Entergy  Operations,  Inc.,  System 
Energy  Resources,  Inc.,  South 
Mississippi  Electric  Power  Association, 
and  Mississippi  Power  ft  Light 
Company,  Docket  No.  50-416,  Grand 
Gulf  Nudear  Station,  Unit  1,  Claiborne 
County,  Mississippi 

Date  of  application  for  amendment: 
August  19, 1992  as  supplemented 
De^mber  3, 1992 

Brief  description  of  amendment:  The 
amendment  modifies  TS  4.0.5, 
Applicability,  and  TS  3/4.4.3,  Reactor 
Coolant  System  (RCS)  Leakage.  The 
amendment  modifies  the  TS  regarding 
the  licensee’s  inservice  inspection  (ISI) 
program  to  include  a  statement  of 
compliance  with  the  NRC  staffs 
position  on  schedule,  methods, 
personnel,  and  sample  expansion  given 
in  GL  88-01  and  revises  the  RCS  leakage 
monitoring  requirements. 

Date  of  issuance:  December  23, 1992 
Effective  date:  December  23, 1992 
Amendment  No:  104 
Facility  Operating  License  No.  NPF- 
29.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  September  2, 1992  (57  FR 
40212)  The  additional  information 
contained  in  the  supplemental  letter 
dated  December  3, 1992,  was  clarifying 
in  nature  and  thus,  within  the  scope  of 
the  initial  notice  and  did  not  affect  the 
staff’s  proposed  no  significant  hazards 
consideration  determination.  The 
Commission’s  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  December  23, 1992.No 
significant  hazards  consideration 
comments  received:  No 
Local  Public  Document  Boom 
location:  Judge  George  W.  Armstrong 
Library,  Post  Office  Box  1406,  S. 
Commerce  at  Washington,  Natchez, 
Mississippi  39120. 

Entergy  Operations,  Inc.,  Docket  No. 
50-382,  Waterford  ^eam  Electric 
Station,  Unit  3,  St  Charles  Parish, 
Louisiana 

Date  of  amendment  request:  October 
21, 1992 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  by  reducing  the  steam 
pressure  requirements  for  surveillance 
testing  of  the  tmbine-driven  emergency 
feedwater  pump. 

Date  of  issuance:  January  6, 1993 
Effective  date:  January  6, 1993 
Amendment  No.:  80 
Facility  Operating  License  No.  NPF- 
38.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  November  25, 1992  (57  FR 
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55579)  The  Commissioii’s  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  6, 1993.No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  (Drleans,  Louisiana  70122. 

Florida  Power  and  Light  Company,  et 
al..  Docket  Nos.  50*335  and  50*389,  St 
Lucie  Plant,  Unit  Nos.  1  and  2,  St.  Lucie 
County,  Florida 

Date  of  application  for  amendments: 
Aimust  21, 1992 

Brief  description  of  amendments: 
These  amendments  make  administrative 
chants  to  the  St.  Lucie  Unit  1  and  Unit 
2  Te^nical  Specifications  and  achieve 
consistency  throughout  the  Technical 
Specifications  by  removing  outdated 
material,  making  minor  text  changes, 
and  correcting  errors. 

Date  of  issuance:  December  24, 1992 

Effective  date:  December  24, 1992 

Amendment  Nos.:  118, 60 

Facility  Operating  License  Nos.  DPR- 
67  and  NPF-16:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  October  14, 1992  (57  FR 
47130)  The  Commission’s  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
December  24, 1992.No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Room 
location:  Indian  River  Jimior  College 
Library,  3209  Virginia  Avenue.  Fort 
Pierce,  Florida  34954-9003 

Illinois  Power  Company  and  Soyland 
Power  Cooperative,  Inc.,  Docket  No.  50* 
461,  Clintcm  Power  Station,  Unit  No.  1, 
DeWitt  County,  Illinois 

Date  of  application  for  amendment: 
February  7, 1992 

Description  of  amendment  request: 
The  amendment  deleted  from  Technical 
Specifications  (TSs),  numerous 
component  lists  as  recommended  in 
NRC  Generic  Letter  (GL)  91*08, 
“Removal  of  Component  Lists  from 
Technical  Specifications,”  and  the 
reactor  vessel  specimen  withdrawal 
schedule  as  recommended  in  GL  91-01, 
“Removal  of  the  Schedule  for  the 
Withdrawal  of  Reactor  Vessel  Material 
Specimens  from  Technical 
Specifications.”  Proposed  TSs  and 
Bases  changes  regarding  primary 
containment  and  drywelf  averaga  air 
temperature  are  not  included  in  this 
amendment  and  will  be  handled  as  a 
sepmate  truest. 

Date  of  issuance:  December  24, 1992 

Effective  date:  Immediately,  to  be 
implemented  within  60  days 


Amendment  No.:  68 

Facility  Operating  License  No.  NPF- 
62.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  September  2, 1992  (57  FR 
40214)  the  Commission’s  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  24. 1992.No  significant 
hazards  ccmsideratipn  comments 
received:  No  ^ 

Local  Public  Document  Room 
location:  The  Vespasian  Warner  Public 
Library,  120  West  Johnson  Street, 

Clinton,  Illinois  61727. 

Maine  Yankee  Atomic  Power  Ckunpany, 
Docket  No.  50*309,  Maine  Yankee 
Atomic  Power  Station,  Lincoln  Ckiunty, 
Maine 

Date  of  application  for  amendment: 
August  31. 1992 

Brief  description  of  amendment:  This 
amendment  makes  two  corrections  to 
the  core  operating  limits  presented  in 
Technical  Specification  5.14.1. 
Specifically,  item  5.14.1.C  is  deleted  and 
item  5.14.1.i  is  changed  to  specify  that 
the  excore  symmetric  offset  limits  apply 
with  the  incore  monitors  operable. 

Date  of  issuance:  December  29, 1992 

Effective  date:  December  29. 1992 

Amendment  No.:  135 

Facility  Operating  License  No.  DPR- 
36:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  November  25, 1992  (57  FR 
55582)  The  Commission’s  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  29, 1992No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  Wiscasset  Public  Library,  High 
Street,  P.O.  Box  367,  Wiscasset,  Maine 
04578. 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-220,  Nine  Mile  Point 
Nuclear  Station  Unit  No.  1,  Oswego 
County,  New  York 

Date  of  application  for  amendment: 
October  28, 1992 

Brief  description  of  amendment:  The 
amendment  revises  ’Technical 
Specification  (TS)  6.2.2.f  and  TS  Table 
6.2-1  to  be  consistent  with  current  NRC 
requirements  regarding  supervision  and 
performance  of  core  alterations.  The 
amendment  requires  that  all  core 
alterations  be  performed  by  qualified 
personnel  and  be  supervise  by  a  Senior 
Reactor  Operator  or  by  a  Senior  Reactor 
Operator  Limited  to  Fuel  Handling. 

Date  oj  issuance:  January  5, 1993 

Effective  date:  January  5, 1993 


Amendment  No.:  137 
Facility  Operating  License  No.  DPR- 
63:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  November  25, 1992,  (57  FR 
55583)  The  Commission’s  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  5, 1993.No  significant  hazards 
consideration  comments  received;  No 
Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Public  Service  Electric  k  Gas  Company, 
Docket  Nos.  50*272  and  50*311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  application  for  amendments: 
August  14, 1992 

Brief  description  of  amendments:  'The 
amendments  changed  the  Technical 
Specifications  to  provide  consistency 
and  ensviro  technical  accuracy  between 
Salem,  Units  1  and  2,  allow  entry  into 
Mode  1  with  one  main  feedwater  pump 
out-of-service,  and  delete  al)  reference 
to  three  and  four  loop  operation  and 
require  the  unit  to  be  taken  to  one  mode 
below  the  mode  of  applicability  instead 
of  two. 

Date  of  issuance:  januery  5, 1993 
Effective  date:  January  5, 1993 
Amendment  Nos.  138  and  116 
Facility  Operating  License  Nos.  DPR* 
70  and  DPR-75.  'These  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  September  30. 1992  (57  FR 
45087)  'The  Commission’s  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
January  5, 1993.No  significant  hazards 
consideration  comments  received:  No 
Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem,  New  Jersey 
08079 

Public  Service  Electric  &  Gas  Company, 
Docket  Nos.  50*272  and  50*311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  i 
and  2,  Salem  County,  New  Jersey 

Date  of  application  for  amendments: 
August  2, 1991,  and  supplement  dated 
September  30, 1992 
Brief  description  of  amendments: 
These  amendments  revise  the  fire 
protection  license  condition  and 
relocate  the  fire  protection  technical 
specifications  to  plant  procedures  and 
to  the  Updated  Final  Safety  Analysis 
Report  in  accordance  with  the  guidance 
provided  in  Generic  Letters  86-10  and 
88-12. 

Date  of  issuance:  January  5, 1993 
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Effective  date:  January  5, 1993 
Amendment  Nos.  139  and  117 
Facility  Operating  License  Nos.  DPR- 
70  and  DPR-7S.  These  amendments 
revised  the  Technical  Specifications  and 
License. 

Date  of  initial  notice  in  Federal 
Register.  April  1. 1992  (57  FR  11116) 

The  Commission’s  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  January  5, 1993.No 
significant  hazards  consideration 
comments  received:  No 
Local  Public  Document  Hoorn 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem,  New  Jersey 
08079. 

Rochester  Gas  and  Electric 
Corporation,  Docket  No.  50*244,  R.  E. 
Ginna  Nuclear  Power  Plant,  Wayne 
County,  New  York 

Date  of  application  for  amendment: 
June  22, 1992 

Brief  description  of  amendment:  The 
proposed  amendment  would  change 
Tedmical  Specifications  by  removing 
the  schedule  for  the  Withdirawal  of 
Reactor  Vessel  Material  Specimens  from 
Technical  Specification  Surveillance 
Requirement  4.3.1  in  accordance  with 
the  guidance  described  in  Generic  Letter 
(GL)  91-01,  “Removal  of  the  schedule 
for  the  Withdrawal  of  Reactor  Vessel 
Material  Specimens  fit)m  Technical 
Specification.”  Further,  Technical 
Specification  4.3. 1.2  will  be  deleted 
since  this  specification  is  implicitly 
described  in  the  proposed  specification 
4.3.1. 1.  In  addition,  RG&E  shall 
maintain  the  Commission’s  approved 
version  of  the  specimen  withdrawal 
schedule  in  the  Updated  Final  Safety 
Analysis  Report  (USFAR).  The  addition 
of  this  schedule  will  be  in  the  next 
revision  of  the  USFAR  in  accordance  to 
10  CFR  50.71(e). 

Date  of  issuance:  December  29, 1992 
Effective  date:  December  29, 1992 
Amendment  No.:  50 
Facility  Operating  License  No.  DPR- 
18:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  November  25, 1992  (57  FR 
55589)  The  Commission’s  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluatitm  dated 
December  29, 1992No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  Rochester  Public  Library.  115 
South  Avenue,  Rochester,  New  Yc^ 
14610. 


Southern  California  Edison  Company, 
et  al.,  Docket  No.  50*206,  San  Onofire 
Nuclear  Generating  Station,  Unit  No.  1, 
San  Diego  County,  California 

Date  of  application  for  amendment: 
October  29, 1992 

Brief  description  of  amendment:  The 
amendment  deletes  diesel  generator 
automatic  start  capability  requirements 
in  Modes  5  and  6  fiom  the  Sm  Onofire, 
Unit  1  Technical  Specification. 

Date  of  issuance:  December  29, 1992 
Effective  date:  December  29, 1992 
Amendment  No.:  152 
Facility  Operating  License  No.  DPR- 
13:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  November  25, 1992(57  FR 
55591)  The  Commission’s  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  29, 1992.No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Room 
location:  Main  Library,  University  of 
California,  P.  O.  Box  19557,  Irvine, 
California  92713 

Union  Electric  Company,  Docket  No. 
50*483,  Callaway  Plant,  Unit  1, 
Callaway  County,  Missouri 

Date  of  application  for  amendment: 
December  18, 1991 
Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specification  Section  4.4.9.1.2,  Figvires 
3.4*2,  3.4-3,  and  3.4*4,  Tables  4.4-5  and 
B  3/4.4-1  and  associated  Bases  for 
Reactor  Coolant  System  Pressure/ 
Temperature  Limits  by  modifying  plant 
heatup  and  cooldown  curves  and  the 
maximum  allowable  PORV  setpoint 
curve  for  cold  overpressure  protection. 
Date  of  issuance:  December  24, 1992 
Effective  date:  December  24, 1992 
Amendment  No.:  76 
Facility  Operating  License  No.  NPF* 
30.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  June  24. 1992  (57  FR  28206) 
The  Commission’s  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  24. 1992.  No 
significant  hazards  consideration 
comments  received:  No 
Local  Public  Document  Room 
location:  Callaway  County  Public 
Library,  710  Court  Street,  Fulton. 
Missouri  65251. 

Dated  at  Rockville,  Maryland,  this  12th  day 
of  January  1993. 


For  the  Nuclear  Regulatory  Commission 

Jack  W.  Roe, 

Director,  Division  of  Reactor  Projects-III/IV/ 
VOffice  of  Nuclear  Reactor  Regulation 

[Doc.  93-1151  Filed  1-19-93;  8:45  am) 
eajJNG  CODE  Tsao-oi-F 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Financial  Accounting  Principles  and 
Standards 

AGENCY:  Office  of  Management  and 
Budget. 

ACTION:  Proposed  New  OMB  Circular. 


SUMMARY:  Proposed  new  Office  of 
Management  and  Budget  (OMB) 
Circtilar,  “Financial  Accounting 
Principles  and  Standards,”  which 
establishes  the  policies  and  procedures 
for  approving  emd  publishing  financial 
accounting  principles  and  standards. 
DATES:  Comments  on  this  proposal  must 
be  in  writing  and  must  be  received  by 
February  22, 1993. 

ADDRESSES:  Financial  Standards  and 
Reporting  Branch,  Office  of  Federal 
Financial  Management.  Office  of 
Management  and  Budget,  room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Arisumi,  Financial  Standards 
and  Reporting  Branch,  Office  of  Federal 
Financial  Memagement,  (202)  395-3993. 
SUPPLEMENTARY  INFORMATION:  OMB  will 
issue  Statements  of  Federal  Financial 
Accounting  Standards  (SFFAS).  'This 
notice  describes  the  process  OMB  will 
use  and  specifies  that  the  SFFAS  shall 
be  considered  generally  accepted 
accoimting  principles  for  Federal 
agencies. 

Jack  Arthur, 

Assistant  Director  for  Administration. 

Circular  A-xxx 

To  the  Heads  of  Executive  Departments 
and  Agencies 

SUBJECT:  Financial  Accounting 
Principles  and  Standards 

1.  Phrpose.  'This  Circular  establishes 
the  policies  and  procedures  for 
approving  and  publishing  financial 
accoimting  principles  and  standards.  It 
also  establi^es  the  policies  to  be 
followed  by  Executive  Branch  agencies 
and  OMB  in  seeking  and  providihag 
interpretations  and  other  advice  related 
to  the  standards. 

2.  Background.  Tlie  Secretary  of  the 
Treasury,  the  Director  of  the  Office  of 
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Management  and  Budget  (OMB),  and 
the  Comptroller  General  of  the  United 
States  (“the  Principals’*)  established  the 
Federal  Accounting  Standards  Advisory 
Board  (FASAB)  in  October  1990  by  a 
memorandum  of  understanding  (MOU). 
The  role  of  FASAB  is  to  deliberate  upon 
and  make  recommendations  to  the 
Principals  on  accounting  principles  and 
standards  for  the  Federal  Government 
and  its  agencies.  The  MOU  states  that  if 
the  Principals  agree  with  the 
recommendations,  the  Comptroller 
General  and  the  Director  of  OMB  will 
publish  the  accounting  principles  and 
standards. 

3.  Coverage.  The  provisions  of  this 
Circular  apply  to  all  Executive  Branch 
departments  and  agencies. 

4.  Definitions.  As  used  in  this 
Circular: 

a.  Executive  agency  ("agency”)  means 
any  executive  branch  department, 
independent  commission,  board, 
bureau,  office,  agency,  or  other 
establishment  of  the  Federal 
Government,  including  independent 
regulatory  commissions  and  boards.  It 
does  not  include  federally-owned  or 
controlled  corporations  that  are 
preparing  financial  statements  in 
accordance  with  generally  accepted 
accounting  principles  promulgated  by 
the  Financial  Accounting  Standards 
Board,  or  the  legislative  or  judicial 
branches  of  the  Federal  Government. 

b.  Accounting  standards  are  those 
conventions,  rules,  and  procedures 
necessary  to  define  acceptable 
accounting  practice  at  a  particular  time. 
Accounting  standards  include  not  only 
broad  guidelines  of  general  application 
but  also  detailed  practices  and 
procedures. 

c.  Interpretation  of  Federal  Financial 
Accounting  Standards  is  a  document  of 
narrow  scope  that  provides 
clarifications  of  original  meaning, 
additional  dehnitions,  or  other  guidance 
pertaining  to  an  existing  Statement  of 
Federal  Financial  Accounting  Standards 
(SFFAS). 

5.  Policy. 

a.  FASAB  Recommendations.  The 
Director  of  OMB  will  review  each 
statement  of  accounting  principles, 
standards,  or  concepts  recommended  by 
FASAB  and  decide  upon  the 
appropriateness  of  the  statement  and  its 
desirability  for  the  Federal  Government. 
If  the  recommended  statement,  or  any 
other  statement,  is  agreed  to  by  the 
Director,  the  Secretary  of  the  Treasury, 
and  the  Comptroller  General,  the 
Director  will  issue  a  SFFAS,  signed  by 
the  Director.  Each  SFFAS,  or  a  notice  of 
its  availability,  will  be  published  in  the 
Federal  Register  and  distributed 
throughout  the  Federal  Government. 


b.  Status  of  the  SFFASs.  SFFASs  shall 
be  considered  generally  accepted 
accounting  principles  (GAAP)  for 
Federal  agencies.  Agencies  shall  apply 
the  SFFASs  in  preparing  financial 
statements  in  accordance  with  the 
requirements  of  the  Chief  Financial 
Officers  Act  of  1990.  Auditors  shall 
consider  SFFASs  as  authoritative 
references  when  auditing  financial 
statements. 

c.  Interpretations  of  the  SFFASs. 
Agencies  and  individuals  desiring 
guidance  relative  to  the  standards  shall 
request  such  guidance  from  QMB,  to  the 
attention  of  the  Office  of  Federal 
Financial  Management.  OMB  will 
respond  to  the  request  by  providing 
technical  assistance,  unless  it  decides 
that  the  response  should  be  an 
Interpretation  of  Federal  Financial 
Accounting  Standards.  In  that  event, 
OMB  will  provide  written  copies  of  the 
request  to  the  Comptroller  General  and 
the  Secretary  of  the  Treasury;  examine, 
as  appropriate,  applicable  literature  and 
consult  with  knowledgeable  persons; 
draft  an  Interpretation  of  Federal 
Financial  Accounting  Standards; 
consistent  with  the  intent  of  the  MOU, 
obtain  the  consensus  of  Treasury  and 
GAO  on  the  interpretation;  and  publish 
the  Interpretation  of  Federal  Financial 
Accounting  Standards. 

Interpretations  of  Federal  Financial 
Accounting  Standards  will  be  signed  by 
the  Director  or  Deputy  Director  for 
Management,  acting  in  the  capacity  of 
chief  official  responsible  for  financial 
management  in  the  United  States 
Government.  Also,  the  Comptroller 
General  and  Secretary  of  the  Treasury 
may  publish  a  response. 

d.  Applicability  to  Budget  Execution. 
The  S^ASs  shall  have  no  affect  on  the 
manner  in  which  agencies  budget  for, 
monitor  and  control  the  expenditure  of 
budgetary  resources.  Those 
requirements  are  defined  in  OMB 
Circulars  A-11  and  A-34  and  other 
OMB  documents. 

e.  Other  Directives.  OMB  may,  from 
time  to  time,  issue  other  instructions  to 
the  agencies  regarding  accounting  and/ 
or  financial  reporting. 

6.  Inquiries.  For  information 
concerning  this  Circular,  contact  the 
Financial  Standards  and  Reporting 
Branch,  OFFM,  telephone  202-395- 
3993. 

Richard  Dartnan, 

Director. 

IFR  Doc.  93-1247  Filed  1-19-93;  8:45  am) 
BtLUNG  COOC  311(M)1-f 


THE  PRESIDENTIAL  COMMISSION  ON 
THE  ASSIQRMENT  OF  WOMEN  IN  THE 
ARMED  FORCES 

Notice  of  Meeting 

Summary:  The  Presidential 
Commission  on  the  Assignment  of 
Women  in  the  Armed  Forces  will  hold 
its  final  meeting  on  Wednesday,  January 
27th.  The  Chairman  and  several 
Commissioners  will  be  briefed  by  staff 
on  significant  facts  and  highlights  that 
were  examined  throughout  the  months 
of  testimony. 

Location:  Presidential  Commission  on 
the  Assignment  of  Women  in  the  Armed 
Forces,  1001  Pennsylvania  Avenue  NW., 
suite  275  North,  Washington,  DC,  (202) 
376-6905,  room:  Main  Conference 
Room. 

Dates:  Wednesday,  January  27th,  1 
p.m.-5  p.m..  General  Meeting,  Contact: 
Magee  Whelan  or  Kevin  Kirk,  (202)  376- 
6905. 

Status:  Open  to  public. 

The  Presidential  Commission  on  the 
Assignment  of  Women  in  the  Armed 
Forces  was  established  by  Congress  in 
the  National  Defense  Authorization  Act 
of  1992  (Pub.  L.  102-190).  The  15- 
member  Commission  assessed  the  laws 
and  policies  governing  the  assignment 
of  women  in  the  military  and  made 
recommendations  on  such  matters  to  the 
President  November  15, 1992.  Copies  of 
the  final  report  are  now  available  by 
writing  to  the  Commission  at  the  above 
address. 

W.S.  Orr, 

Staff  Director. 

[FR  Doc.  93-1325  Filed  1-19-93;  8:45  am] 
BILUNQ  CODE  6S20-C0-M 


RAILROAD  RETIREMENT  BOARD 

1993  Railroad  Experience  Rating 
Proclamation 

AGENCY:  Railroad  Retirement  Board. 
ACTION:  Notice. 

SUMMARY:  The  Railroad  Retirement 
Board  is  required  by  paragraph  (1)  of 
section  8(c)  of  the  Railroad 
Unemployment  Insurance  Act  (ACT)  (45 
U.S.C.  358(c)(1)),  as  amended  by  Public 
Law  100-647,  to  proclaim  by  O^ober  15 
of  each  year  certain  system-wide  factors 
used  in  calculating  experience-hased 
employer  contribution  rates  for  the 
following  year.  The  Board  is  further 
required  by  section  8(c)  of  the  Act  to 
publish  the  amounts  so  determined  and 
proclaimed.  Pursuant  to  section  8(c),  the 
Board  gives  notice  of  the  following 
system-wide  factors  used  in  the 
computation  of  individual  employer 
contribution  rates  for  1993: 
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(1)  The  balance  to  the  credit  of  the 
Railroad  Unemployment  Insiirance  Act 
(RUI)  Accoimt,  as  of  Jime  30. 1992,  is 
$395,527,634.73; 

(2)  The  balance  of  any  new  loans  to 
the  account,  including  accrued  interest, 
is  zero; 

(3)  Ihe  system  compensation  base  is 
$2,742,248,385.35: 

(4)  The  system  unallocated  charge 
balance  is  -$102,831,381.08 

(5)  The  pooled  credit  ratio  is  0.0531; 

(6)  The  pooled  charge  ratio  is  zero; 

(7)  The  surcharge  rate  is  zero. 

OATES:  The  balance  in  notice  (1)  and  the 
determinations  made  in  notices  (3) 
through  (7)  are  based  on  data  as  of  June 
30, 1992.  The  balance  in*  notice  (2)  is 
based  on  data  as  of  September  30, 1992. 
The  determinations  made  in  notices  (5) 
through  (7)  apply  to  the  calculation, 
under  section  8(aKl)(C)  of  the  Act,  of 
employer  contribution  rates  for  1993. 
ADDRESSES:  Secretary  to  the  Board, 
Railroad  Retirement  Board,  844  Rush 
Street,  Chicago,  Illinois  60611. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  E.  Helmllng,  Chief  of  Experience 
Rating,  Bureau  of  Unemployment  and 
Sickness  Insurance,  Railroad  Retirement 
Board.  844  Rush  Street,  Chicago.  Illinois 
60611,  telephone  (312)  751-4567,  (FTS) 
386-4567. 

Dated:  January  12, 1993. 

By  Authority  of  the  Board. 

Beatrice  Ezerski, 

Secretary  to  the  Board. 

IFR  Doc.  93-1278  Filed  1-19-93;  8:45  am] 
BILUNG  COOe  7906-41-M 


SMALL  BUSINESS  ADMINISTRATION 

[Ucense  No.  05/05-0157] 

Shared  Ventures,  Inc.;  Notice  of 
Surrender  of  License 

Notice  is  hereby  given  that  Shared 
Ventures,  Inc.,  6550  York  Avenue 
South,  Edina,  Minnesota  55435  has 
surrendered  its  license  to  operate  as  a 
small  business  investment  company 
under  the  Small  Business  Investment 
Act  of  1958,  as  amended  (the  Act). 
Shared  Ventures,  Inc.  was  licensed  by 
the  Small  Business  Administration  on 
September  18, 1981. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereimder,  the  surrender 
was  accepted  on  this  date,  and 
accordingly,  all  rights,  privileges,  and 
franchise  derived  therefrom  have  been 
terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 


Dated;  December  29, 1992. 

Wayne  S.  Foren, 

Associate  Administrator  for  Investment. 
IFR  Doc  93-1252  Filed  1-19-93;  8:45  am] 
BIUJNQ  CODE  Bias-Ol-M 


Los  Angsiss  District  Advisory  Council; 
Public  Mssting 

The  U.S.  Small  Business 
Administration  Los  Angeles  District 
Advisory  Council  will  hold  a  public 
meeting  at  11  a.m.  on  Thursday.  January 
28, 1993,  at  the  Small  Business 
Development  Center,  363  South  Park 
Avenue,  suite  100,  Pomona,  CaUfomia. 
to  discuss  such  matters  as  may  be 
presented  by  members,  stafr  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Mr.  Michael  A.  Lee,  District  Director, 
U.S.  Small  Business  Administration, 

330  N.  Brand  Blvd.,  suite  1200, 
Glendale,  California  91203,  (213)  894- 
2977. 

Dated:  January  12, 1993. 

Caroline  J.  Beeson, 

Assistant  Administrator.  Office  of  Advisory 
Councils 

IFR  Doc.  93-1253  Filed  1-19-93;  8:45  am) 
BHXINQ  CODE  S02$-01-M 


Newark  District  Advisory  Council; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Newark  District 
Advisory  Council  will  hold  a  public 
meeting  at  9  a.m.  on  Tuesday,  January 
19. 1993  at  the  New  Jersey  Business  & 
Industry  Association,  102  West  State 
Street,  Trenton,  New  Jersey,  to  discuss 
such  matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Mr.  Stanley  H.  Salt,  District  Director, 
U.S.  Small  Business  Administration,  60 
Park  Place,  Newark,  New  Jersey  07102, 
(201)  645-3580. 

Dated:  January  6, 1993. 

Caroline  J.  Beeson, 

Assistant  Administrator,  Office  of  Advisory 
Councils. 

IFR  Doc.  93-1255  Filed  1-19-93;  8:45  am) 

BILLING  COOE  802S-01-M 


San  Antonio  District  Advisory  Council; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  San  Antonio  District 
Advisory  Council  will  hold  a  public 
meeting  at  10  a.m.  on  Thursday, 


February  18, 1993  at  the  Sheraton  Fiesta 
Hotel,  37  NE.  Loop  410,  San  Antonio, 
Texas,  to  discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Mr.  Rodney  W.  Martin,  District  Director, 
U.S.  Small  Business  Administration, 
7400  Blanco  Road,  suite  200,  San 
Antonio.  Texas  78216-4300,  (210)  229- 
4530. 

Dated;  January  12, 1993. 

Caroline  J.  Beeson, 

Assistant  Administrator,  Office  of  Advisory 
Councils. 

IFR  Doc  93-1256  Filed  1-19-93;  8:45  am) 
BILLING  CODE  a02S-01-M 


Montpelier  District  Advisory  Council; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Montpelier  Advisory 
Council  will  hold  a  public  meeting  at  10 
a.m.  on  Wednesday,  February  3, 1993,  at 
the  Vermont  Chamber  of  Commerce, 
Granger  Road,  Berlin,  Vermont,  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  frirther  information,  write  or  call 
Mr.  Kenneth  A.  Silvia,  District  Director, 
U.S.  Small  Business  Administration, 
Federal  Building,  87  State  Street,  P.O. 
Box  605,  Montpelier,  Vermont  05601, 
(802)  828-4422. 

Dated;  January  12, 1993. 

Caroline  J.  Beeson, 

Assistant  Administrator,  Office  of  Advisory 
Councils 

IFR  Doc.  93-1254  Filed  1-19-93;  8:45  am) 
BILUNG  COOE  M»S-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended  January 
8,1993 

The  following  Agreements  were  hied 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  the  date  of  hling. 

Docket  Number:  48590. 

Date  filed:  January  5, 1993. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC23  MV/P  0193  dated 
December  9, 1992.  Mail  Vote  607 — 
Central  Africa  to  TC3. 

Proposed  Effective  Date:  January  15, 
1993. 

Docket  Number:  48594. 
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Date /j/ecf;  January  8, 1993. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC123  Reso/P  0105  dated 
November  13, 1992.  North/Mid/South 
Atlanta  Resos  r-1  to  r-26. 

Proposed  Effective  Date:  March  1, 
1993. 

Docket  Number:  48595. 

Date  filed:  January  8, 1993. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  CAC/Reso/174  dated 
December  18, 1992.  Finally  Adopted 
Resolutions  R-1  To  R-5. 

Proposed  Effective  Date:  April  1, 
1993. 

Docket  Number:  48596. 

Date  filed:  January  8, 1993. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC2  Reso/P  1334  dated 
November  17, 1992.  Within  Africa 
passenger  resos  r-1  to  r-23. 

Proposed  Effective  Date:  April  1, 
1993. 

Docket  Number:  48597. 

Date  filed:  January  8, 1993. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC2  Reso/P  1332  dated 
November  17, 1992.  Middle  East-Africa 
passenger  resos  r-1  to  r-1 7. 

Proposed  Effective  Date:  April  1, 
1993. 

Phyllis  T.  Kaylor, 

Chief,  Documentary  Services  Division. 

IFR  Doc.  93-1244  Filed  1-19-93;  8:45  am] 
BtLUNO  CODE  4910-a2-M 


Federal  Aviation  Administration 

Flight  Service  Station  at  Livingston, 
MT;  Closing 

Notice  is  hereby  given  that  on  or 
about  February  17, 1993,  the  flight 
service  station  at  Livingston,  Montana, 
will  be  closed.  Services  to  the  aviation 
public  formerly  provided  by  this  facility 
will  be  provided  by  the  automated  flight 
service  station  in  Great  Falls,  Montana. 
This  information  will  be  reflected  in  the 
FAA  Organization  Statement  the  next 
time  it  is  issued.  Section  313(a)  of 
Federal  Aviation  Act  of  1958,  as 
amended,  72  Stat.  752;  49  U.S.C.  App. 
1354(a). 

Issued  in  Seattle,  Washington,  on  January 
15, 1993. 

Frederick  M.  Isaac, 

Regional  Administrator,  Northwest  Mountain 
Region. 

[FR  Doc.  93-1317  Filed  1-19-93;  8:45  am) 
BILUNG  CODE  4910-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Environmental  Impact  Statement; 
Allegany  County,  MD 

AGENCIES:  Federal  Highway 
Administration  (FHWA),  DOT.  National 
Park  Service  (NPS),  DOI. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  and  NPS  are 
issuing  this  notice  to  advise  the  pubhc 
that  an  Environmental  Impact  Statement 
and  section  4(f)  Evaluation  will  be 
prepared  for  a  proposed  roadway  and 
park  improvement  project  in  Allegany 
County,  MD. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  David  Lawton,  Planning,  Research, 
Environment  and  Safety  Engineer, 
Federal  Highway  Administration,  The 
Rotunda — suite  220,  711  West  40th 
Street,  Baltimore,  Maryland  21211  or 
Mr.  Jefr  Knoedler,  Regional  Liaison — 
Transportation  Planning,  National  Park 
Service-i-National  Capital  Region,  1100 
Ohio  Avenue,  SW.,  Washington,  DC 
20242. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA  and  NPS,  in  cooperation  with 
the  U.S.  Army  Corps  of  Engineers  (COE) 
and  the  Maryland  State  Hi^way 
Administration,  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
and  section  4(f)  Evaluation  on  a 
proposal  to  construct  the  Canal  Parkway 
and  redevelop  the  C&O  Canal  National 
Historical  Park  in  Allegany  County, 
Mainland. 

The  proposed  improvements  would 
involve  the  construction  of  a  new 
roadway  between  MD  51  and  the  Wiley 
Ford  Bridge  for  a  distance  of  about  two 
miles.  Improvements  to  the  existing 
Virginia  Avenue  railroad  underpass  and 
the  redevelopment  of  the  C&O  Canal 
National  Historical  Park,  from  Baltimore 
Street  to  Ford  Avenue,  are  also  being 
considered  as  alternatives. 

The  purpose  of  the  transportation 
improvements  are  to  provide  improved 
access  into  the  South  Cumberland  area. 
Currently  this  area  is  served  by  a  two- 
lane  underpass  of  the  CSX  Railroad 
(Virginia  Avenue  “Subway”).  Due  to  the 
physical  constraints  of  the  existing 
intersection,  turning  movements  are 
difficult  for  trucks  traveling  into  South 
Cumberland. 

Further,  these  improvements  are 
considered  necessary  because  this  is  the 
only  access  &x)m  1-68  and  Downtown 
Cumberland  to  South  Cumberland  and 
the  Cumberland  Regional  Airport.  Since 
it  is  a  restricted  width  access  point. 


emergency  services  could  be  interrupted 
due  to  traffic  congestion,  accidents, 
flooding  and  other  events  that  could 
cause  the  underpass  to  be  closed. 

The  C&O  Canal  National  Historical 
Park  offers  visitors  the  opportunity  to 
appreciate  the  setting  in  which  it  Ues 
and  the  natural  and  human  history  that 
can  be  studied  along  its  way.  Visitors 
are  also  able  to  enjoy  the  recreational 
use  of  the  canal,  the  parklands  and  the 
adjacent  Potomac  River.  Improvements 
to  this  park  are  considered  necessary  to 
enhance  the  opportimities  for  visitors  to 
experience  these  resources. 

The  alternatives  imder  consideration 
include  (1)  taking  no  action,  (2) 
constructing  an  additional  two-lane 
underpass  along  Virginia  Avenue,  (3) 
constructing  an  interchange  with  MD  51 
and  building  a  two-lane  roadway  on 
new  location  located  west  of  Lexington 
Avenue  that  would  connect  into  Ford 
Avenue  near  its  intersection  with  River 
Avenue,  (4)  constructing  a  two-lane 
parkway  which  would  connect  to  KGD 
51  near  Wineow  Street  and  extend  south 
along  the  abandoned  westernmost  CSX 
railroad  tracks  parallel  to  the  C&O  Canal 
(this  alignment  would  pass  west  of 
Queen  Street  and  connect  into  Ford 
Avenue  near  the  River  Avenue 
intersection),  (5)  redeveloping  the  C&O 
Canal  National  Historical  Park  from 
Baltimore  Street  to  the  Wiley  Ford 
Bridge. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  an 
interest  in  this  proposal.  A  public 
hearing  will  be  held  in  the  fall  of  1993. 
Public  notice  will  be  given  of  the  time 
and  place  of  this  hearing. 

The  Draft  EIS  and  section  4(f) 
Evaluation  will  be  available  for  public 
and  agency  review  and  comment  prior 
to  the  public  hearing.  A  scoping  meeting 
for  this  project  was  held  in  February  of 
1988. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  firom  all  interested  parties. 

Comments  or  questions  concerning 
this  proposed  action  and  EIS  should  be 
directed  to  the  FHWA  or  NPS  at  the 
addresses  provided  above. 

(Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Reseandi,  Planning  and 
Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  of  Federal  Programs  and 
activities  apply  to  this  program). 
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Issued  on  January  13, 1993. 

A.P.  BuTowa, 

Division  Administrator,  Maryland  Division, 
Federal  Midway  Administration. 

Robert  StaidiMi, 

Regional  Dinctor,  National  Capital  Region. 
National  Park  Service. 

(FR  Doc  93-1230  FUed  1-19-93:  8:45  am] 

BHJJNG  CODE  4ai0^22-M 


National  Highway  Traffic  Safety 
Adminiatration 

Announcing  the  Second  Meeting  of  the 
Craahwofthinesa  Subcommittee  of  the 
Motor  Vehicle  Safety  Research 
Advisory  Committee 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Meeting  announcement 

SUMMARY;  This  notice  annoimces  the 
second  meeting  of  the  Crashworthiness 
Subcommittee  to  the  Motor  Vehicle 
Safety  Research  Advisory  Committee 
(MVSRAC).  The  MVSRAC  established 
this  subcommittee  at  the  April  1992 
meeting  to  examine  research  questions 
regard!]^  crashworthiness  of  vehicles 
under  10,000  pounds  GVW. 

DATES  AND  TWES:  The  meeting  is 
scheduled  for  February  8. 1993,  from 
10:30  a.in.  to  4  p.m. 

ADDRESSES:  The  meeting  will  be  held  in 
room  8236  of  the  U.S.  C^artment  of 
Transportation  Building,  which  is 
located  at  400  Seventh  Street  SW., 
Washington.  DC 

SUPPLEMENTARY  INFORMATION:  In  May 
1987,  the  Motor  Vehicle  Safety  Resemch 
Advisory  Committee  was  established. 
The  purpose  of  the  Committee  is  to 
provide  an  independent  source  of  ideas 
for  safety  resear^.  Tlie  MVSRAC  will 
provide  information,  advice,  and 
recommendations  to  NHTSA  on  matters 
relating  to  motor  vehicle  safety  research, 
and  provide  a  forum  for  the 
development,  consideration,  and 
communication  of  motor  vehicle  safety 
research,  as  set  forth  in  the  MVSRAC 
Charter. 

This  meeting  of  the  Crashworthiness 
Subcommittee  vrill  include 
presentations  on  NHTSA 's  ongoing 
frontal  crash  testing  and  computer 
modeling  and  biomedianics  research 
using  finite  element  models. 

The  meeting  is  open  to  the  public, 
and  participation  by  the  public  will  be 
determined  by  the  Subcommittee 
Chairman. 

A  public  reference  file  (Number  88- 
01 — Crashworthiness  Suteommittee) 
has  been  established  to  contain  the 
products  of  the  Subcommittee  and  will 
be  open  to  the  pubhc  during  the  hours 


of  9:30  a.m.  to  4  p.m.  at  the  National 
Highway  Traffic  Safety  Administration’s 
Technical  Reference  Division  in  room 
5108  at  400  Seventh  Street  SW.. 
Washington,  DC  20590,  telephone:  (202) 
366-2768. 

FOR  FURTHER  MFORMATION  CONTACT: 

Rita  Gibbons,  Office  of  Research  and 
Development.  400  Seventh  Street  SW.. 
Room  6206.  Washington.  DC  20590, 
telephone:  (202)  366-4862. 

Issued  on  January  14. 1993. 

Ralph  J.  Hitchcock, 

Chainnan,  Crashworthiness  Subcommittee, 
Motor  Vehicle  Safety  Research  Advisory 
Committee. 

[FR  Doc.  93-1338  Filed  1-19-93;  6:45  am] 
BiuMO  CODE  4eie-aa4i 


DEPARTMENT  OF  THE  TREASURY 

Public  biformation  CoHection 
Requirwnanto  Submittad  to  0MB  for 
Review 

Dated:  January  13, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public' 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 

Public  law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171  Treasury  Annex, 
1500  Peimsylvania  Avenue,  NW., 
Washington,  DC  20220. 

U.S.  Customs  Service 

OMB  Number:  1515-0127. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Application  for  Bonding  of 
Smelting  and  Refining  Warehouses. 

Description:  A  manufacturer  engaged 
in  smelting  or  refining  of  metalbeait^ 
materials  ^all  submit  an  application  for 
the  bonding  of  the  plant  to  the  district 
director,  giving  the  location  of  the  plant 
and  the  nature  of  the  work  to  be 
perfonned. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents:  6. 

Estimated  Burden  Hours  Per 
Respondent:  18  hours. 

Frequency  of  Responses:  Other  (One¬ 
time  application). 

Estimated  Total  Reporting  Burden: 
576  hours. 

Clearance  O^cer:  Ralph  Meyer,  (202) 
927-1552,  U.S.  Customs  Service, 


PaperwoH:  Management  Branch,  Room 
6316, 1301  Constitution  Avenue,  NW., 
Washington,  DC  20229. 

OMB  Reviewan  Milo  Sunderhauf, 
(202)  395-6880,  Office  of  Management 
and  Budget,  Room  3001,  New  ^ecutive 
Office  Biding,  Washington,  DC  20503. 
Lois  K.  Holland. 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  93-1316  Filed  1-19-93;  6:45  am] 

eauna  CODE  4SSO-CMI 


Public  Information  Coiiaction 
Requirements  Submitted  to  OMB  for 
Review 

Dated:  January  13, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  cleaiimce  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regeu'ding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  3171  Treasury  Aimex, 
1500  Peimsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0845. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Regulations  Under  Tax 
Conventions — ^France  (part  514). 

Description:  This  information  is 
needed  to  secure  for  individuals  and 
businesses  the  benefits  to  whidi  they 
are  entitled  under  the  tax  convention 
and  to  fecilitate  the  administration  and 
enforcement  of  the  tax  laws  of  the 
United  States. 

Respondents:  Individuals  or 
households.  Businesses  or  other-profit. 

Estimated  Number  of  Respondents: 

200. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  50 
hours. 

OMB  Number:  1545-1138. 

Regulation  ID  Number:  INTL-955-86 
Final  (T.D.  8350). 

Type  of  Review:  Extension. 

Title:  Requirements  For  Investments 
to  Qualify  Under  section  936(d)(4)  as 
Investments  in  Qualified  Caribbean 
Basis  Countries. 

Description:  The  collection  of 
information  is  required  by  the  Internal 
Revenue  Service  to  verify  that  an 
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investment  qualifies  under  Internal 
Revenue  Code  (IRC)  section  936td)(4). 
The  recordkeepers  will  be  possession 
corpMaticms,  oertaiB  financial 
institutions  located  in  Puerto  Rico,  and 
bonowers  of  fimds  covered  by  this 
regulation. 

Respondents:  Businesses  or  other- 
profit. 

Estimated  Number  of  Respondents: 

50. 

Estimated  Burden  Hours  Per 
Respondent:  30  hours. 

Frequency  of  Response:  Other. 
Estimated  Total  Reporting  Burden: 
1,500  hours. 

Clearance  Office':  Garrick  ^eer, 

(202)  622-3860,  Intmtal  Revenue 
Service,  Room  5571, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Underhauf,  (202) 
395-6880,  Office  of  Managranent  and 
Budget,  Room  3001.  New  ExKnitive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports,  Management  (^ficer 
[FR  Doc.  93-1318  Filed  1-19-93:  8;4S  am] 
BILLING  COOC  rS30-«1-«l 


Public  tnformation  CoNectlon 
RequiFements  SubmRted  to  OMB  for 
ReUew 

Dated;  January  13, 1993. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collectitHi  requirementfs)  to 
OMB  for  review  and  xdearance  under  tlie 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clemance 
Officer  listed.  .Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Departmmit 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenut,  }^., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0833 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Regulations  Under  Tax 
Conventions — Sweden  (Part  520). 

Description:  This  information  is 
needed  to  secure  for  individuals  and' 
busmesses  the  benefits  to  which  they 
are  entitled  under  the  tax  convention 
and  to  facilitate  the  administration  and 
enforcement  of  the  tax  laws  of  the 
United  States. 

Respondents:  Individuals  or 
households.  Businesses  at  other  jprofit. 

Estimated  Number  cf  Responiumts: 

100. 


Estimated  Bwden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  oocasion. 

Estimated  Total  Spotting  Burden:  25 
horirs. 

OMB  Number:  1545-0841. 

Form  Number:  None. 

Type  of  Review:  Extenmon. 

Title:  Regulations  Und«'  Tax 
Cooventioos — Austria  (Part  516). 

Descriptian:  This  information  is 
needed  to  secure  for  individuals  and 
businesses  the  benefits  to  which  they 
are  entitled  under  the  tax  convention 
and  to  focilitata  the  administratimi  and 
enforcement  of  the  tax  laws  of  the 
United  States. 

Respondent:  Individuals  or 
households.  Businesses  cv  other  pr(^t. 

Estimated  Number  of  Respondents: 
50. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  cf  Response:  Chi  occasion. 

Estimated  Total  Reporting  Burden:  13 
hom-s. 

Charaace  Officer:  Garrick  Shear, 

(202)  622-3869,  Internal  Revenue 
Service,  Room  5571, 1111  Ccmstitution 
Avenue,  NW^  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sundeihauf, 
(202)  395-6880,  Office  of  Management 
and  Budget,  Room  3001,  New  Executive 
Office  Building,  Washingtmi,  DC  20503. 
Lois  K.  HoOaiid, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  93-1319  Filed  1-19-93;  8:45  am) 
BILLING  COOE4S3IMU-M 


Customs  Service 

Transfer  Pricing;  Related  Party 
Transacdtms 

AGENCY:  U.S.  Customs  Service, 

Treasury. 

ACTION:  The  United  States  Customs 
Service  is  pxfolishing  this  Notice  in  an 
effiiit  to  inform  the  public  of  the 
Customs  valuation  laws  coaceining  the 
appraisement  of  transactions  between 
related  parties.  In  the  Notice  Customs 
will  explain:  (1)  The  definition  of 
related  parties;  (2)  the  tests  for 
determining  whether  transactioa  value 
is  the  proper  basis  of  appraiseoeent;  and 
(3)  Customs  ri^  to  question  the 
acceptability  ^  transfer  prices  declared 
to  Customs  as  the  entered  value  as  wall 
as  importers*  rights  and  c^ligations. 

Definition  of  Related  Parties 

The  U.S.  valuati(ua  system  is  based  on 
the  Agreement  to  Implmnent  Article  VH 
of  the  General  Agreement  on  Tariffs  and 
Trade  {“the  GATT  Valuation 
Agreement’*).  Ihe  provisions  of  the 
GATT  Valuation  Agreeraoit  w«re 


incorporated  into  U.S.  law  through  the 
Trade  Agreements  Act  of  1979  {19 
U.S.C.  1401a:  TAA). 

Transaction  value  is  the  pruaoaay  basis 
of  appraisement  under  Aitkde  1  ol  the 
GATT  Valuation  Agreement  and  under 
the  TAA.  Transaction  value  is  defined 
in  section  402(b)(1)  of  the  TAA  as  ffio 
“price  actually  paid  or  payriile  for  tha 
merchandise  when  sold  for  axportatian 
to  the  United  States**  plus  specified 
statutory  additions.  As  will  be  discussed 
in  the  next  section,  the  GATT  Valuation 
Agreement  and  the  TAA  contain  special 
provisions  imder  transaction  value  for 
airangameats  involving  rested  paitias. 

Under  section  402(g)  of  the  TAA  the 
following  persons  are  treated  as  related: 

(A)  Members  of  the  sanm  family, 
including  brothers  and  sisters  (vdtether 
by  whole  or  half  blood),  spouse, 
ancestors,  and  lineal  descendants. 

(B)  Any  officer  or  director  of  an 
organization  and  such  o^anization. 

(C)  An  officer  or  director  dl  an 

organization  and  an  or  director  of 

anotheor  organization,  if  eadi  such 
individual  is  also  an  offix»r  or  director 
in  the  other  organization. 

(D)  Partners. 

(E)  Employer  and  onoloyee. 

(F)  Any  person  directly  or  indirectly 
owning,  controlling,  or  holding  with 
power  to  vote,  5  percmit  or  more  of  the 
outstanding  voting  stock  or  shares  of 
any  organization  and  »ida  organization. 

(G)  Two  or  more  perscms  directly  or 
indirectly  controlliiig,  controlled  by,  or 
under  common  ccmtrol  with,  any 
perscMi. 

In  the  Statement  of  Administrative 
Action  ("the  SAA**),  adopted  tqr 
Congress,  the  phase  “two  or  more 
persons  directly  or  indirectly 
controlling,  controlled  by.  or  under 
common  control  vrith,  any  pmaon**  is 
understood  to  oiver  the  following 
situaticms: 

(1)  Where  one  of  them  directly  or 
indirectly  controls  the  other; 

(2)  Wbi^  both  of  them  are  directly  or 
indirectly  controlled  by  a  third  person; 
or 

(3)  Where  together  they  directly  or 
indirectly  contr^  a  third  person. 

Customs  has  not  had  occasion  to  issue 
any  decisions  pertaining  to  the  meaning 
of  the  term  “control**  as  set  forth  in 
sectimi  402(g)(1)(G)  and  the  SAA  above. 

At  the  intematicmal  level,  tha  Note  to 
Article  15  of  the  GATT  Valuation 
Agreement,  Paragraph  4(e)  states:  For 
the  purposes  of  mis  Agreement,  one 
person  shall  be  deemed  to  control 
another  when  the  former  is  legally  or 
opierationally  in  a  position  to  exercise 
restraint  or  direction  over  the  latter. 

Determinations  of  “oontroi**  will  be 
made  on  a  case  by  case  basis  within  tiie 
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context  of  the  administrative  review 
procedures  available  to  the  importing 
public  under  sections  174  and  177  of 
the  Customs  Regulations  (19  CFR  part 
176  and  19  CFR  part  177). 

Tests  for  Determining  the  Acceptability 
of  Transaction  Value  for  Relat^  Party 
Transactions 

Under  402(b)(2)(B)  of  the  TAA 
transaction  value  between  a  related 
buyer  and  seller  is  acceptable  if  the 
buyer  meets  one  of  the  following  two 
tests:  (1)  Circumstances  of  the  Sale  or  (2) 
Test  Values. 

Under  the  “Circumstances  of  the  sale” 
test.  Customs  examines  the  relevant 
aspects  of  the  transaction,  including:  (1) 
The  way  in  which  the  buyer  and  the 
seller  organize  their  commercial 
relations,  and  (2)  the  way  in  which  the 
price  in  question  was  arrived  at.  in 
order  to  determine  whether  the 
relationship  influenced  the  price. 

The  Statement  of  Administrative 
Action  contains  examples  that 
demonstrate  that  the  price  has  not  been 
influenced  by  the  relationship.  These 
examples  include  a  showing  that  the 
price  was  settled  in  a  manner  consistent 
with  the  normal  pricing  practices  of  the 
industry  in  question,  or  with  the  way 
the  seller  settles  prices  for  sales  to 
buyers  who  are  not  related  to  it.  A 
further  example  is  a  showing  that  the 
price  is  adequate  to  ensure  recovery  of 
all  costs  plus  a  profit  that  is  equivalent 
to  the  firm’s  overall  profit  realized  over 
a  representative  period  of  time  in  sales 
of  merchandise  of  the  same  class  or 
kind. 

The  test  value  method  allows  the 
importer  to  demonstrate  the 
acceptability  of  transaction  value  if  the 
transaction  value  of  the  imported 
merchandise  closely  approximates: 

(i)  The  transaction  value  of  identical 
merchandise,  or  of  similar  merchandise, 
in  sales  to  unrelated  buyers  in  the 
United  States; 

(ii)  The  deductive  value  or  computed 
value  for  identical  merchandise  or 
similar  merchandise. 

See,  section  402(b)(2)(B)  of  the  TAA. 

Under  the  GATT  Valuation 
Agreement,  the  “test”  values  must  be 
values  that  have  been  previously 
accepted  by  the  customs  administration. 
See  Note  to  Article  1,  Paragraph  2,  note 
4.  Thus,  the  “test”  values  must  be 
previously  accepted  appraised  values 
for  identical  or  similar  merchandise. 

Customs  Right  to  Question  Transfer 
Prices  and  Importers’  Obligations  to 
Provide  Information 

Article  17  of  the  GATT  Valuation 
Agreement  contains  the  following 
language. 


Nothing  in  this  Agreement  shall  be 
construed  as  restricting  or  calling  into 
question  the  rights  of  customs 
administrations  to  satisfy  themselves  as  to 
the  truth  or  accuracy  of  any  statement, 
dociunent  or  declaration  presented  for 
customs  valuation  purposes. 

Further,  in  paragraph  7  of  the  Protocol 
to  the  Agreement,  which  is  part  of  the 
GATT  Valuation  Agreement,  the  parties 
agreed  that  Article  17  recognized  that 
customs  administrations  may  need  to 
make  enquiries  concerning  the 
statements,  documents  and  declarations 
presented  to  customs.  In  addition,  the 
parties  recognized  that  customs 
administrations  have  the  right  to  expect 
the  full  cooperation  of  importers  in 
these  enquiries. 

The  Technical  Committee  on  Customs 
Valuation  (“the  Technical  Committee”), 
established  under  the  GATT  Valuation 
Agreement  to  operate  under  the 
auspices  of  the  Customs  Cooperation 
Council  (“the  CCC”)  addressed  the 
rights  and  obligations  of  customs 
administrations  and  importers  under  the 
Agreement  when  related  party 
transactions  are  involved.  The 
Technical  Committee  document  is 
Commentary  14.1  entitled  “Application 
of  Article  1,  Paragraph  2”. 

The  Technical  Committee  recognized 
at  the  beginning  of  the  Commentary  that 
transaction  value  is  the  primary  basis  of 
appraisement  for  imported  goods  and 
should  be  used  to  the  greatest  extent 
possible.  This  concept  is  contained  in 
the  Preamble  to  the  GATT  Valuation 
Agreement.  Further,  the  Technical 
Committee  reiterated  the  provisions  that 
the  parties  to  a  transaction  must  be 
unrelated  under  the  conditions  set  forth 
for  transaction  value,  but  if  the  parties 
are  related,  then  transaction  value  is 
acceptable  if  one  of  the  two  test 
previously  discussed  is  met.  The 
Technical  Committee  summed  up  this 
idea  as  follows:  “This  textual 
construction  means  that  the  existence  of 
a  relationship  between  buyer  and  seller 
raises  a  question  which  serves  to  alert 
the  importer  and  Customs  as  to  the 
acceptability  of  the  price  as  the  basis  of 
the  transaction  value.”  Commentary 
14.1,  paraeraph  2. 

The  Termnical  Committee  then  stated 
that  in  cases  where  it  can  be  shown  that 
the  test  value  method  can  be  met  then 
transaction  value  could  be  accepted  and 
there  would  not  be  a  need  to  enquire 
into  the  circumstances  surrounding  the 
sale.  Commentary  14.1,  paragraph  3.  In 
the  absence  of  a  test  value,  the 
Technical  Committee  provided,  in 
paragraphs  5  through  18  of  the 
Commentary,  the  following  questions 
and  answers  as  guidance  for  Customs 
administrations  and  importers  in 


applying  the  circumstances  of  the  sale 
test: 

C^estion  1:  Does  the  existence  of  a 
relationship,  as  defined  in  paragraph  4 
of  Article  15,  between  the  buyer  and  the 
seller  give  Customs  the  right  to  reject 
the  transaction  value? 

Answer:  No.  Relationship,  in  itself,  is 
not  groimds  to  reject  transaction  value. 
Subparagraph  2(a)  of  Article  1  is  clear 
on  this  point.  The  existence  of  a 
relationship  does,  though,  serve  to  alert 
Customs  to  the  fact  that  there  may  be  a 
need  to  enquire  as  to  the  circumstances 
surrounding  the  sale. 

Question  No.  2:  Does  Customs  need  to 
have  grounds  to  enquire  into  the 
circumstances  surrounding  the  sale? 

Answer:  No.  Subparagraph  2  (a)  of 
Article  1  directs  that  the  circumstances 
surrounding  a  sale  between  related 
persons  shall  be  examined.  However, 
the  Interpretative  Notes  to  Article  1, 
paragraph  2  provide,  in  paragraph  2 
thereof,  that  an  examination  of  the 
circumst£mces  will  not  be  required  in 
every  case  but  only  in  those  where 
Customs  has  doubts  about  the 
acceptability  of  the  price. 

Question  No.  3:  Dices  the  Agreement 
provide  detailed  guidance  as  to  the 
doubts  about  the  acceptability  of  a  price 
that  would  cause  Customs  to  enquire 
into  the  circumstances  surrounding  the 
sale? 

Answer:  No.  However,  the  very 
structure  of  the  Agreement  is  such  that 
the  existence  of  a  relationship  itself 
gives  cause  to  question  whether  the 
price  between  the  seller  and  the  buyer 
is  or  is  not  influenced  by  the 
relationship  as  the  price  can  only  be 
used  as  the  basis  of  transaction  value  in 
circumstances  where  the  relationship 
has  not  influenced  the  price'. 

In  addition,  Article  17  provides  that 
nothing  in  the  Agreement  shall  prevent 
Customs  fiem  satisfying  itself  as  to  the 
truth  or  accuracy  of  any  statement, 
document  or  declaration.  Such  a 
declaration  would  include  that  made  by 
the  related  buyer,  explicitly  or 
implicitly  depending  upon  the 
documentation  and  declaration 
requirements  of  the  importing  country, 
when  the  transaction  value  method  is 
used,  i.e.,  “the  price  is  not  influenced 
because  of  my  relationship  with  the 
seller.” 

Question  No.  4:  Does  Customs  have  to 
communicate  its  “doubts”  to  the 
importer  when  seeking  information  on 
the  circumstances  surrounding  the  sale 
or  on  whether  the  price  has  been 
influenced  by  the  relationship  between 
the  buyer  and  the  seller? 

Answer:  No.  Nothing  in  the 
Agreement  requires  Customs  to  justify 
the  reasons  for  it  requesting  information 
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from  an  importer  with  regard  to  an 
import  transaction.  Indeed,  paragraph  7 
of  the  Protocol  and  Article  17  recognize 
that  Customs  may  need  to  make 
enquiries  concerning  the  truth  or 
accuracy  of  any  statement,  document  or 
declaration  presented  to  them  for 
Customs  valuation  purposes  and  have 
the  right  to  expect  the  full  cooperation 
of  importers  in  those  enquiries.  There  is 
no  precondKion  placed  upon  Customs 
to  the  effect  that  it  must  |ustify  its 
reasons  for  inquiring  into  a  transaction. 
There  is.  however  nothing  to  prevent 
Customs  from  informing  an  importer  of 
the  reasons  for  its  dotd)ts.  This  would  be 
desirable  if  it  is  able  to  do  so. 

Questioa  No.  5:  If  Customs  has 
grounds  for  believing  that  the  price  of 
goods  in  a  transaction  has  been 
influenced  by  the  relationship  does  it 
have  to  advise  the  importer  of  the 
reason  why  it  so  believes? 

Yes.  Subparagraph  2(a)  of  Article  1 
provides  that,  where  Customs  has 
grounds  for  considering  that  transaction 
value  is  unacceptable  b^use  the 
relationship  has  influenced  the  price 
and  that  Article  1  does  not  therefore 
apply  to  the  transaction.  Customs  shall 
communicate  its  grounds  to  the 
importer.  Moreover,  the  inqrorter  must 
be  given  a  reasonable  opptntunity  to 
respond  and  is  entitled  to  be  advised  in 
writing  of  the  grounds  for  Customs’ 
beliefs. 

Question  No.  6:  Is  the  importer 
responsible  for  ensuring  thk  the  price 
has  not  been  influenced  by  the 
relationship  before  declaring  the  goods 
to  be  valued  under  the  provisions  of 
Article  1? 

Answer:  Yes.  When  declarii^  the 
Customs  value  under  the  transaction 
value  method  the  importer  has  an 
obligation  to  ensure  to  the  greatest 
extent  possible  that  the  price  is  imt 
influenced.  This  is  placed  upmi  the 
importer  by  virtue  of  Article  1  which 
stipulates  that  the  transaction  value 
shall  be  used  provided  that  the  buyer 
and  seller  are  not  related  or,  where  the 
buyer  and  seller  are  related,  it  can  be 
i  shown  that  the  relationship  did  not 
i  influence  the  price. 

I  Question  No.  7:  If  Customs  has 

i  previmisly  examined  the  circumstances 

I  surrounding  a  sale  and  the  relationship 

I  between  the  buyer  and  seller  in  general 

!  and  has  found  that  the  relationsfop  had 

I  not  iuflueiu:ed  the  price,  is  Customs 
^  precluded  from  requesting  the  same  or 
fuither  information  at  a  later  date? 

Answer:  No.  Although  it  is  not 
intended  that  Customs  examine  the 
I  circumstances  surrounding  each  and 

1  every  sale,  whenever  Customs  has  a 
doubt  about  the  «x»ptability  of  a  price 
c 


it  may  direct  a  now  enquiry  to  the 
importer. 

U.S.  Customs  examine  transfer  prices 
by  asking  importms  to  supply 
information  coscemiog  wfo^  test  they 
believe  they  meet  for  the  acceptability  of 
transaction  value.  In  addition.  Customs 
examines  transfer  pricing  in  the  context 
of  many  audits.  Customs  will  continue 
to  focus  on  diis  issue  and  uiges 
importers  to  provide  the  information 
necessary  for  this  analysis. 

In  addition.  Customs  encourages  any 
party  that  may  be  concerned  ab^t 
whether  transaction  value  is  the  proper 
basis  of  appraisement  for  its  impottra 
merchandise  to  discuss  the  transactions 
with  the  appropriate  field  personnel 
and/or  to  submit  a  ruling  request  under 
19  CFR  177.1  et  seq.  to  the 
Commissioner  of  Customs.  Attention 
Office  of  Regulations  and  Rulings, 
Commercial  Rulings  Division.  1301 
Constitution  Avenue,  NW.,  Washington, 
DC  20229. 

Dated:  January  13, 1993. 

Samual  H.  Banks. 

Assistant  Commissioner  Commercial 
Operations. 
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UNITED  STATES  INFORMATION 
AGENCY 

NIS  University  Partnerships  Program 

AGENCY:  United  Sfotes  Information 
Agency. 

ACTION:  Notice,  request  for  proposals. 

SUMMARY:  The  Bureau  of  Educational 
and  Cultural  Affairs  of  the  United  States 
Information  Agency  announces  a 
program  of  support  for  institutional 
partnerships  between  universities  and 
colleges  in  the  United  States  and  the 
Newly  Independent  States  of  the  former 
Soviet  Union.  The  surpose  of  this 
university  partnerOTipis  program  is  to 
foster  curriculum  development  and 
teaching  methodologies,  and  to 
modernize  the  administrative  structure 
at  NIS  institutions  of  higher  education. 
Special  friuding  for  this  program  is 
provided  under  the  Freedom  frir  Russian 
and  Emerging  Eurasian  Democracies 
and  Open  kforkets  Support  Act  of  1992 
(Freedom  Support  Act),  With  this 
funding  USIA  will  support  mstitutional 
relationships  with  the  NIS  through 
grants  for  a  period  of  two  (2)  years 
beginning  with  the  1993->94  academic 
year  (approximately  September  1. 1993). 

The  NIS  University  Partnerships 
Program  is  limited  to  the  following 
specific  academic  disciplines: 


(1)  Law; 

(2)  Business/ecanomics; 

(3)  Education/educational  refcxni;  and 

(4)  Govemment/public  policy/pubiic 
adminisfration.  Proposals  should  focus 
on  reform  in  one  of  these  eligible 
disciplines. 

The  program  invites  proposals  for 
two-way  projects  only  and  is  limited  to 
the  Newly  Independent  States  of  the 
former  Soviet  Union:  Armenia, 
Azerbaijan,  Belarus.  Georgia, 

Kazakhstan,  Kyrgyzstsoi.  Moldova, 
Russia,  Tajikistan,  Turkmenistan, 
IBuaine,  and  Uzbekistan.  USIA  will 
strive  to  achieve  broad  geographic 
diversity  in  awarding  the  giants. 

Proposals  may  involve  the 
developmont  of  new  academic  programs 
or  the  building  and/or  restructuring  of 
an  existing  program.  Participating 
institutions  should  be  prepared  to 
exchange  faculty  and  staff  for  teaching/ 
lecturing  and  consulting  for  a  pmod  not 
less  than  one  month.  Each  year  at  least 
one  U.S.  participant  should  be  in 
residence  at  the  partner  institution  for 
one  semester  to  serve  in  a  coordinating 
role.  OthM-  activities  which  serve  the 
purpose  of  this  program  include: 
Provision  for  team  teaching;  U.S.  visits 
by  foreign  faculty  to  update  their 
academic  and  professional  skills, 
observe  teaching  techniques  and 
strengthen  their  subject  area  expertise; 
expansion  of  library  holdii^  textbook 
development:  development  of  audio¬ 
visual  instructional  materials;  and  the 
translation  or  reprinting  of  U.S.  texts 
and  other  materials. 

Participating  institutions  must 
maintain  their  faculty  and  staff  in 
partial  salary  and  full  benefits.  USIA 
will  provide  up  to  $300,000  for  each 
proposal  selected  far  funding  over  a 
two-year  period.  Subject  to  ^ 
availability  of  funds,  USIA  anticipates 
that  approximately  10-12  grants  will  be 
awarded  in  the  competition. 

Proposals  will  be  accepted  to 
establish  new  institutional  linkages  or  to 
allow  for  innovation  and  strengthening 
of  existing  partnerships.  Feasibility 
studies  to  plan  linkages  will  not  be 
considered. 

U.S.  institutions  are  responsible  for 
the  submission  of  proposals  and  should 
collaborate  with  their  foreign  partners  in 
planning  and  preparing  proposals.  U.S. 
and  foreign  institutions  are  encouraged 
to  consult  about  the  proposed  project 
with  U.S.  Information  S^ica  (USIS) 
office  in  countries  where  they  exist. 
DATES:  Deadline  for  proposals: 

Proposals  must  be  received  at  the  U.S. 
Information  Agency  by  S  pjn. 
Washington,  DC  time  mi  April  5, 1993. 
Proposals  reoeaved  by  the  Agency  after 
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this  deadline  will  not  be  eligible  for 
consideration.  Faxed  documents  will 
not  be  accepted,  nor  will  documents  be 
accepted  which  are  postmarked  on 
April  5, 1993  but  received  at  a  later 
date.  It  is  the  responsibility  of  grant 
applicants  to  ensure  that  their  proposal 
is  received  by  the  above  deadline. 

Grants  should  begin  not  later  than 
September  1, 1993. 

ADDRESSES:  The  original  and  14 
complete  copies  of  Uie  proposal  should 
be  submitted  by  the  deadline  to:  U.S. 
Information  Agency,  Ref.:  NIS 
University  Partnerships  Program,  Office 
of  Grants  Management,  E/XE,  room  357, 
301  4th  St.,  SW.,  Washington,  DC 
20547. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  and  requests  for 
application  packets,  which  include  all 
necessary  forms  and  guidelines  for 
preparing  budgets,  interested 
institutions  should  contact  Ms.  Camille 
Barone  or  Ms.  Deborah  Trent  at  (202) 
619-5289,  or  write  to  the  following 
address:  Specialized  Programs  Unit  (E/ 
ASU),  Office  of  Academic  Programs, 

U.S.  Information  Agency,  301  4th  Street, 
SW.,  room  349,  Washington,  DC  20547. 

SUPPLEMENTARY  INFORMATION 
Overview 

The  NIS  University  Partnerships 
Program  is  authorized  and  funded  imder 
the  Freedom  for  Russia  and  Emerging 
Eurasian  Democracies  and  Open 
Markets  Support  Act  of  1992  (Freedom 
Support  Act).  USIA  administers  annual 
university  affiliations  programs  under 
the  authority  of  the  Mutual  Educational 
and  Cultural  Exchange  Act  of  1961, 
Public  Law  87-256  (Fulbright-Hays 
Act). 

The  NIS  University  Partnerships 
Program  is  separate  from  the  USIA 
University  Affiliations  Program 
competition  announced  annually  in  this 
publication.  Institutions  planning  to 
submit  proposals  for  both  competitions 
should  note  that  USIA  will  not  fund  the 
same  project  activities  under  two 
different  grants. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  30  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  aspect  of  this  collection 
of  information,  including  suggestions 
for  reducing  this  burden  estimate,  to 
USIA  Clearance  Office,  M/ADD,  room 
624,  U.S.  Information  Agency,  301  4th 
Street,  SW.,  Washington,  DC  20547;  and 
to  the  Office  of  Information  and 


Regulatory  Affairs,  Office  of 
Management  and  Budget  (0MB), 
Washington,  DC  20503.  (Information 
collection  involved  in  this  program  has 
been  cleared  by  0MB  Approval  Number 
3116-0179,  expiration  date  12/31/95.) 

Pursuant  to  the  Bureau’s  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social 
and  cultural  life. 

Guidelines 

Eligibility 

In  the  U.S.,  participation  in  the 
program  is  open  to  accredited  two-year 
and  four-year  colleges  and  universities, 
including  graduate  schools.  Consortia  of 
universities  and/or  community  colleges, 
individually  or  as  systems,  are  also 
eligible.  U.S.  universities  and 
community  colleges  applying  under  this 
program  may  collaborate  with  U.S. 
scholarly,  professional,  or  international 
educational  associations  and 
organizations.  Overseas,  participation  is 
limited  to  recognized  degree-granting 
institutions  of  higher  education  and 
internationally  recognized  and  highly 
regarded  independent  research 
institutes.  Proposals  from  a  consortium 
may  be  submitted  by  a  member 
institution  with  authority  to  represent 
the  consortium.  Participants 
representing  the  U.S.  institution, 
traveling  under  USIA  grant  support, 
must  be  U.S.  citizens.  Participants 
representing  the  foreign  institution  must 
be  citizens,  nationals,  or  permanent 
residents  of  one  of  the  Newly 
Independent  States. 

The  Agency  encourages  proposals 
frum  eligible  Historically  Black  Colleges 
and  Universities  (HBCUs)  and  other 
institutions  in  the  U.S.  with  significant 
minority  student  enrollment.  Consortia 
of  universities  includfiig  such 
institutions  are  also  strongly  encouraged 
to  apply. 

Proposed  Budget 

A  comprehensive  line  item  budget 
must  be  submitted  with  the  proposal  by 
the  deadline.  Funds  requested  fitim  the 
Agency  must  not  exceed  $300,000. 
Specific  guidelines  for  budget 
preparation  are  available  in  the 
application  packet.  Note:  Grants 
awarded  to  eligible  institutions  with 
fewer  than  four  years  of  experience  in 
conducting  international  exchange 
programs  will  be  limited  to  $60,000. 
Funding  requests  from  these  institutions 
must  not  exceed  this  amount. 


Allowable  Costs 

International  travel  (via  American  flag 
carriers). 

Domestic  travel. 

Maintenance  (including  lodging,  meals 
and  incidental  expenses). 

One  planning  trip  per  institution  for  one 
participant. 

Honoraria  or  compensation  for  in¬ 
country  work  (up  to  $150  per  day  per 
participant). 

Membersnip  in  U.S.  professional 
associations  and  attendance  at 
professional  conferences  in  the  U.S. 
for  foreign  participants. 

Educational  materials,  not  to  exceed 
25%  of  the  total  requested  grant 
amoimt,  which  may  also  include  the 
translation  and  publication  of 
instructional  materials. 

Medical  insurance  for  foreign 
participants  during  U.S.  visits. 

Under  direct  costs,  such  as  office 
supplies  and  communications  expenses 
(including  telephone,  facsimile,  postage 
and  delivery)  may  not  exceed  10%  of 
the  total  requested  grant  amount. 

Application  Requirements 

Proposals  must  be  submitted  within 
the  deadline  and  conform  to  the 
selected  coiintries  and  academic  fields 
identified  in  this  annoimcement.  The 
proposal  package  must  include  one 
original  and  14  complete  copies  and  all 
required  documentation.  Proposals 
should  be  presented  as  follows: 

1.  A  proposal  cover  sheet  (in  addition 
to  the  Bureau  cover  sheet)  with  names 
of  both  institutions,  name  of  foreign 
country,  project  directors  including 
their  addresses,  telephone  and  fax 
numbers,  and  academic  field(s)  of 
proposal.  A  sample  cover  sheet  format 
is  included  in  the  application  packet. 

2.  An  executive  summary  (abstract)  of 
proposed  project,  not  to  exceed  one 
single-spaced  page. 

3.  A  narrative,  not  to  exceed  twenty 
double-spaced  pages,  including 
descriptions  of  institutions  and 
participating  academic  departments  or 
schools;  a  detailed  description  of  the 
proposed  partnership  program, 
including  names  and  qualifications  of 
designated  project  directors;  a  statement 
of  need  for  the  proposed  program;  a 
detailed  description  of  proposed 
activities,  including  who  will  travel, 
when,  where,  and  how  activities  will 
occur  for  each  year;  anticipated  benefits 
of  the  program  to  participating 
institutions;  and  a  plan  for  institutional 
evaluation  of  the  project. 

4.  A  comprehensive  line  item  budget 
outlining  specific  expenditures  and 
sources  from  which  nmds  are 
anticipated.  Detailed  information 
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concerning  eligible  and  ineligible  items 
and  required  budget  format  is  available 
in  the  application  packet. 

5.  Documentation  of  institutional 
support  for  the  proposed  linkage, 
including  signed  letters  of  endorsement 
from  the  president,  chancellor,  or 
director  of  the  U.S.  and  foreign 
institutions,  making  specific  reference 
to  the  NIS  University  Partnerships 
Program  and  committing  the  institution 
to  maintaining  its  exchange  participants 
on  partial  salary  and  customary  benefits 
during  the  exchange.  A  general  letter  of 
support  or  an  agreement  between  the 
participating  institutions  without 
reference  to  the  maintenance  of  salaries 
and  benefits  will  not  fulfill  this 
requirement.  A  grace  period  will  be 
granted  to  applicants  for  the  submission 
of  this  documentation.  It  must  be 
received  at  USIA  by  5  p.m.  Washington, 
D.C.  time  on  April  19, 1993.  A  sample 
letter  of  endorsement  and  commitment 
is  included  in  the  application  packet. 

6.  Brief  academic  resumes,  not  to 
exceed  two  single-spaced  pages,  of 
participating  faculty/staff  horn  both 
institutions,  clearly  indicating  level  of 
language  skills,  relevant  overseas 
experience,  knowledge  of  prospective 
partner  country,  relevant  scholarly  and 
non-scholarly  travel,  publications,  and 
research  activities.  Note:  All  pages  in 
excess  of  the  two-page  limit  will  be 
discarded. 

Review  Process 

The  NIS  University  Partnerships 
Program  review  process  will  be 
conducted  in  three  stages:  technical, 
academic,  and  Agency.  Proposals  will 
be  deemed  technically  eligible  only  if 
they  adhere  to  the  guidelines 
established  herein  and  in  the 
application  packet.  Technically  eligible 
proposals  will  be  forwarded  to  ad  hoc 
panels  of  area  and  subject  specialist 
academics  who  will  weigh  their 
academic  merit,  potential  for  fostering 
curriculum  reform  and  development, 
and  feasibility.  All  proposals 
recommended  for  funding  by  the  ad  hoc 
academic  panels  will  be  reviewed  in  the 


Agency  for  relevance  to  the  objectives  of 
the  Freedom  Support  Act  of  1992  by  the 
Office  of  Academic  Programs,  the 
European  Area  Office,  and  the  budget 
and  contracts  offices.  Funding  decisions 
are  at  the  discretion  of  the  Associate 
Director  for  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
grant  awards  resides  with  USIA’s 
contracting  officer. 

Review  Criteria 

Academic  Review  Criteria 

Proposals  are  reviewed  by 
independent  academic  peer  panels  with 
geographic  and  discipline  expertise 
which  make  recommendations  to  the 
Agency  based  on  the  following  criteria: 

1.  Soundness  of  proposal  indicating 
academic  quality,  as  reflected  by  a  clear 
statement  of  program  goals  and  means 
to  accomplish  the  goals,  and  detailed 
description  of  project  with  statement  on 
how  the  proposed  project  will  be 
implemented  and  evaluated. 

2.  Probable  impact  of  the  proposed 
partnership  in  achieving  Frmdom 
Support  Act  goal  of  reforming 
educational  administration  and 
cxuricula  at  the  NIS  partner  institution. 

3.  If  the  proposal  requests  support  for 
an  established  active  linkage,  evidence 
that  the  NIS  University  Partnerships 
funding  would  result  in  innovation  in 
the  exchange  relationship. 

4.  Evidence  that  theme(s)  of  proposed 
project  fits  field(s)  stated  in  the 
annoimcement. 

5.  Feasibility  of  the  program  plan  as 
it  relates  to  the  stated  g,oaIs  and  selected 
topics  and  activities. 

6.  Quality  of  scholarly  and 
professional  credentiaWexperience  of 
participants  in  relation  to  the  goals  of 
the  proposed  exchange  plan  (including 
linguistic  proficiency,  where  required). 

7.  Appropriateness  of  length  of 
exchange  visits  given  project  goals. 

8.  Evidence  of  strong  institutional 
commitment  by  peirticipating 
institutions. 

9.  Evidence  of  mutual  advancement  of 
cultural  and  political  understanding  of 


the  countries  or  geographic  areas 
represented  in  the  partnership  through 
development  of  individual  and 
institutional  ties. 

10.  Evidence  horn  American 
institutions  of  prior  experience  in  the 
NIS  and  previous  relations  with 
proposed  NIS  partner  institutions. 

Agency  Review  Criteria 

USIA  will  consider  proposals 
recommended  by  academic  review 
panels  for  further  review.  Agency 
considerations  will  be  based  on: 

1.  Academic  quality,  reflected  in 
academic  review  panel’s  comments  and 
recommendations. 

2.  Promise  of  long-term  impact  in 
achieving  Freedom  Support  Act 
objectives. 

3.  Feasibility  of  program  plan. 

4.  USIA  overseas  post  assessments  of 
need  and  feasibility. 

5.  Cost-effectiveness. 

6.  Geographic  diversity  in  the  NIS. 

Notice 

The  terms  and  conditions  pubhshed 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  publish^ 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  Final  award  cannot  be 
made  until  funds  have  been  fully 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USIA 
procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
July  1, 1993.  Awarded  grants  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  January  13, 1993. 

Barry  Fulton, 

Acting  Associate  Director,  Bureau  of 
Educational  and  Cultural  Affairs. 

(FR  Doc.  93-1171  Filed  1-19-93;  8:45  am] 
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This  section  ot  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  “Government  in  the  Surishine  AcT  (Pub. 

L.  94^)  5  U.S.C.  552b(aK3). 

LEGAL  SERVICES  CORPORATION 
Board  of  Directors  Annual  Meeting 

“FEDERAL  REGISTER”  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  58  FR  4740. 

PREVIOUSLY  ANNOUNCED  THilE  AND  DATE  OF 
MEETING:  January  29. 1993,  scheduled  to 
commence  at  9:30  a.m. 

PREVIOUSLY  ANNOUNCED  LOCATION  OF 
MEETING:  The  Legal  Services 
(Dorporation,  750  1st  Street,  N.E.,  11th 
Floor,  The  Board  Room,  Washington. 
D.C.  20002,  (202)  336-8800. 

CHANGES  IN  THE  MEETING: 

MATTERS  TO  BE  CONSIDERED: 

The  following  will  be  considered  as 
sub-item  “a.”  of  agenda  item  number  7. 

a.  Presentation  by  Representative  of  the 
Qinical  Legal  Education  Association  on  the 
Continued  Funding  of  Law  School  Clinical 
Programs. 

In  addition,  the  following  will  be 
considered  as  sub-items  “a.,”  “b.,”  and 
“c.”  of  agenda  item  number  12. 

a.  Consideration  of  Committee’s 
Recommendation  on  the  Corporation’s  Fiscal 
Year  1993  Consolidated  Operating  Budget. 

b.  Consideration  of  Committee’s 
Recommendation  on  the  Corpmation’s  Fiscal 
Year  1994  Appropriation  Request. 

c.  Consideration  of  Reconunendation  on 
Whether  to  Formally  Adopt,  and  if  so,  to 
Adopt,  a  Corporate  Position  as  to  the 
Corporation’s  Program  Operating 
Responsibilities  as  Referred  to  in  the 

^  Inspector  General  Act. 

The  revised  agenda  is  as  follows. 
MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  December  7, 1992 

Meeting. 

3.  Election  of  Officers. 

a.  Election  of  Chairperson. 

b.  Election  of  Vice  Chairperson. 

4.  Formation  of  Standard  Operating  Board 

Committees. 

a.  Audit  and  Appropriations  Committee; 

b.  Office  of  the  Insp^or  General  Oversight 
Committee; 

c.  Operations  and  Regulations  Committee; 
and 

d.  Provision  for  the  Delivery  of  Legal 
(  Services  Committee. 

5.  Formation  of  Special  Board  Committees, 
a.  Special  Reauthorization  Committee. 


b.  Other. 

6.  Status  Repwrt  on  the  Competition  Effort 

7.  Presentation  by  Representatives  of  the 

American  Association  of  Law  Schools  on 
the  Continued  Fimding  of  Law  School 
Qinical  Programs. 

a.  Presentation  by  Representative  of  the 
Clinical  Legal  Education  Association  on 
the  Continued  Funding  of  Law  School 
Clinical  Programs. 

8.  Chairman’s  and  Members’s  Reports. 

9.  Consideration  of  Operations  and 

Regulations  Committee  Repioit. 

a.  Consideration  of  Amendments  to 
Sections  1610  and  1611  of  the 
Coipioration’s  Regulations. 

b.  Consideration  of  Amendment  to  Section 
1612  of  the  Coiporation’s  Regulations. 

10.  Consideration  of  Office  of  the  Inspiector 
General  Oversight  Committee  Repxirt. 

11.  Consideration  of  Provision  for  the 
Delivery  of  Legal  Services  Committee 
Repiort. 

12.  Consideration  of  Audit  and 
Appropriations  Committee  Repiort. 

a.  Consideration  of  Committee’s 
Reconunendation  on  the  Corporation’s 
Fiscal  Year  1993  Consolidated  Operating 
Budget. 

h.  Consideration  of  Committee’s 
Recommendation  on  the  Corporation’s 
Fiscal  Year  1994  Appropriation  Request. 

c.  Consideration  of  Recommendation  on 
Whether  to  Formally  Adopt,  and  if  so,  to 
Adopt,  a  Corporate  Position  as  to  the 
Corporation’s  Program  Oporating 
Responsibilities  as  Refer^  to  in  the 
Inspiector  General  Act. 

13.  Consideration  of  Spocial  Reauthorization 
Committee  Report. 

14.  President’s  Report. 

15.  Inspiector  General’s  Report. 

CLOSED  SESSION  (Ckintinued) 

16.  Consideration  of  Board’s  Spiecial 
Coimsel’s  Report  on  the  Matter  of  Gawler 
V.  LSC,  et  al. 

17.  Consideration  of  the  General  Counsel’s 
Report  on  Pending  Litigation  to  which 
the  Corporation  is  a  Party. 

18.  Consultation  with  Board  by  President  on 
Personnel-Related  Matters. 

19.  Approval  of  Minutes  of  Executive  Session 
Held  on  December  7, 1992. 

OPEN  SESSION:  (Resumed) 

20.  Consideration  of  Other  Business. 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  Batie  (202)  336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  individuals  who  are  blind 
or  have  visual  impairment. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202)  336-8800. 


Date  Issued:  January  15, 1993. 

Patricia  D.  Batie, 

Corporate  Secretary. 

(FR  Doc.  93-1509  Filed  1-15-93;  3:17  pm) 
aajJNQ  cooe  toso-omm 

NUCLEAR  REGULATORY  COMMISSION 
DATE:  Weeks  of  January  18,  25,  February 
1,  and  8, 1993. 

PLACE:  Ckimmissioner’s  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Weeli  of  January  18 

Thursday,  January  21 
11:30  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

2:00  p.m. 

Briefing  by  NUMARC  on  Industry  Review 
of  NRC  Regulations  and  Regulatory 
Process  (Public  Meeting) 

(Contact:  NUMARC— Joe  Colvin,  202-872- 
1280) 

Friday.  January  22 
2:00  p.m. 

Briefing  on  Status  of  Medical  Use 
Activities  (Public  Meeting) 

(Contact:  John  Greeves,  301-504-3334) 

Week  of  January  25 — Tentative 
Friday,  January  29 
10:00  a.m. 

Briefing  on  Implementing  Guidance  for  the 
Maintenance  Rule  and  Industry 
VeriHcation  and  Validation  Effort  (Public 
Meeting) 

(Contact:  William  Russell,  301-504-1274) 
11:30  a.m. 

Affiimation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

2:00  p.m. 

BrieHng  by  Agreement  States  on  Their 
Activities  in  Medical  Use  Area  (Public 
Meeting) 

(Contact:  Carlton  Kammerer,  301-504- 
2321) 

Week  of  February  1 — ^Tentative 
Wednesday,  February  3 
11:30  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  February  8— Tentative 

Monday,  February  8 
10:00  a.m. 

Briefing  by  Iff  on  Oncology  Services 
Incident  (Public  Meeting) 

(Contact:  CmI  Paperiello,  708-790-5517) 
2:00  p.m. 
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Periodic  Briefing  on  EEO  Program  (Public 
Meeting)  (Contact;  Jim  McEtormott,  301- 
492-4661) 

Tuesday,  February  9 
2:30  p.m. 

Periodic  Briefing  on  Operating  Reactors 
and  Fuel  Facilities  (Public  Meeting) 
(Contact:  William  Bateman,  301-504-1711) 
4:30  a.m. 

Afiirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 


time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

To  Verify  the  Status  of  Meeting  Call 
(Recording)— (301)  504-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
(William  Hill  (301)  504-1661. 


Dated:  January  15, 1993. 

William  M.  HiU,  Jr.. 

SECY  Tracking  Officer,  Office  of  the 
Secretary, 

(FR  Doc.  93-1557  Filed  1-15-93;  3:41  pmj 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affaire 

Fort  Peck  Irrigation  Project,  MT; 
Proposed  Opinion  and  Mainteruince 
Aaaesament  Rate  Increase 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Final  notice. 


SUMMARY:  The  Bureau  of  Indian  Affairs 
published  in  the  Federal  Register  on 
February  4, 1992,  57  FR  4312,  a 
proposal  to  increase  the  operation  and 
maintenance  assessment  rate  of  the  Fort 
Peck  Irrigation  Project  by  70  cents.  No 
adverse  comments  were  received  by  the 
project  during  the  30-day  comment 
period. 

DATES:  Effective  upon  publication  in  the 
Federal  Register. 

ADDRESSES:  This  notice  will  be 

{mblished  and  posted  at  the  following, 
ocations: 

U.S.  Post  Offices 

Poplar,  Montana  59255 
Wolf  Point,  Montana  59201 


Newspaper 
Herald  News 

Wolf  Point.  Montana  59201 
Bureau  of  Indian  Affairs 

Fort  Pock  Agency 

Poplar,  Montana  59255 

FOR  FURTHER  INFORMATION  CONTACT: 

Fort  Peck  Superintendent,  Bureau  of 
Indian  Affairs.  Fort  Peck  Agency, 

Poplar,  Montana  59255. 

SUPPLEMENTARY  INFORMATION:  The  Fort 
Peck  Irrigation  Project  Manager  met 
Mrith  the  Fort  Peck  Water  Users 
Association  on  January  6, 1992  and  held 
a  public  meeting  with  the  landowners 
and  water  users  of  the  project  on 
January  7. 1992.  In  agreement  with  the 
Fort  Peck  Water  Users  Association, 
landowners  and  water  users  present  at 
the  meetings,  the  project  will  increase 
the  O&M  rate  by  70  cents. 

The  Fort  Peck  Irrigation  Project’s 
O&M  rate  will  increase  from  $13.30  per 
assessable  acre  to  $14  per  assessable 
acre. 

Appeal  Process 

Chapter  25,  part  2  of  the  Code  of 
Federal  Regulations  outlines  the  appeal 
process  for  this  administrative  action. 


Appeals  must  be  in  writing  and  received 
by  the  Billings  Area  Director.  Bureau  of 
Indian  Affairs.  316  North  26^  Street, 
Billings,  Montana  59101  within  30  days 
after  publication  in  the  Federal 
Register. 

Authority:  The  authority  to  issue  this 
notice  is  vested  in  the  Secretary  of  the 
Interior  by  5  U.S.C.  301  and  the  Act  of 
August  14, 1914  (38  Stat.  583,  25  U.S.C  385). 

This  notice  of  O&M  rates  and  related 
information  is  published  pursuant  to  the 
Code  of  Federal  Regulations,  chapter  25, 
part  171  and  under  the  authority 
delegated  to  the  Commissioner  of  Indian 
Affairs  and  the  Deputy  Commissioner  of 
Indian  Affairs  by  the  Secretary  of  the 
Interior  in  Secretarial  Order  No.  3150, 
section  7b. 

Dated:  January  8, 1993. 

Deborah  ).  Maddox, 

Acting  Deputy  Commissioner  of  Indian 
Affairs. 

[FR  Doc.  93-1227  Filed  1-19-93;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Irtdian  Affairs 

Mission  Vaiiey  Power  Utility,  MT; 

Power  Rate  Adjustment 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Final  notice. 

SUMMARY:  Pursuant  to  25  CFR  175.13  the 
Bureau  of  Indian  Affairs  has  proposed 
and  is  now  finalizing  a  power  rate 
adjustment  to  reflect  increased  cost  of 
purchased  power  for  the  Mission  Valley 
Power  Utility.  The  final  determination 
on  power  rate  adjustment  is  based  on 
increased  cost  of  power  purchased  from 
Montana  Power  Company’s  Kerr  Dam 
Hydroelectric  Facility.  The  increased 
cost  of  purchased  power  is  the  product 
of  Montana  Power  Company’s  authority, 
under  their  Federal  Energy  Regulatory 
Commission  license  for  Kerr  Dam,  to 
annually  adjust  their  power  rates  based 
on  the  Consumer  Price  Index. 

DATES:  Interested  parties  were  provided 
the  opportunity  to  submit  written 
comments  on  ^e  proposed  pass-through 
power  rate  adjustment  to  the  Portland 
Area  Director,  Portland  Area  Office, 
Biueau  of  Indian  Affairs,  911 NE.  11th 
Ave.,  Portland,  Oregon  97232-4169 
during  the  period  30  days  subsequent  to 
December  4, 1992.  The  pass-through 
rate  adjustment  is  now  final  and 
effective  on  the  date  of  this  publication 
or  January  1, 1993,  which  ever  date 
occurs  later. 

FOR  FURTHER  INFORMATION  CONTACT: 
Portland  Area  Director,  Portland  Area 


Office.  Bureau  of  Indian  Affairs.  911  NE. 
11th  Ave.,  Portland,  Oregon  97232- 
4169,  telephone  (503)  231-6750. 
SUPPLEMENTARY  INFORMATION:  The 

ose  of  this  notice  is  to  announce  a 
decision  on  the  adjustment  in  the 
Mission  Valley  Power  Utility  (MVP) 
electric  power  rates.  'This  adjustment  is 
the  result  of  an  increase  in  the  electric 
power  rates  charged  by  Montana  Power 
Company  (MPC),  one  of  three  sources  of 
electric  power  marketed  by  MVP. 
Pursuant  to  the  Federal  Energy 
Regulatory  Commission  license  for  the 
Kerr  Dam  Hydroelectric  Facility,  MPC  is 
allowed  to  adjust  their  electric  power 
rates  annually  based  on  the  Comsumer 
Price  Index. 

The  affected  public  and  interested 
parties  were  provided  an  opportimity  to 
provide  input  to  the  Portland  Area 
Director’s  decision  on  the  proposed 
pass-through  rate  increase  during  the 
period  finm  November  4, 1992  to 
December  4, 1992.  No  comments  were 
received  during  the  30  day  comment 
period. 

Prior  to  September  5, 1992  MPC’s 
electric  rate  was  14.24  mills  per  kilowatt 
horn  (kWh).  This  rate  increased  to  14.57 
mills  per  kWh  effective  September  5, 
1992,  an  increase  of  .33  mills. 

Pursuant  to  the  authority  provided  in 
25  CFR  175.13  the  Bureau  of  Indian 
Affairs  has  finalized  the  decision  to 
adjust  consumer  electric  power  rates 
charged  by  the  Mission  Valley  Power 
Utility  to  reflect  the  increased  electric 
power  cost  charged  by  MPC.  The 
following  table  identifies  the  finalized 
power  rate  adjustment  by  consumer 
class. 


Consumer  class 

Present 
rate  (per 
kWh) 

Proposed 

ratej^ 

Residential . 

$0.04375 

$0.04385 

No.  2  General* . 

0.0516 

0.05170 

Irrigation . 

0.03440 

0.3450 

Commercial* 

Block  1  (first  18,000 

kWh)  . 

0.04135 

0.04145 

Block  2  (over  18.000 

kWh)  . 

0.03328 

0.03338 

'  IndudM  meMred  streal  Kahtlng  ralM. 
*Small  and  larga  commaroal  c&ssm. 


Based  on  1,200  kWh  usage  a  Mission 
Valley  Power  residential  customer’s  bill 
would  increase  from  $63.50  imder  the 
current  rate  to  $63.62  imder  the 
proposed  adjusted  rate. 

Authority:  The  authority  to  issue  this 
document  is  vested  in  the  Secretary  of  the 
Interior  by  5  U.S.Q  301  and  the  Act  of 
August  14. 1914  (38  Stat.  583,  25  U.S.C  385). 

This  notice  of  final  determination  of 
the  power  rate  adjustment  and  related 
information  is  published  under  the 
authority  delegated  to  the  Commissioner 
of  Indian  Affairs  and  the  Deputy 
Commissioner  of  Indian  Affairs  by  the 
Secretary  of  the  Interior  in  Secretarial 
Order  No.  3150,  section  7b,  and  in 
accordance  with  §  175.13  of  title  25  of 
the  Code  of  Federal  Regulations,  which 
provides  for  the  adjustment  of  electric 
power  rates  to  reflect  changes  in  the  cost 
of  purchased  power  or  energy. 

Dated:  January  8, 1993. 

Ddrarah  ).  Maddox, 

Acting  Depu  ty  Commissioner  of  Indian 
Affairs. 

|FR  Doc.  93-1258  Filed  1-19-93;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  IrKlian  Affairs 

Receipt  of  Petition  for  Federal 
Acknowledgntent  of  Existence  as  an 
hHlIan  Tribe 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTKM:  Notice. 

SUMMARY:  This  is  published  in  the 
exercise  of  authority  delegated  by  the 
Secretary  of  the  Interior  to  the  Assistant 
Secretary — Indian  Affairs  by  209  DM  8. 

Pursuant  to  25  CFR  83.8(a)  (formerly 
25  CFR  54.8(a))  notice  is  hereby  given 
that  the 

Mohegan  Tribe  and  Nation,  c/o  Eleanor 
Partin,  P.O.  Box  58,  Voluntown, 
Connecticut  06384 

has  filed  a  petition  for  acknowledgment 
by  the  Seci^ary  of  the  Interior  that  the 


group  exists  as  an  Indian  tribe.  The 
petition  was  received  by  the  Bureau  of 
Indian  Affairs  (BIA)  on  October  6, 1992, 
and  was  signed  by  members  of  the 
group’s  governing  body. 

This  is  a  notice  of  receipt  of  petition 
and  does  not  constitute  notice  that  the 
petition  is  under  active  consideration. 
Notice  of  active  consideration  will  be 
sent  by  mail  to  the  petitioner  and  other 
interested  parties  at  the  appropriate  ' 
time. 

Under  §  83.8(d)  (formerly  54.8(d))  of 
the  Federal  regulations,  interested 
parties  may  submit  factual  and/or  legal 
arguments  in  support  of  or  in  opposition 
to  the  group’s  petition.  Any  information 
submitted  will  be  made  available  on  the 
same  basis  as  other  information  in  the 
BIA’s  files.  Such  submissions  will  be 
provided  to  the  petitioner  upon  receipt 
by  the  BIA.  The  petitioner  will  be 
provided  an  opportunity  to  respond  to 
such  submissions  prior  to  a  final 


determination  regarding  the  petitioner’s 
status. 

The  petition  may  be  examined,  by 
appointment,  in  the  Department  of  the 
Interior,  Bureau  of  Indian  Affairs, 
Branch  of  Acknowledgment  and 
Research,  room  1362-^fIB,  1849  C 
Street,  NW.,  Washington,  DC  20240, 
Phone:  (202)  208-3592. 

FOR  FURTHER  INFORMATION  CONTACT: 
Holly  Reckord,  (202)  208-3592. 

Dated:  January  5, 1993. 

Eddie  F.  Brown, 

Assistant  Secretary— Indian  Affairs. 

(FR  Doc.  93-1259  Filed  1-19-93;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  307 

[FRL-4012-4] 

Response  Claims  Procedures  for  the 
Hazardous  Substance  Superfund 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  is  promulgating  this  regulation 
to  establish  the  procedures  for  filing, 
evaluating,  and  resolving  claims 
asserted  against  the  Hazardous 
Substance  Superfund  (the  Fund) 
established  tmder  the  Comprehensive 
Environmental  Response, 

Compensation,  and  Liability  Act  of 
1980,  as  amended  by  the  Superfund 
/  mendments  and  Reauthorization  Act 
of  1986  (SARA),  (CERCLA  or  the  Act). 
These  claims  must  be  for  costs  incurred 
in  responding  to  releases  or  threats  of 
releases  of  hazardous  substances, 
pollutants,  or  contaminants.  In  addition, 
this  regulation  establishes  procedures 
for  notifying  concerned  parties 
regarding  limitations  on  the  payment  of 
response  claims.  This  regulation  is 
consistent  with  EPA’s  revisions  to  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP). 
EFFECTIVE  DATE:  This  final  rule  is 
effective  February  22, 1993. 

ADDRESSES:  The  official  record  for  this 
rulemaking  is  in  the  Superfimd  Docket, 
located  in  room  2427  at  the  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460, 
telephone  number  (202)  260-3046.  The 
record  is  available  for  inspection  by 
appointment  only,  between  the  hours  of 
9  a.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  As 
provided  in  40  CTlt  part  2,  a  reasonable 
fee  may  be  charged  for  copying  services. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  O.  Ross,  Office  of  Emergency 
and  Remedial  Response  (5203  G), 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460, 
(703)  603-8798.  or  the  RCRA/CERCLA 
Hotline,  (800)  424-9346,  (TDD  (800) 
553-7672)  (or  in  the  Washington,  DC 
metropolitan  area  (703)  920-9810  (TDD 
(703)  486-3323)). 

SUPPLEMENTARY  INFORMATION:  The 
contents  of  today’s  preamble  are  listed 
in  the  following  outline: 

I.  Intnxiuction 

II.  Response  to  Comments  on  Each  Subpart 
(a  detailed  index  is  set  forth  at  the 
beginning  of  this  section) 

III.  Summary  of  Supporting  Analyses 


I.  Introduction 

EPA  is  today  promulgating  the 
Response  Claims  Procedures  for  the 
Hazardous  Substance  Superfund  (40 
CFR  part  307)  (hereafter  referred  to  as 
the  RCP).  Today’s  final  rule  is  based  on 
the  procedures  proposed  on  September 
13, 1989,  at  54  FR  37892.  Six 
commenters  submitted  a  variety  of 
specific  comments  on  the  Federal 
Register  proposal. 

'ms  Isolation  provides  the  forms 
and  proc^ures  required  by  section 
112(b)(2)  of  CERCLA  for  filing  response 
claims  authorized  by  sections  111(a)(2) 
and  122(b)(1)  of  the  Act.  The  RCP 
applies  only  to  claims  submitted  for 
reimbursement  from  the  Fund 
established  by  section  517  of  SARA. 

This  regulation  is  intended  for  use  by 
any  individual,  private  entity, 
potentially  responsible  party  (PRP),  or 
foreign  entity  eligible  to  submit  a  claim 
pursuant  to  sections  111(a)(2)  or 
122(b)(1)  of  CERCLA.  Such  persons,  as 
prescribed  by  CERCLA  section  112, 
must  use  the  forms  and  procedures  as 
promulgated  in  this  rule.  EPA  will 
utilize  the  procedures  in  this  rule, 
which  are  issued  under  the  authority  of 
CERCLA  section  112,  to  implement  its 
authority  to  reimburse  from  the  Fund 
parties  who  are  potentially  liable  for  a 
release  and  who  agree  to  conduct 
response  actions  pursuant  to  section 
122(b)(1)  of  CERCLA. 

The  RCP  addresses  only  response 
claims;  i.e.,  claims  for  necessary 
response  costs  incurred  as  a  result  of 
carrying  out  the  NCP.  The  NCP  is 
established  under  section  311(c)  of  the 
Clean  Water  Act,  as  amended  (33  U.S.C. 
1321  (c))  and  is  revised  under  section 
105  of  C^CLA.  The  purpose  of  the  NCP 
is  to  provide  the  organizational 
structure  and  procedures  for  preparing 
for  and  responding  to  discha.>^e8  of  oil 
and  releases  of  hazardous  substances, 
pollutants  or  contaminants. 

The  preamble  to  the  proposed  rule 
provided  a  detailed  explanation  of  the 
provisions  of  the  RCP.  The  preamble  to 
today’s  final  rule  consists  mainly  of 
responses  to  public  comments  received 
on  the  proposed  RCP.  Therefore,  both 
preambles  should  be  reviewed  for 
clarification  of  issues  on  the  meaning  or 
intent  of  today’s  final  rule.  Unless 
directly  contradicted  or  superseded  by 
this  preamble  or  rule,  the  preamble  to 
the  proposed  rule  reflects  EPA’s  intent 
|n  promulgating  today’s  procedures. 

'The  preamble  to  today’s  rule  responds 
to  the  public  comments  received  on  the 
proposed  RCP.  In  general,  a  separate 
discussion  is  provided  for  each  section 
of  the  proposed  rule  on  which 
comments  were  received.  If  a  particular 


section  of  the  proposed  rule  is  not  listed 
below,  comments  were  not  received  on 
that  section. 

Each  of  the  discussions  in  the  second 
section  of  this  preamble  is  organized  as 
follows:  (1)  A  summary  of  the  comments 
received  on  each  issue  is  presented 
under  the  heading  “Comment;”  (2) 

EPA’s  response  to  the  comments  is  set 
out  under  the  heading  “Response;”  and 
(3)  any  revisions  made  to  the  proposed 
rule  language  are  presented  under  the 
heading  “Final  Rule.”  Revisions  to  the 
proposed  rule  that  are  simply  editorial 
or  that  do  not  reflect  substantive 
changes  may  not  be  described  imder  the 
heading  “Final  Rule.”  In  addition, 
citations,  particularly  to  the  NCP,  have 
been  updated  or  corrected,  where 
appropriate. 

EPA  recently  initiated  an  evaluation 
of  its  policy  and  practices  in  regard  to 
mixed  funding,  including 
preauthorization  and  procedures  for 
evaluating  response  claims.  The 
evaluation  is  being  conducted  in  part  in 
response  to  criticisms  that  the  Agency 
has  used  its  authorities  for  mixed 
funding  too  infirequently  and  has 
erected  barriers  to  those  interested  in 
qualifying  for  mixed  funding,  including 
preauthorization.  Although  no 
conclusions  are  yet  available  finm  this 
evaluation,  EPA  will  consider  making 
revisions  to  today’s  rule  that  are  deemed 
necessary  to  comport  with  the  findings 
6md  recommendations  accepted  in  this 
evaluation. 

n.  Response  to  Comments  on  Each 
Subpart 

Index  to  Response  to  Comments 

Section  numbers  used  in  this  index 
and  in  headings  in  preamble  sections 
below  refer  to  section  designations  in 
the  final  rule. 

Subpart  A — General 
Sec. 

307.11  Scope  and  Applicability 

307.13  Computation  of  Time 

307.14  Definitions 

Subpart  B — ^Eligible  Claimants;  Allowable 
Qaims;  Preauthorization 

307.21  Nature  of  Eligible  Claims 

307.22  Preauthorization  of  Response 
Actions 

307.23  EPA’s  Review  of  Preauthorization 
Applications 

Subpart  C — Procedures  for  Filing  and 
Processing  Response  Claims 

307.30  Requesting  Payment  from  the 
Potentially  Responsible  Party 
307.32  Verification,  Award,  and 
Administrative  Hearings 


Federal  Regisler  /  VoL  SB,  No.  12  /  Thursday,  January  21,  1993  /  Rules  and  Regulations  5481 


SubpaitD — PajnxMats  and  Subrogation 

307.41  Subrogation  of  Claimant’s  Rights  to 

the  Bund  « 

307.42  Fond’s  Obligation  in  tiie  Event  of 
Failure  of  Reme^al  Aotions  Taken 
Pursuant  to  Section  122 

Appendix  A— Application  for 
Pmutfaorizatian  of  a  (2RCLA  Response 
Action 

Appendix  B — Qaim  lor  (SRCXA  Response 
Action 


that  are  available  fbr  response  claims  are  Federal  Government  and  PRPs  to 
expended  In  accordance  with  negotiate.  ’The  commenter  expressed  the 

environmental  and  pcd>Bc  hefdth  bemf  dtat  the  approach  under  the 

priorities.  Through  its  review  of  proposed  rule,  wnile  possibly 

applications  for  preanthorization  and  conaervii^  Superfond  monim  in  die 
response  claims  under  the  RC7,  die  short  term,  is  counter-productive  and 
Agmcy  may  grmit  preeuthorization  to  contrary  to  Congressional  intent  in  die 

pay  fm  only  those  response  actions  that  long  run,  as  it  makes  it  less  ^tractive 

are  td  sufficient  priority  to  merit  Fund  and  more  cosUy  fbr  to  enter  into 
expenditures.  Superfund  settlements. 

EPA  believes  that  die  RCT  wiU  also  Anodier  commento'  noted  that  mixed- 


Subpait  A — General 

CommeiU 

.Chie  commenter  indicated  that  the 
proposed  RCP  is  straightforward  end 
easy  to  comprehend.  Another 
oommenter  endorsed  EPA’s  effort  to 
develop  the  proposed  procedures  and 
indicated  that  t^  proposed  rule  furthers 
the  Agency’s  policy  of  encouraging 
private  sector  cleanups.  However,  a 
number  of  commenters  expressed  the 
opinion  that  the  proposed  rule  is  overly 
detailed,  time-consuming,  costly, 
complicated,  and  bureaucmtic. 

Response 

EPA  beKeves  that  the  proposed  RCP  is 
not  overiy  detailed,  time-consuming, 
costly,  complicated,  or  bureaucratic  for 
the  following  reasons.  Under  section 
111  of  CERCLA,  EPA,  through 
delegation  by  the  President  (Executive 
Order  (E.O.)  12580,  52  FR  2923,  January 
29, 1987),  is  assigned  the  responsibility 
of  overseeing  and  managing  the  Fund. 
One  of  the  Agency’s  primary  roles  in 
overseeing  and  managing  tbs  Fund  is  to 
ensure  appropriate  uses  of  Fund 
monies.  _ 

Specihcally,  CERCLA  section 
111(a)(2)  provides  that  payment  of  emy 
claim  fen  necessary  response  costs 
incurred  by  “any  other  pOTSon”  shall  be 
made,  provided  that  “such  costs  must 
be  approved  *  *  *  and  certified  by  the 
responsible  Federal  official.”  The 
Agency,  therefore,  believes  that  the  RCP 
is  consistent  with  Congressional  intent 
with  respect  to  ensuring  the  appropriate 
uses  of  Fimd  monies.  In  order  to  fulfill 
this  responsibility,  tlm  RCP  was 
developed  in  a  manDW  xmder  which  the 
Agency  can  determine  whether:  (1)  The 
response  costs  ware  “necessary”;  (2)  the 
response  costs  were  incurred  “as  a 
result  of  carrying  out”  the  NC7;  (3)  the 
response  costs  were  “approved”  under 
the  NCP;  and  (4)  the  response  costs  were 
“certified”  by  the  A^ncy. 

In  addition,  section  112(b)(1)  of 
CERCLA  authorizes  EPA,  through 
delegation  (E.0. 12580),  to  develop  and 
promulgate  the  procedures  for 
submitting  re^Minse  claims  against  the 
Fund.  EPA  believes  that  the  procedures 
contained  in  the  rule  are  necessary  to 
ensure  appropriate  uses  of  Fund  numies 
and  to  make  certain  that  Fvmd  monies 


reduce  the  likelihood  that  a  response 
action  undertaken  by  a  potential 
claimant  will  either  oeate  new  or 
exacerbate  existing  environmental 
problems  at  a  site.  As  stated  above, 
section  lll(aK2)  of  CERCLA  requires 
that  payment  of  response  claims  from 
the  Fund  must  be  for  responre  costs 
incurred  in  carrying  out  the  NCP.  Under 
the  RCP,  ffie  Agency  will  have  m 
opportuiuty  to  review  a  response  action 
proposed  an  applicant  in  order  to 
ensure  that  it  is  consistent  with  the  NC? 
and  to  evaluate  the  technical 
capalnlities  of  that  applicant  to  conduct 
the  proposed  response  action.  Moreover, 
in  Older  to  be  reimborsed  for  response 
costs  incurred,  a  PRP  must  conduct  the 
response  action  in  a  manner  consistent 
with  the  NCP.,  the  Consent  Decree,  and 
the  Preaulhoriz^on  Decision  Document 
(PDD). 

Finally.  Q’A  believes  that  a  potential 
daimant  should  have  a  reasonable 
assurance  of  reimbursement  when 
presenting  a  claim  against  the  Fund. 

This  rrasonable  assurance  is  achieved 
by  identifying  and  describing  in  the  RCP 
t^  Agency’s  expectations  and  standards 
that  be  applied  when  a  claimant 
seeks  reimbursement  of  the  response 
costs  incurred. 

Final  Ruh 

EPA  is  promulgating  the  final  rule  as 
proposed,  with  the  exception  of  the 
q)e^c  dianges  discussed  below. 

Comment 

Several  commenters  also  stated  that 
*  the  unnecessarily  burdensome 
requirements  set  forth  in  die  proposed 
procedures  may  discourage  PRPs  from 
entering  into  mixed-fimding 
agreements,  which  would  run  contrary 
to  the  Congressional  intent  in 
establishing  the  CERCLA  section  122 
mixed-funmng  provision. 

One  of  these  commenters  stated  that 
under  the  Agency’s  Superfund 
settlement  policy,  the  mixed-funding 
policy,  and  the  detailed  procedural  and 
substantive  requirements  of  the 
proposed  rule,  EPA  has  erected  a 
significant  and  largely  unnecessary 
obstacle  to  the  n^otiation  of  mixe^- 
funding  settlements.  According  to  the 
commenter,  at  a  minimum,  the  Agency 
has  made  the  settlement  process  more 
time-consuming  and  costly  for  the 


funding  agreements  routmely  provide 
for  EPA  oversight,  and  often  for  State 
involvement «  well,  and  that  this 
substantial,  cemtinuous  oversight 
throu^out  the  project  ensures  that  the 
work  is  not  only  necessary  and 
protective  of  human  health  and  the 
environment,  but  is  also  managed  and 
praforraad  hi  an  efficient  manner. 
However,  because  the  proposed  rule 
imposes  a  variety  of  requirements  that 
are  unnecessaiy  in  the  aettlement 
context,  and  adds  another  level  of  EPA 
oversight,  it  will  result  in  substantial 
costs  being  devoted  to  meeting 
excessive  administrative  requkements 
instead  of  being  used  toward  the 
efficient  cleanup  of  sites.  The 
ineffidency  cairaed  by  the  proposed  rule 
will,  therefore,  make  mixed-fundinc 
settlements  leu  attractive  financial^  to 
PRPs.  The  commenter  alsoeti^d  that 
the  imposition  of  these  numerous 
requirements  and  additional  ^ency 
oversight  in  mixed-funding  situations 
will  serve  to  stifle  not  only  the  initiative 
and  effideocy  of  PRPs,  but  also  that  of 
EPA  and  Department  of  Justice  (DOJ) 
nuotiatoia. 

Finally,  one  of  these  commenters 
maintained  that  because  the  proposed 
procedures  are  costly  and  tune- 
consuming,  and  becauae  the  process  is 
complicated,  it  is  unlikely  that  EPA  will 
be  willing  to  wait  for  the  process  to  take 
place.  Al^  the  burdensome  process 
will  discourage  the  submissian  of 
applicatian  ^  preaxithorization  from 
innocent  landowners  of  contaminatad 
sites  as  wall  as  firom  PRPs  wiffiiess  than 
100  percent  responaihility  for 
contaminating  a  she.  Hm  commenter 
also  noted  that  by  imposing  overly  ^ 
burdensome  requirements  concerning 
the  filing  oi  appheatians  for 
preauthorization  and  the  afwardmg  of 
response  claims,  the  Agancy  has  not 
fulfilled  the  intent  of  Ckmgresa. 

Responae 

The  Agency  disagrees  with  the 
commenters  who  muntained  that  the 
RCP  will  create  an  obatecla  to  or 
discourage  a  PRP  from  negotiating  a 
rabsed-fruiding  settlement  with  the 
Federal  Government  becauae  the  RCP 
will  make  reaching  the  settlement  more 
costly  aiui  time-consumiBg.  EPA 
believes  that  the  promulgation  of  the 
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RCP,  which  sets  forth  clearly  the 
requirements  for  a  PRP  to  obtain  prior 
approval  to  conduct  a  response  action 
and,  subsequently,  to  seek 
reimbursement  of  the  costs  incrured,  in 
combination  with  the  Model  CERCLA 
Remedial  Design/Remedial  Action  (RD/ 
RA)  Consent  Decree,  will  actually 
encourage  more  mixed-funding 
settlements  and  will,  therefore,  result  in 
a  greater  number  of  voluntary  cleanups 
being  imdertaken  by  PRPs  at  Superfund 
sites.  _ 

Under  section  107  of  CERCLA,  PRP 
hability  is  strict,  joint,  and  several, 
unless  PRPs  can  clearly  demonstrate 
that  the  harm  at  a  site  is  divisible. 
Because  of  joint  and  several  liability,  the 
negotiarion  of  a  mixed-funding 
settlement  should  be  preferable  to  PRPs. 
The  alternative  of  negotiating  a  mixed- 
funding  settlement  with  the  Agency  can 
significantly  reduce  the  overall  financial 
burden  for  a  PRP. 

EPA  also  believes  that  the  RCP  will 
not  serve  to  stifle  the  initiative  of  EPA 
and  DOJ  negotiators.  In  situations  where 
EPA  has  determined  that  the  most 
effective  method  to  clean  up  a  site  is 
through  the  use  of  a  mixed-funding 
agreement,  the  Agency  will  actively 
pursue  negotiations  Mrith  PRPs. 

The  Agency  does  not  agree  that  the 
RCP  adds  a  costly,  additional  level  of 
EPA  oversight  to  response  actions 
conducted  under  mixed-funding 
settlements.  In  feet,  ongoing  oversight 
may  be  diminished  berause  the  RGP 
clearly  illuminates  the  requirements 
concerning  overall  management  of  the 
response  action,  prormrement  of 
response  action  contractors, 
implementation,  and  documentation, 
the  ongoing  oversight  of  these  areas  may 
be  dimini^ed.  A  brief  discussion  of  the 
Agency’s  "focused  approach”  to 
overseeing  a  remedial  design  and 
remedial  action  performed  by  a  PRP 
imder  a  mixed-firnding  settlement 
should  help  to  clarify  this  point. 

A  preautnorized  response  action 
undertaken  pursuant  to  a  mixed-funding 
settlement  presents  an  imusual 
management  situation  for  EPA  because 
the  response  action  is  partially 
reimbursed  by  the  Agency  but  is  carried 
out  by  a  private  party.  Because  EPA, 
rior  to  entering  the  agreement,  will 
ave  evaluated  the  applicant’s 
capabilities  to  perform  the  response 
action  consistent  vrith  the  NCP,  EPA  has 
determined  that  a  resovuce-intensive, 
day-to-day  oversight  of  the 
preauthorized  response  action  vrill  not 
be  necessary.  However,  the  Agency  has 
developed  a  focused  approach  to 
oversi^t  in  an  effort  to  ensure  that  a 
PRP  carries  out  the  RD/RA  consistent 


with  the  NCP,  the  Consent  Decree,  and 
the  PDD,  and  to  hold  the  PRP 
accountable  and  responsible  for  all 
activities  at  the  site. 

Under  this  approach,  the  Agency  will 
focus  on  the  most  significant  aspects  of 
the  response  action,  such  as  scheduling, 
major  modifications,  emergency  actions, 
and  project  closeout.  EPA  will  oversee 
these  activities  by  reviewing  and 
approving  certain  key  documents 
submitted  by  the  PRP  throughout  the 
RD/RA.  such  as  the  RD  and  RA  work 
plans,  project  ^edules,  preliminary 
design,  final  design,  and  Construction 
Quality  Assurance  and  Construction 
Quality  Control  Plans.  In  addition,  as 
part  of  the  Consent  Decree.  EPA  may 
require  the  PRP  to  retain  an 
Independent  Quality  Assurance  Team  to 
evaluate  the  remedial  and  quality 
control  activities.  Thus,  the  level  of 
EPA’s  oversight  effort  may  be  increased 
or  decreased  over  time,  depending  on 
the  capabilities  of  the  PRP’s  design,  and 
construction  teams,  the  nature  of  the 
technology  selected,  and  the  provisions 
of  the  Consent  Decree  and  the  PDD.  A 
more  detailed  discussion  of  this  focused 
approach  to  oversight  is  contained  in 
the  “Interim  Final  Guidance  on  EPA 
Oversight  of  Remedial  Designs  and 
Remedial  Actions  Performed  by 
Potentially  Responsible  Parties” 

(OSWER  Directive  9355.5-01,  February 
1990). 

EPA  disagrees  with  the  commenters 
that  it  is  unlikely  that  the  Agency  will 
be  willing  to  wait  for  the  response 
claims  process  to  take  place.  EPA  will 
preauthorize  a  response  action  only  if 
the  response  action  is  of  sufficient 
priority  to  merit  Fimd  expenditure.  The 
Agency  will  consider  all  applications 
for  preauthorization  against  the 
alternatives  of  initiating  an  enforcement 
action  or  conducting  the  remedial  action 
through  a  cooperative  agreement  or  a 
contract.  If  the  Agency  determines  that 
a  response  action  by  a  private  party  or 
a  PRP  under  the  response  claims 
process  is  the  best  available  means  to 
address  a  release  at  a  site,  EPA  will 
grant  preauthorization  for  the  proposed 
response  action  at  the  site  through  the 
response  claims  process.  In  addition, 
the  Agency  has  a^ady  issued  and  plans 
to  issue  fu^er  guidance  on  the  claims 
process  for  applicants  and  claimants 
that  will  reduce  the  amount  of  time 
necessary  to  complete  the  required 
procedures  at  eac^  stage  of  the  response 
claims  process. 

Final  Rule 

EPA  is  promulgating  the  final  rule  as 
proposed,  with  the  exception  of  the 
spedfic  changes  discussed  below. 

Comment 


Another  commenter  stated  that  the 
proposed  NCP  should  be  revised  to 
allow  a  private-party  response  action  to 
be  exempt  from  on-site  permit 
requirements.  The  commenter 
maintained  that  the  EPA  oversight 
associated  with  the  PDD  and  the 
subsequent  evaluation  of  the  clean-up 
process  is  adequate  to  address  the  on¬ 
site  environmental  concerns.  The 
commenter  also  encouraged  EPA  to 
publish  in  the  Federal  Register  (on  a 
periodic  basis)  the  identity  of  those 
parties  that  have  submitted  either  an 
application  for  preauthorization  or  a 
claim  form.  This  commenter  felt  that  the 
commitment  to  do  this  on  an  annual 
basis  would  document  the  success  that 
the  claims  approach  has  had  for 
encouraging  PRP-lead  CERCLA  response 
actions. 

Response 

Suggestions  concerning  the  permit 
waiver  provisions  of  CERCLA  section 
121(e)(1)  were  considered  in  the 
revisions  to  the  NCP  and  are  therefore 
inappropriate  for  this  rulemaking  effort. 
Under  the  revised  NCP,  the  Agency  at 
§  300.400(e)(1).  has  determined  that 
certain  types  of  response  actions  may 
qualify  for  the  permit  waiver  contained 
in  CERCLA  section  121(e)(1).  CERCLA 
section  121(e)(1)  provides  that  no 
Federal,  State,  or  local  permit  shall  be 
required  for  the  portion  of  any  removal 
or  remedial  action  conducted  entirely 
on-site,  where  such  remedial  action  is 
selected  and  carried  out  in  compliance 
with  CERCLA  section  121.  Response 
actions  qualifying  for  the  permit  waiver 
include  those  conducted  by  a  lead 
agency  pursuant  to  CERCLA  sections 
104, 106, 120, 121,  and  122.  Response 
actions  by  a  lead  agency  include  those 
response  actions  conducted  by  a  private 
party  pursuant  to  CERCLA  se^ons  106 
or  122.  Such  response  actions  will  also 
qualify  for  the  permit  waiver. 

Because  EPA  does  not  at  this  time 
anticipate  preauthorizing  removals  or 
RI/FSs,  except  on  a  limited  basis,  most 
applications  for  preauthorization  will  be 
for  RD/RAs.  However.  EPA  will  only 
preauthorize  remedial  actions  for  site 
that  is  on  the  NPL,  provided  that  it  does 
not  intend  to:  (1)  compel  a  PRP  to  clean 
up  the  site  using  enforcement 
mechanisms  under  CERCLA  section 
106;  or  (2)  initiate  a  Fund-financed 
response  through  a  contract  or 
cooperative  agreement.  Thus,  EPA's  use 
of  preauthorization  will  be  limited 
primarily  to  RD/RAs  conducted  by  PRPs 
pursuant  to  mixed-funding  settlements. 
Final  Rule 

EPA  is  promulgating  the  final  rule  as 
proposed. 
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Section  307.1 1  Scope  and  Applicability 

Comment 

Several  commenters  questioned  how 
the  final  rule  will  affect  PDDs  that  were 
issued  by  the  Agency  prior  to  the 
effective  date  of  the  rule.  These 
commenters  suggested  thatEPA  should 
explicitly  state  in  the  final  rule  that  the 
procedures  contained  in  the  rule  do  not 
in  any  way  alter  the  effect  or 
interpretation  of  any  pre-existing  PDDs, 
and  that  the  terms  of  any  previously 
executed  PDD  will  take  precedence  in  - 
the  event  of  procedural  or  substantive 
conflicts  with  the  rule. 

Response 

EPA  concurs  with  these  commenters 
that  the  procedures  set  forth  in  the  RCP 
should  not  in  any  way  alter  the  effect  or 
interpretation  of  any  PDDs  that  were 
issued  by  the  Agency  prior  to  the 
effective  date  of  the  final  rule.  In  the 
event  of  a  procedural  or  substantive 
conflict  between  the  final  rule  and  a 
previously  issued  PDD,  the  terms  and 
conditions  of  the  previously  issued  PDD 
will  take  precedence. 

However,  a  potential  claimant  whose 
proposed  response  action  was 
preauthorized  by  the  Agency  prior  to 
the  effective  date  of  the  RCP  who 
determines  that  one  or  more  provisions 
of  the  RCP  are  more  favorable  to  him 
than  the  terms  and  conditions  contained 
in  the  previously  issued  PDD  may  elect 
to  comply  with  the  provisions  of  the 
RCP.  If  a  potential  claimant  elects  to 
comply  with  the  provisions  of  the  RCP, 
he  must  notify  the  appropriate  EPA 
Regional  Office  in  writing  of  this 
election  prior  to  such  provisions  taking 
effect,  but  not  later  than  the  time  of  the 
submittal  of  any  claim.  The  Regional 
Office,  in  turn,  will  acknowledge  receipt 
of  such  notice  of  election  to  comply 
with  the  provisions  of  the  RCP  and  may 
revise  the  PDD  as  appropriate. 

Final  Rule 

Section  307.11  is  modified  as  follows: 
i  1.  Section  307.11(b)  is  added  to  the 

rule  as  follows: 

“This  part  does  not  affect  the  terms  and 
I  conditions  contained  in  PDDs  issued  prior  to 
I  the  effective  date  of  this  part.  However,  a 

potential  claimant  may  elect  to  comply  with 
the  provisions  of  this  part,  rather  thw  the 
terms  and  conditions  of  a  PDD  issued  prior 
to  the  effective  date  of  this  part,  if  he  so 
chooses.  Written  notice  of  this  election  must 
be  provided  to  EPA  by  the  potential  claimant 
prior  to  such  provision  taking  effect,  but  not 
later  than  the  time  of  the  submittal  of  any 
claim  to  EPA.  EPA  will  provide  a  written 
acknowledgement  of  the  potential  claimant’s 
election  and  may  revise  the  PDD  as 
appropriate.” 

2.  The  section  has  been  renumbered 
accordingly. 


Section  307.13  Computation  of  Time 

ha  order  to  clarify  how  EPA  will 
compute  any  period  of  time  described  or 
allowed  in  the  RCF,  the  Agency  is 
adding  new  $  307.13 — ComputatiQn  of 
Time. 

Final  Rule 

Subpart  A  is  modified  as  follows: 

1.  New  §  307.13 — Computation  of 
Time— is  added  to  the  rule  as  follows: 

"In  computing  any  period  of  time 
described  ot  allowed  in  fiiis  part,  except  as 
otherwise  provided,  the  day  of  the  event  £nnn 
which  the  designated  period  begins  to  run 
shall  not  be  included.  Saturdays,  Sundays, 
and  Federal  legal  holidays  shall  be  included. 
When  a  stated  time  expires  on  a  Saturday, 
Sunday,  or  Federal  legal  holiday,  the  stated 
time  p>eriod  shall  be  extended  to  include  the 
next  business  day.” 

2.  Sections  307.13  and  307.14  are 
redesignated  as  new  §  §  307.14  and 
307.15. 

Section  307.14  Definitions 

Comment 

A  commenter  stated  that  the 
definition  and  potential  interpretation 
of  the  term  “necessary  costs”  is  critical 
to  the  operation  of  the  procedures 
contained  in  the  proposed  rule.  A 
"necessary  cost”  is  defined  as  one  that 
is  determined  by  EPA  to  be  “required," 
“reasonable,”  “allocable,”  and 
"otherwise  allowable.”  The  commenter 
expressed  concern  that  the  potential 
interpretation  of  these  criteria 
introduces  an  excessive  element  of  risk 
and  uncertainty  into  the  claims  process. 
The  commenter  recommended  that  EPA 
should  constrain  its  review  of  whether 
costs  are  “necessary”  to  avoid 
potentially  unfair,  inconsistent,  or 
unduly  burdensome  claims  review 
procedures.  The  commenter  also 
suggested  that  any  costs  that  the  PRP 
incurred  in  good  faith,  in  substantial 
compliance  with  the  PDD,  and  that  are 
not  unreasonable,  should  be  paid 
promptly  and  in  Kill.  Reimbursement  of 
such  costs  should  not  be  denied, 
reduced,  or  delayed  due  to  trivial  or 
inconsequential  deficiencies  in  the 
erwork. 
espouse 
The  Agency  disagrees  that  the 
potential  interpretation  of  the  term 
“necessary  costs”  introduces  cm 
excessive  element  of  risk  and 
uncertainty  into  the  claims  process. 
Section  111(a)(2)  of  CERGLA  authorizes 
the  Agency,  through  delegation  (E.O. 
12580),  to  use  the  Fund  to  reimburse  a 
claimant  only  for  “necessary”  response 
costs  incurred  as  a  result  of  conducting 
a  preauthorized  response  action.  The 
Agency  has  defined  the  term  “necessary 
costs,”  in  part,  to  provide  more  certainty 
as  to  the  meaning  of  this  term.  EPA  has 


erqrUcitly  defined  the  term  “necessary 
costs”  imder  §  307.14  of  the  RCP  as 
follows: 

“Necessary  response  costs  are  costs 
determined  to  be: 

(1)  Required  (based  upon  file  site- 
specific  circumstances); 

(2)  Reasonable  (nature  and  amount  do 
not  exceed  that  estimated  or  whidi 
would  be  incurred  by  a  prudent  person); 

(3)  Allocable  (incurred  spedficalfyf^ 
the  site  at  issue);  and 

(4)  Otherwise  allowable  (consistent 
with  the  limitations  and  exclusions 
under  the  appropriate  Federal  cost 
principles)  *  *  •  .” 

In  addition,  EPA  has  developed  and 
will  issue  guidance  to  prospective 
claimants  on  the  response  claims 
process  that  addresses  the 
determination  of  “necessary”  response 
costs. 

EPA  generally  agrees  with  the 
commenter  that  file  PRP  should  be 
reimbursed  for  response  costs  promptly 
and  in  full  if  the  PRP  incurs  response 
costs  in  good  faith,  in  substantial 
compliance  with  the  Consent  Decree 
and  the  PDD.  and  the  costs  are  not 
imreasonable.  As  provided  for  in  the 
RCP,  if  a  claim  sufficiently  fulfills  the 
requirements  established  in  the  PDD, 
the  Agency  will  promptly  award  the 
claim  and  reimburse  the  claimant  in  the 
amount  of  the  approved  response  costs. 
Also,  payment  of  a  claim  will  not  be 
denied,  reduced,  or  delayed  due  to 
trivial  or  inconsequential  deficiencies  in 
the  paperwork.  For  mixed-funding 
claims,  once  a  perfected  claim  has  been 
received  by  the  Agency,  EPA  will  pay 
the  amount  due  within  60  days  or 
interest  will  begin  accruing  on  that 
amoimt.  However,  the  Agency  would 
like  to  emphasize  that  in  order  for  EPA 
to  be  able  to  adequately  evaluate  a  claim 
in  a  timely  manner,  the  claimant  must 
submit  complete  and  accurate 
information  and  documentation. 

Final  Rule 

In  order  to  clarify  the  meaning  of  the 
term  “perfected,”  ffie  Agency  is  making 
a  minor  revision  to  the  defiriition  of  this 
term  in  §307.14.  The  definition  of 
“perfected”  will  read  as  follows: 

“Perfected  means  the  point  at  which 
EPA  determines  that  the  written 
demand  for  a  sum  certain  (i.e.,  daim) 
has  the  documentation  necessary  to 
substantiate  the  appropriateness  of  the 
amormts  claimed;  i.e.,  the  claim  is 
technically  complete.” 

Subpart  fi — ^Eligible  Claimants; 
Allowable  Claims;  Preauthorizatiun 

Section  307.21  Nature  Of  Eligible  Claims 

Comment 

One  commenter  urged  the  Agency  to 
promulgate  a  final  ruTefiiat  would  allow 


5464  Federal  Register  /  Vol.  58,  No.  12  /  Thursday,  January  21,  1993  /  Rules  and  Regulations 


for  the  use  of  mixed-funding  settlements 
for  remedial  actions  at  both  National 
Priorities  List  (NPL)  and  non-NPL  sites. 
The  commenter  argued  that  the 
statutory  language  of  CERCLA  section 
122  does  not  pit^bit  mixed-funding 
settlements  for  remedial  actions  at  non- 
NPL  sites.  The  commenter  also  stated 
that  mixed-funding  settlements  at  non- 
NPL  sites  make  practical  sense,  since 
there  are  occasional  hazardous  waste 
sites  that  warrant  expedited 
remediation,  althou^  the  sites  have  not 
yet  gone  through  the  lengthy  process  to 
qualify  for  listing  on  the  NPL. 

Response 

EPA  does  not  agree  with  this 
commenter.  Section  122(a)  of  CERCLA, 
which  authorizes  the  use  of  mixed- 
funding  agreements,  requires  that  such 
agreements  be  facilitated,  whenever 
practicable,  that  are  "  *  *  *  in  the 
public  interest  and  consistent  with  the 
National  Contingency  Plan  in  order  to 
expedite  effective  remedial  actions  and 
minimize  litigation.”  (Emphasis  added.) 
Section  111(a)(2)  of  CE3(Q^  requires 
that  payment  of  a  claim  must  be  for 
necessary  response  costs  that  were 
incurred  “  *  *  *  as  a  result  of  carrying 
out  the  National  Contingency  Plan” 
(Emphasis  added.) 

Section  300.68(a)(1)  of  the  1985  NCP 
(and  §  §  300.425(b)  and  300.700(d)(3)(iii) 
of  the  1990  NCP)  provides  that  only 
those  releases  at  sites  included  on  the 
NPL  will  be  eligible  for  Fund-financed 
remedial  actions.  This  principle  was 
upheld  in  State  of  Ohio  v.  U.S.  EPA,  838 
F.2d  1325  (D.C.  Qr.,  1988).  The  NPL  is 
EPA’s  list  of  the  most  serious  hazardous 
waste  sites  identified  for  possible  long¬ 
term  remedial  response.  Thus,  the  NPL 
is  used  to  identify  priorities  among 
releases  and  potential  releases  and 
serves  as  a  basis  to  guide  the  allocation 
of  Fund  resources  among  releases.  The 
purpose  of  the  NPL  restriction  is  to 
ensure  that  the  limited  monies  in  the 
Fund  are  used  only  at  sites  that  have 
been  identified  as  posing  the  greatest 
potential  threats  to  human  health  and 
the  environment.  Inclusion  on  the  NPL. 
hov^ever,  is  not  a  precondition  for  the 
preauthorization  of  removal  actions  or 
remedial  planning  activities. 

Final  Rule 

EPA  is  promulgating  the  final  rule  as 
prraosed. 

Comment 

Another  commenter  stated  that  the 
proposed  rule  will  result  in  a  costly 
process  for  a  PRP  to  obtain  Agency 
approval  to  conduct  a  cleanup.  The 
commenter  maintained  that  the 
additional  planning  and  management 
costs  incurred  by  an  applicant  must  also 
be  reimbursed  from  the  Ftmd. 

Response 


The  costs  incurred  for  obtaining 
EPA’s  grant  of  preauthorization  is  a  cost 
associated  with  the  negotiation  of  a 
settlement  and,  as  such,  is  not 
reimbursable  from  the  Fund.  The 
preauthorization  process  is  an 
application  for  a  Mnefit  (i.e.,  a 
reimbursement  from  the  Fimd).  Thus, 
the  costs  associated  with  such 
applications  are  not  reimbursable.  In 
addition,  the  preauthorization  process  is 
an  opportimity  for  a  PRP  to  propose  his 
methods  for  management  of  the 
remediation  at  a  site  and  to  receive 
comments  from  EPA  concerning  the 
eventual  reimbursement  of  the  eligible 
response  costs.  Consequently,  the 
preauthorization  process  is  in  the  best 
Interests  of  both  the  Agency  and  the 
applicant.  It  is  the  applicant,  and  not 
^A.  who  determines  in  the  first 
instance  whether  his  application  is 
sufficient  and  in  compliance  with  EPA’s 
guidance.  The  more  complete  the  draft 
application,  the  more  streamlined  the 

E reauthorization  process  becomes  for 
oth  parties. 

A  PRP  would  be  legally  responsible 
for  clean-up  costs  at  a  site,  including 
planning  and  management  costs, 
regardless  of  whether  or  not  the  PRP 
had  entered  into  a  mixed-funding 
agreement.  As  discussed  above,  section 
111(a)(2)  of  CERCLA  authorizes  the 
reimbursement  of  claims  only  for 
“necessary”  response  costs.  All  costs 
that  meet  the  criteria  for  “necessary 
costs”  contained  in  the  RCP  will  be 
eligible  for  reimbursement  from  the 
Fimd.  In  addition,  section  112(b)(3)  of 
CERCLA  provides  that  a  claimant  shall 
bear  the  biirden  of  proving  his  claim. 
Therefore,  if  a  claimant  can  demonstrate 
that  particular  planning  and 
management  costs  meet  the  criteria  for 
“necessary  costs”  and  are  otherwise 
eligible,  these  costs  will  be  reimbursed 
frnm  the  Fund. 

Final  Rule 

EPA  is  promulgating  the  final  rule  as 
proposed. 

Comment 

One  commenter  raised  a  number  of 
issues  concerning  the  requirements  for 
contractor  claims  under  mixed-funding 
settlements.  First,  the  commenter  noted 
that  §  307.21(c)(1)  of  the  proposed  rule 
requires  that  a  contractor  claim  must 
arise  from  work  within  the  scope  of  the 
contract.  This  commenter  mcuntained 
that  in  most  contracts,  including  those 
for  work  at  Superfund  sites,  one  of  the 
primary  types  of  contractor  claims  is  for 
“changes”  or  “extras.”  The  commenter 
stated  that  in  situations  where  a 
“changes”  claim  does  not 
fundamentally  alter  the  basic  response 
technology  or  scope  of  work,  the 
contractor  claim  should  be  processed 


and  reimbursed  without  the  need  for 
submitting  a  revised  application  for 
preauthorization.  This  commenter  also 
recommended  that  the  proposed  rule 
should  be  clarified  by  allowing 
contractor  claims  that  are  “  *  *  * 
within  the  general  scope  of  work  •  *  * 

”  established  by  the  contract. 

Response 

EPA  disagrees  with  this  commenter. 
The  preamble  to  the  proposed  rule 
stated  that  contractor  claims  must  “ 

*  *  *  arise  from  work  that  is 
preauthorized  and  that  is  within  the 
scope  of  the  contract  at  issue.”  Change 
orders  should  never  be  used  for 
modifications  beyond  the  “scope  of  the 
contract.”  A  PDD  that  is  issued  to  a 
potential  claimant  will  not  require  a 
revised  application  for  preauthorization 
to  expand  the  scope  of  a  specific 
contract.  However,  if  a  particular  PDD, 
for  example,  authorizes  both  site 
excavation  and  construction,  and  a 
contract  is  awarded  for  construction 
only,  the  site  excavation  component 
cannot  be  “added”  to  this  contract  by  a 
change  order.  Similarly,  in  order  to  ^ 
reimbursed  fix)m  the  Fund,  a  design 
component  could  not  be  “added”  to  this 
contract  without  submitting  a  revised 
application  for  preauthorization. 

The  Agency  concurs  with  the 
commente,  's  statement  that  contractor 
claims  that  are  within  the  “general” 
scope  of  work  established  by  the 
contract  should  be  allowed.  However, 
EPA  believes  the  addition  of  the  word 
“general”  to  the  regulatory  language  is 
unnecessary  because  the  Agency  already 
interprets  the  phrase  “  *  •  *  within  the 
scope  of  work  *  *  *  ”  as  meaning 
within  the  “general”  scope  of  work 
established  by  the  contract.  Moreover, 
the  phrase  is  generally  understood  as 
having  such  a  meaning. 

Final  Rule 

EPA  is  promulgating  the  final  rule  as 
pr^osed. 

Comment 

Second,  the  commenter  noted  that 
§  307.21(c)(3)  of  the  proposed  rule  will 
result  in  EPA  denying  contractor  claims 
if  the  claims  are  “caused  by  the 
mismanagement  of  the  claimant.”  This 
commenter  maintained  that  the  term 
“mismanagement”  is  an  open-ended 
standard  and  is  ambiguous.  The 
commenter  stressed  that  the  final  rule 
should  delete  the  mismanagement 
standard  and  clarify  that  contractor 
claims  for  cost  overruns  are 
reimbursable  from  the  Fund  “unless 
they  are  due  to  the  negligence  of  the 
PRPs  or  the  contractor.” 

Response 

The  Agency  does  not  agree  that  the 
mismanagement  standard  concerning 
contractor  claims  should  be  deleted  or 
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that  the  term  “mismanagement”  is 
open-ended  or  ambiguous.  In  general, 
public  funds  will  not  be  used  to 
reimburse  a  claimant  when  there  is 
fraud,  waste,  abuse,  or  mismanagement 
of  the  response  action.  Therefore,  EPA 
believes  mat  it  is  essential  that 
claimants  be  held  responsible  for  the 
competent  management  of  the  response 
action  and  of  their  contractors.  In 
addition,  §  307.32(h)  of  the  RCP 
provides  for  the  adjustment  of  costs 
where  a  response  action  is  determined 
to  be  inefre^ve  due  to  acts  of  omission 
or  commission  of  the  claimant  himself, 
the  claimant’s  employees,  or  the 
claimant's  contrartor. 

Final  Rule 

EPA  is  promulgating  the  final  rule  as 
proposed. 

Comment 

Third,  the  commenter  stated  that 
§  307.21(c)(4)  of  the  proposed  rule  also 
provides  that  contractor  claims  may  be 
denied  if  they  are  "caused  by  the 
claimant’s  vicarious  liability  for  the 
improper  actions  of  others.”  This 
commenter  noted  that  contractors  hired 
by  PRPs  to  perform  remedial 
construction  are  usually  independent 
contractors  and.  therefore,  the  PRPs  are 
generally  not  vicariously  liable  for  their 
actions.  The  commenter  suggested  that 
the  Agency  consider  eliminating  PRP 
vicarious  hability  as  a  grovmds  for 
denying  Fund  reimbursement  of 
contractor  claims  in  order  to  avoid 
unfair  denials  of  legitimate  claims.  The 
commenter  also  stated  that  if  EPA 
decides  to  continue  to  include  the 
concept  of  vicarious  liability,  the  rule 
should  at  least  clarify  that  a  PRP  may  be 
found  vicariously  liable  only  under  the 
following  circumstances:  (1)  where  the 
PRP  negligently  hires  an  incompetent 
contractor;  or  (2)  where  the  PRP 
assumes  direct  control  of  the  day-to-day 
operations  of  the  contractor. 

Response 

EPA  disagrees  that  the  claimant 
vicarious  liability  standard  should  be 
modified  or  deleted  as  a  grounds  for 
denying  contractor  claims.  A  claimant’s 
vicarious  liability  refers  to  the  liability 
for  the  actions  of  others  that  a  claimant 
must  accept  as  a  part  of  his  general 
management  responsibility.  The  Agency 
believes  that  a  claimant  must  accept  this 
management  responsibility  if  the 
claimant  is  to  competently  direct  and 
oversee  a  response  action  at  a  site. 

Final  Rule 

EPA  is  promulgating  the  final  rule  as 
proposed. 

Section  307.22  Preauthorization  of 
Response  Actions 

Comment 


Several  commenters  discussed  issues 
related  to  the  preauthorization  of 
response  actions  in  the  context  of 
mixed-funding  agreements,  and 
emphasized  the  need  to  streamline  the 
process.  One  commenter  stated  that  in 
the  context  of  mixed-funding 
settlements  for  remedial  actions  under 
Consent  Decrees  at  NPL  sites  where 
Records  of  Decision  (RODs)  have  been 
issued,  the  proposed  requirements  for 
the  submission  of  information  in  the 
application  for  preauthorization  are 
excessive  and  r^undant.  This 
commenter  concurred  with  the 
suggestion  in  the  preamble  to  the 
proposed  rule  (at  54  FR  37905)  that  the 
reauthorization  process  be  streamlined 
y  incorporating  existing  documents  by 
reference  in  the  application. 

Another  commenter  indicated  that 
because  cleanups  under  mixed-funding 
settlements  are  subject  to  public 
comment.  Federal  court  review,  and 
EPA  approval  and  oversight,  the  same 
regulatory  safeguards  needed  for  non- 
P^  cleanups  should  not  apply  to 
cleanups  conducted  under  mixed- 
funding  settlements.  The  commenter 
stressed  that  the  information  required 
by  a  number  of  the  application 
provisions  can  be  easily  obtained  from 
other  sources  (e.g.,  the  work  plan,  the 
remedial  investigation/  feasibility  study 
(RI/FS),  the  Consent  Decree).  This 
commenter  suggested  that  ^A  propose 
a  separate  rule  that  would  be  applicable 
only  to  mixed-funding  claims  and  that 
would  contain  a  streamlined  application 
process.  This  commenter  also 
recommended  that  PRP  applications  not 
be  required  to  include  information  on 
the  identity  of  other  PRPs  or  persons 
who  may  have  received  special  or 
general  notice  letters  from  EPA,  because 
&e  Agency  will  already  have  the 
desir^  information  in  its  possession. 
Finally,  this  commenter  stated  that  if 
the  Agency  elects  not  to  propose  a 
separate  rule  or  not  to  continue  with  the 
current  system  of  mixed-funding 
preauthorization  which,  in  the 
commenter’s  view,  has  proven  to  be 
workable  in  a  number  of  instances,  the 
proposed  rule  should  be  revised 
appropriately  to  take  into  account  the 
unique  nature  of  mixed-funding 
settlements. 

A  commenter  also  noted  that  mixed- 
funding  settlements  are  subject  to 
Federal  court  approval  as  part  of  a 
Consent  Decree.  The  commenter 
questioned  whether  the  extent  and 
complexity  of  the  information  required 
in  the  application  for  preauthorization 
is  necessary  when  the  settlement  is 
already  subject  to  court  review  and 
enforcement.  In  addition,  the 
commenter  suggested  that  EPA 


reevaluate  the  extent  of  the 
preauthorization  requirements  for 
mixed-funding  settlements,  because  the 
Agency’s  need  for  adequate  response 
claims  information  must  be  balanced 
with  its  need  to  maximize  mixed- 
funding  settlements,  consistent  with  the 
mandate  of  SARA  and  the  recent 
management  review  of  the  Superfund 
program  ("A  Management  Review  of  the 
Superfund  Program.”  William  K.  Reilly, 
Administrator,  U.S.  EPA,  1989). 

Finally,  one  of  these  commenters 
suggested  that  although  the  proposed 
rule  encourages  private  party  cleanups, 
the  Agency  should  simplify  the  process, 
wherever  possible,  to  allow  for  PRPs  to 
initiate  cleanups  promptly,  without 
imnecessary  government  intervention  or 
delay. 

Response 

Although  a  mixed-funding  settlement 
with  a  PI^  will  provide  for  public 
comment.  Federal  court  review  and 
approval,  and  EPA  oversight,  the 
Agency  believes  that  the 
preauthorization  requirements  for  a 
mixed-funding  settlement  that  are  set 
forth  in  the  R^  are  necessary  to  ensure 
appropriate  uses  of  Fund  monies  and  to 
guarantee  that  Fimd  resources  that  are 
available  for  mixed-funding  settlements 
are  expended  in  accordance  with 
environmental  and  public  health 
priorities.  EPA,  however,  does  recognize 
the  unique  nature  of  mixed-funding 
settlements  under  the  preauthorization 
process. 

As  referenced  above,  the  Agency  has 
developed  guidance  on  the  mixed- 
funding/response  claims  process  for 
applicants  and  claimants.  The  guidance 
enectively  streamlines  the  process  for 
requesting  the  Agency’s  prior  approval 
for  a  PRP  to  conduct  a  response  action 
by  allowing  PRP  applicants  to  utilize 
information  that  was  developed  for  the 
Consent  Decree  as  a  basis  for  meeting 
the  information  requirements  of  the 
application  for  preauthorization.  This 
process  will  reduce  the  amount  of  new 
information  that  a  PRP  must  develop 
and,  therefore,  will  reduce  the  time  and 
cost  required  to  prepare  an  application. 

However,  the  Agency  disagios  that  a 
separate  rulemaking  is  necessary  for 
mixed-funding  claims.  EPA  will  utilize 
the  procedures  in  the  RCP,  which  are 
issued  rmder  the  authority  of  section 
112  of  CERCLA,  to  implement  its 
authority  to  reimbiirse  from  the  Fund 
parties  who  are  potentially  liable  for 
releases  and  who  agree  to  conduct 
response  actions  pursuant  to  section 
122(b)(1)  of  CERCLA.  EPA  believes  that 
both  mixedrfunding  claims  and  claims 
that  are  authorized  by  CERCLA  section 
111(a)(2)  can  be  effectively  regulated 
under  a  single  rulemaking  and  that  the 
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proposal  of  a  separate  rule  ka  mixed- 
funding  claims  is  neither  necessary  nor 
would  it  be  an  efficient  use  of  Agency 
resources. 

In  addition.  EPA  disagrees  that  an 
applicant  should  not  be  required  to 
provide  or  include  information  in  the 
application  for  preauthorization  on  the 
identity  of  any  uown  PRP,  including 
the  applicant  and  pwsons  who  may 
have  received  special  or  gen«al  notice 
letters  from  the  Agency.  Section 
307.22(b)(3)  of  the  RCP  requires 
applicants  to  provide  the  identity  of  any 
such  perscxi.  This  requiremoat  appHes 
to  all  requests  for  preeuthorizaticm.  by 
both  PRP  md  non-PRP  applicants.  The 
emphasis  of  this  requirement  concerns 
applicants  identifying  any  additional 
Fid’s  that  are  unknown  to  the  Agency. 

In  meeting  this  requirement,  applicants 
may  assist  EPA  in  identifying  and 
locating  additional  PHI’S  udio  can  be 
brought  into  the  negotiations  to  arrive  at 
a  mixed-funding  settlement  agreement 
or  from  whom  ^A  can  recover  the  costs 
of  the  Fund- financed  portion  of  the 
preauthorized  response  action.  Rather 
than  requiring  an  applicant  to  determine 
whether  EPA  has  sent  special  or  general 
notice  letters  to  all  parties  on  the 
applicant’s  list  of  PRPs,  the  Agency  is 
requesting  that  the  applicant  provide  a 
complete  list  of  PRPs.  In  order  to  clarify 
the  intended  piupose  of  the 
requirement,  EPA  has  modified  the 
requirement  to  stress  that  the  applicant 
must  identify  any  known  potentially 
responsible  parties. 

Final  Rule 

Section  307.22(bK3)  is  modified  as 
follows; 

“The  identity  of  any  potentially 
responsible  parties  knowm  to  the  applicant, 
(induding  the  applicant),  and  any  contact 
with  such  parties,  including,  but  not  limited 
to,  any  correspondence,  agreements,  or 
litigation  with  such  parties;” 

Comment 

One  commenter  recommended  that 
EPA  should  not  rule  out  the 
preauthorization  of  an  RI/FS,  even  in  a 
situation  where  no  agreement  has  been 
reached  with  the  PRP  concerning  the 
PRP  conducting  the  final  response 
action.  The  commenter  concluded  that 
the  legislative  history  of  CERCLA  makes 
it  clear  that  mixed  funding  is 
appropriate  for  conducting  an  Rl/FS, 
even  though  there  is  no  guarantee  that 
the  PRP  will  conduct  the  response 
action.  The  commenter  also  noted  that 
the  use  of  a  mixed-funding  agreement 
for  performing  an  RI/FS  would  be  useful 
because  it  would  establish  an  early 
precedent  of  cooperation  between  EPA 
and  the  PRP,  while,  at  the  same  time, 
expediting  the  preliminary  stages  of  the 
cleanup. 


Response 

EPA  wishes  to  ckrify  that  it  has  not 
ruled  out  the  preauthorization  of  an  RI/ 
FS  to  be  conducted  by  a  PRP  under  a 
mixed-funding  settlement.  As  noted  by 
another  commenter,  in  fiscal  year  1989, 
the  Agency  preeuthorized  an  RI/FS  on 
the  technical  merits  of  a  single  study  of 
the  ground  water  at  three  contiguous 
sites  in  Tampa,  Fknida.  It  is  Agency 
policy,  however,  that  preauthorization 
of  an  RI/FS  in  the  context  of  a  mixed- 
funding  agreement  is  generally  not 
available  unless  the  TOP  agrees  to 
imdertake  any  response  action  that  EPA 
may  subsequently  determine  is 
necessary.  This  is  because  EPA  has 
conclude  that  it  would  be  an 
inefficient  use  of  Agency  resources  to 
negotiate  settlement  agreements  that  are 
limited  in  scope  to  RI^Ss.  In  addition, 
there  is  generally  insufficient 
information  available  to  both  a  potential 
applicant  and  the  Agmicy  during  the 
ea^  stages  of  RI/FS  negotiation  to 
evaluate  fully  the  relative  merits  of  a 
mixed-funding  agreement 

Final  Rule 

EPA  is  promulgating  the  final  rule  as 
prraosed. 

Comment 

A  comments  recommended  that  the 
preauthorization  provision  in 
§  307.22(f)(3)  requiring  an  applicant  to 
obtain  the  assurance  of  State 
cooperaticm  be  amended  to  require  that 
the  PRP  need  only  establish  that  he  has 
made  a  “good  faith”  effmt  to  obtain 
such  an  assurance  of  cooperation.  The 
commenter  stressed  that  under  the 
proposed  rule,  a  State’s  refusal  to 
cooperate  for  various  reasons  could 
significantly  delay  m  even  imperil  a 
settlement  and  cleanup.  The  commenter 
stated  that  the  Agmicy  should  not 
expand  the  authorities  concerning 
States’  role  in  Superfund  response 
actions  that  are  carefiilly  established  by 
statute  and  should  not  provide  the 
States  with  what  is  tantamount  to  veto 
power  over  all  mixed-funding 
settlements  by  requiring  a  PI^  to  assure 
State  cooperation  as  a  condition  of 
preauthorization. 


intent  is  clear  when  $  307.22(f)(3)  is 
read  in  conjimction  with  the 
instructions  for  the  Application  for 
Preauthorization,  EPA  will  clarify  the 
requirement  concerning  the  assurance  of 
State  and  Indian  'Tribe  cooperation. 
Sections  104(c)(2)  and  126(a)  of 
CERCLA  provide  that  EPA  will  consult 
with  affected  States  or  Indian  'Tribes 
before  determining  the  appropriate 
remedial  action  to  be  taken  at  a  site 
pursuant  to  section  104.  Preauthorized 
response  actions  are  not  response 


actions  \mder  section  104  of  CERCLA. 
However,  as  a  matter  of  policy,  the 
Agency,  or  the  applicant,  will  seek  to 
coordinate  preauthorized  response 
actions  with  the  appropriate  State.  In 
the  preamble  to  the  proposed  rule  (at  54 
FR  37903),  the  Agency  stated  that  “the 
applicant  seeking  preauth(niz8tion  of  a 
remedial  action  is  encouraged,  at  the 
time  the  application  for 
preauthorization  is  filed,  to  obtain  a 
letter  signed  by  the  designated  State  or 
Indian  'Tribe  hazardous  waste  official 
that:  (1)  concurs  urith  the  pn^)osed 
action;  and  (2)  assures  the  cooperation 
of  the  State  or  Indian  'Tribe  in  the 
proposed  action.”  (Emphasis  added). 

The  preamble  also  stated  that  “If  tiie 
applicant  does  not  supply  a  letter  from 
the  State  or  Indian  Trilk  official, 
documentation  must  be  supplied  that 
every  reason<d>le  effort  was  made  to 
olrtain  the  cooperation  of  the  State  or 
Indian  'Tribe.”  (Emphasis  added). 

The  submissicm  of  a  letter  by  an 
applicant  will  minimize  or  eliminate 
entirely  the  time  required  by  EPA  for 
coordination  and  consultation  with 
States  or  Indian  Tribes.  'The  absence  of 
this  letter,  however,  will  not  be  used  as 
the  basis  for  denying  preauthcnization  to 
an  applicant  as  long  as  documentation 
is  supplied  that  infficates  that  “every 
reasonable  effort”  was  made  to  d>tain 
the  cooperatitm  of  the  State  ot  Indian 
Tribe.  Consequently,  the  proposed  rule 
does  not  provide  States  or  Indian  'Tribes 
with  what  is  tantamount  to  veto  power 
over  all  mixed-funding  settlements. 

Final  Rule 

Section  307.22(f)(3)  is  modified  and 
will  read  as  follows: 

“Documentation  of  reasonable  effort  to 
obtain  foe  cooperation  of  the  State  at  Indian 
Tribe;” 

Comment 

One  commenter  suggested  that  the 
proposed  policy  stipulating  that  it  is  not 
appropriate  to  preauthorize  a  response 
action  unless  long-term  operation  and 
maintenance  (0&]^  will  be  undertaken 
and/or  paid  for  by  a  party  other  than 
EPA  is  not  prudent  and  is  not  reqttired 
by  CERCLA.  'The  conunenter  stated  that 
there  is  no  reason  to  arbitrarily  limit 
mixed-funding  settlements  to  capital 
costs  or  to  require  a  settling  PRP  to 
provide  assurance  of  long-term  O&M 
expenses.  Instead,  the  issue  of  O&M 
expenses  is  better  left  for  resolution 
through  negotiation  in  an  appropriate 
Consent  Decree. 

Response 

EPA  does  not  agree  with  this 
commenter.  It  is  true  that  the  provision 
concerning  O&M  is  not  specifically 
required  by  CERCLA.  However,  it  is 
EPA  policy,  as  stated  in  “Evaluating 
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Mixed-Funding  Settlements  Under 
CERCLA,”  53  FR  8279,  March  14, 1988, 
that  the  Agency  will  not  pay  for  O&M 
costs  necessary  to  maintain  the 
effectiveness  of  a  response  measure 
following  its  completion  imder  a  mixed- 
funding  settlement.  The  Agency  does 
not  believe  it  is  appropriate  to 
preauthorize  a  response  action  imder  a 
mixed-funding  settlement  that  provides 
for  the  payment  of  O&M  costs  by  EPA 
because  the  Agency  would  not  utilize 
Fund  monies  for  these  costs  under  a 
CERCLA  section  104  response  action 
that  is  financed  fix)m  the  Fund. 

Moreover,  it  is  important  to  note  that 
it  is  the  PRP,  not  EPA,  who  remains 
legally  responsible  and  accountable  for 
the  continued  success  of  the  response 
action.  The  reason  for  authorizing  a  PRP 
to  conduct  an  RD/RA  is  to  place  the 
responsibility  for  a  successful  cleanup 
of  hazardous  waste  disposal  sites  on 
those  who  are  liable.  The  Agency  policy 
not  to  preauthorize  a  remedial  action 
unless  the  PRP  assumes  the  long-term 
O&M  costs  is  designed  to  conserve  the 
limited  resources  of  the  Fimd. 

The  final  rule  provides  examples  of  ' 
how  claimants  may  finance  O&M  costs. 

A  PRP  or  other  claimant  may  satisfy 
long-term  O&M  activities,  if  applicable, 
in  one  of  two  ways;  (1)  By  posting  a 
bond  or  other  financial  assurance, 
satisfactory  to  EPA,  which  is  sufficient 
in  amount  to  cover  the  costs  of 
necessary  long-term  O&M;  or  (2)  by 
submitting  a  written  assurance  from  the 
State  to  provide  for  long-term  O&M  of 
the  response  action.  The  mixed-funding 
guidance  (at  53  FR  8284)  cited  above 
also  notes  that  “The  Agency  will 
generally  resort  to  enforcement  actions 
rather  than  committing  Fund  money  for 
cleanup  at  the  site  when  both  the  PRPs 
and  the  State  refuse  to  be  responsible  for 
O&M.” 

Final  Rule 

EPA  is  promulgating  the  final  rule  as 
pr^osed. 

Comment 

Section  307.22(i)  of  the  proposed  rule 
provides  that  if  a  preauthorized 
response  action  requires  modification  or 
if  it  appears  that  project  costs  will 
exceed  approved  costs,  a  revised 
application  for  preauthorization  must  be 
submitted  by  the  PRP  and  approved  by 
EPA  before  different  or  additional 
response  activities  can  be  undertaken  at 
the  site,  if  such  activities  are  to  be 
eligible  for  compensation  finm  the 
Fund.  One  commenter  maintained  that 
this  requirement  is  wasteful  and 
unnecessary  in  mixed-funding 
situations.  The  commenter  noted  that  if 
extra  response  work  under  a  mixed- 
funding  agreement  is  to  be  conducted,  it 
is  Ukely  that  EPA,  in  its  oversight 


capacity,  will  have  requested  or 
approved  the  work,  and  the  PRP  should 
not  be  obligated  to  obtain  approval  for 
what  the  Agency  has  initiated  or  already 
has  concluded  is  necessary. 

Response 

EPA  does  not  agree  with  this 
commenter.  In  accordance  with  section 
111(a)(2)  of  CERCLA  and  §  300.700(d)  of 
the  revised  NCP,  all  response  actions 
and  costs  must  be  approved  in  advance 
by  EPA  through  the  preauthorization 
process  in  order  for  a  claim  to  be 
submitted  against  the  Fund.  This 
requirement  avoids  ambiguity  as  to 
whether  particular  activities  are  within 
the  scope  of  the  preauthorized  response 
action,  which  protects  the  interests  of 
both  the  potential  claimant  and  the 
Agency.  Without  advance  approval  of 
response  activities  by  EPA,  a  potential 
claimant  has  no  assurance  that  the  costs 
will  be  deemed  eligible.  The  revised 
application  for  preauthorization  needs, 
therefore,  fo  reflect  the  specific  changes 
concerning  the  modified  response 
activities  or  the  additional  response 
costs,  and  the  Agency  will  consider 
these  changes  only. 

EPA's  involvement  in  the  response 
activities  at  a  site,  through  the  focused 
approach  to  oversight,  will  tend  to 
minimize  the  time  required  for  the 
approval  of  the  activities  and  will, 
therefore,  provide  an  indication  of 
whether  the  additional  work  is 
appropriate.  However,  EPA’s  oversight 
does  not  involve  constant  monitoring  of 
whether  additional  amounts  of  money 
are  available  in  the  Fund. 

Final  Rule 

EPA  is  promulgating  the  final  rule  as 
proposed. 

Section  307.23  EPA’s  Review  of 
Preauthorization  Applications 

Comment 

A  number  of  commenters  expressed 
concern  about  the  time  required  for 
EPA’s  review  of  an  application  for  ~ 
preauthorization.  One  commenter 
suggested  that  the  proposed  rule  would 
benefit  £rom  setting  a  time  limit  for 
EPA’s  review  of  a  completed 
application.  This  commenter  also 
suggested  that  the  Agency  identify  a 
time&ame  in  which  a  PDD  would  be 
prepared.  Another  commenter  noted 
that  as  part  of  its  management  review  of 
the  Superfund  program,  EPA  stated  that 
it  will  establish  a  single,  integrated 
timeline  for  both  enforcement  and 
Fimd-financed  activities.  Thus,  EPA 
indicated  that  it  will  establish  deadlines 
for  completing  negotiations,  and  follow¬ 
up  with  enforcement  or  response 
actions.  At  the  same  time,  the 
management  review  acknowledged  that 
the  preparation  of  PDDs  by  EPA 


Headquarters  has  already  led  to  delays. 
This  commenter  expres^  concern  that 
these  conflicting  constraints  “may  mean 
that  mixed-funding  settlement  offers 
will  be  caught  in  a  time  squeeze  and 
will  not  be  accepted  by  the  Agency.” 

Response 

The  Agency  does  not  believe  that  it  is 
advisable  to  include  time  limits  within 
the  regulatory  language  of  the  RCP  for 
the  review  and  evaluation  of 
applications  for  preauthorization  or  for 
the  preparation  of  a  PDD.  The  time 
required  by  the  Agency  to  review  and 
evaluate  an  application  for 
preauthorization  and  to  prepare  the 
corresponding  PDD  will  fluctuate 
because  of  the  wide  range  of  conditions 
and  response  activities  for  which 
applicants  will  be  seeking 
preauthorization.  EPA  has  not  included 
these  time  limits  in  the  proposed  or 
final  rule  because  the  Agency  believes 
that  it  is  important  to  thoroughly  review 
each  application  for  preauthorization 
and  to  carefully  prepare  the 
corresponding  PDD,  rather  than  to 
attempt  to  complete  these  activities 
under  a  self-imposed  regulatory 
deadline. 

However,  EPA  has  set  an  internal  goal 
of  45  days  for  the  review  and  approval 
of  an  application  for  preauthorization 
under  a  mixed-funding  settlement 
(“Evaluating  Mixed-Funding 
Settlements  Under  CERGLA,”  53  FR 
8279,  at  page  8282,  March  14, 1988).  In 
all  cases,  the  Agency  will  attempt  to 
review  applications  for  preauthorization 
and  to  prepare  PDDs  in  as  expeditious 
a  manner  as  possible. 

The  Agency  would  also  like  to  stress 
the  importance  of  receiving  complete 
and  accurate  information  from 
applicants  submitting  applications  for 
preauthorization.  When  reviewing  an 
application  for  preauthorization,  a  lack 
of  complete  and  accurate  information 
can  lengthen  unnecessarily  the  time 
required  by  EPA  to  reach  a  decision 
concerning  preauthorization.  An 
applicant  should  be  careful  to  meet  the 
requirements  contained  in  the  RCP  and 
to  follow  the  corresponding  guidance 
issued  by  the  Agency  when  he  is 
preparing  an  application  for 
preauthorization. 

In  addition,  mixed-funding 
settlements  should  not  be  denied  by 
EPA  because  of  time  conflicts  between 
any  deadlines  set  for  the  completion  of 
negotiations  or  follow-up  enforcement 
actions  and  the  time  required  by  the 
Agency  to  prepare  a  PDD.  Section  122(e) 
of  CERCLA  provides  that  EPA  may  not 
commence  an  action  under  sections 
104(a)  or  106  of  CERCLA  for  120  days 
after  providing  notice  to  a  PRP.  A  PRP 
has  60  days  from  the  date  of  receipt  of 
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such  notice  to  submit  a  good-faith  o&r 
to  EPA.  The  time  required  by  EP  A  to 
prepare  a  PDD  will  significantly  less 
than  this  time  period.  Ahk>.  as 
applicants  and  EPA  gain  more 
experience  with  mixed-fimding, 
preparation  of  the  PDD  should  not  delay 
the  settlement  process. 

Final  Rule 

EPA  is  promiilgating  the  final  rule  as 
pr^osed. 

Comment 

One  commenter  stated  that  even  after 
an  application  for  preauthorization  is 
filed,  the  temptation  for  the  Agency  to 
deny  preauthorization  will  be  great 
because  there  are  more  timely  ways  to 
address  the  hazardous  waste  problems 
at  sites  and  because  there  is  such 
competition  for  Fund  money.  The 
commenter  suggested  that  in  the  case  of 
a  legitimate  application,  this  temptation 
must  be  resisted  and  the  Agency  must 
be  required  to  reasonably  process  and 
approve  the  request  for  preauthorization 
and  associated  claim. 

Response 

In  response  to  this  comment,  the 
Agency  Mlieves  that  a  distinction  needs 
to  be  made  between  an  application  for 
preauthorization  that  is  submitted  by  a 
non-PRP  and  an  application  that  is 
submitted  by  a  PRP  under  a  mixed- 
funding  agreement.  With  regard  to  an 
application  submitted  by  a  non-PRP,  the 
Agency  will  first  consider  an 
enforcement  action  ageiinst  a  PRP  or  a 
Fund-financed  CERCIA.  section  104 
action  conducted  by  trained  response 
action  personnel.  In  evaluating  a  non- 
PRP  application  for  preauthorization, 
EPA  will  consider  the  time  required  to 
implement  either  one  of  these  options 
versus  the  time  required  to  determine 
the  capability  of  the  applicant  to 
undertake  the  propos^  response 
activities.  EPA  will  preauthorize  a 
response  action  by  a  non-PRP  only 
when  it  determines  that  such  an  option 
is  the  best  available  means  to  address  a 
release  at  a  site. 

With  regard  to  an  application  for 
preauthorization  that  is  submitted  by  a 
PRP  under  a  mixed-fimding  agreement, 
it  is  EPA’s  stated  policy  that  the  Agency 
will  utilize  a  mixed-funding  settlement, 
if  appropriate,  to  settle  for  less  than  100 
percent  of  response  costs.  Pursuant  to 
CERCLA  section  122(a),  EPA  will 
consider  whether:  (1)  Mixed  funding  is 
in  the  public  interest  for  the  NPL  site; 
(2)  the  respijnse  action  can  be  carried 
out  consistent  with  the  NCP;  (3)  a 
mixed-funding  agreement  will  expedite 
the  remedial  action;  and  (4)  a  mixed- 
funding  agreement  will  minimize  the 
need  for  litigation.  EPA  will  generally 
accomplish  preauthorization  through  a 
mixed-funding  settlement  within  the 


timeframe  for  settlmnents  established  by 
statute  and  EPA  policy. 

Final  Rule 

EPA  is  promulgating  the  final  rule  as 
prraosed. 

Comment 

A  commenter  noted  that  there  does 
not  appear  to  be  an  appeal  process 
avail^le  to  address  the  denial  of 
preauthorization  upon  the  Agmcy’s 
failure  to  issue  a  PDD.  The  commenter 
maintained  that  this  appeal  process 
must  be  allowed. 

Response 

The  RCP  does  not  provide  for  an 
appeal  process  to  address  the  denial  of 
preauthorization  because  EPA’s 
preauthorization  of  a  proposed  response 
action  pursuant  to  CERCLA  is  entirely 
discretionary.  CERCLA  section  122(b)(2) 
provides  that  decisions  regarding  the 
availability  of  Fund  finmicing  for 
mixed-funding  agreements  are  not 
subject  to  judicial  review  imder 
CERCLA  section  122(d). 

The  Agency  will  grant 
preauthorization  of  a  response  action 
through  the  preauthorization  process 
only  if  the  response  action  is  of 
sufficient  priority  to  merit  Fund 
expenditrire.  Sermon  300.700(d)(3)  of 
the  revised  NCP  provides  that:  “All 
applications  for  preauthorization  will  be 
reviewed  to  determine  whether  the 
request  should  receive  priority  for 
funding.  EPA,  in  its  discretion,  may 
grant  preauthorization  of  a  claim.” 
(Emphasis  added). 

Although  there  is  no  formal  process 
for  appealing  the  Agency’s  decision  to 
preautborize  a  response  action,  imder 
certain  circumstances,  EPA  may 
reconsider  an  application.  For  example, 
§  307.23(d)  of  the  RCP  provides  that  if 
an  application  for  preauthorization  was 
denied  because  of  an  insufficient 
balance  in  the  Fund  or  the  low  priority 
assigned  to  the  response  action  when 
weired  against  other  applications  for 
or  uses  of  the  Fimd,  the  applicant  may 
resubmit  the  application  in  another 
fiscal  year.  Also,  if  an  applicant  was 
denied  preauthorization  because  of 
deficiencies  in  the  application  for 
preauthorization,  the  applicant  may 
attempt  to  correct  the  deficiencies  and 
resubmit  the  revised  application  to  the 
Agency. 

Final  Rule 

EPA  is  promulgating  the  final  rule  as 
pr^osed. 

Comment 

One  commenter  argued  that  for  a 
number  of  reasons,  the  proposed  rule 
should  not  require  potential  claimants 
who  are  conducting  response  actions 
under  mixed- funding  settlements  to 
strictly  adhere  to  the  Federal 
Government  procurement  requirements 


relating  to  allowable  costs  (i.e.,  48  CFR 
part  31,  subparts  31.1  and  31.2).  First, 
the  commenter  noted  that  cleanups  by 
PRPs  often  do  not  involve  government 
contractors  and,  therefore,  the  benefits 
of  these  requirements  normally 
associated  with  government  contract 
work  do  not  apply.  Nevertheless,  undw 
the  proposed  rule,  PRPs  and  private 
contractors  involved  in  mixed-funding 
cleanups  must  comply  vdth  government 
procurement  cost  principles  that  do  not 
permit,  or  substantially  limit,  the 
recovery  of  many  types  of  ordinary 
private  business  coats.  Second,  the 
commenter  noted  that  compliance  with 
government  procurement  cost  principles 
will,  in  fact,  increase  the  cost  of  mix^- 
funding  cleanups  because  of  the 
additional  general  and  administrative 
expenses  incurred  by  the  PRP.  Finally, 
the  commenter  stated  that  the  concept 
of  allowability  is  not  relevant  to  most 
claims  for  remedial  action  costs, 
because  most  contracts  for  remedial 
construction  will  be  awarded  using 
sealed  bidding  procediires.and  will 
result,  therefore,  in  firm  fixed-price 
arrangements.  Ihe  commenter  noted 
that  under  this  type  of  contract 
arrangemmit,  reimbursement  of 
construction  contractors  will  be  based 
on  the  contract  price,  rather  than  on  the 
actual  costs  incurred. 

In  addition,  this  commenter  noted 
that  the  proposed  rule  requires  that  to 
qualify  for  mixed-funding  settlements, 
PRPs  must  ensure,  to  the  maximum 
extent  practicable,  open  and  free 
competition  in  the  selection  of  a  private 
contractor  t6  conduct  the  cleanup;  must 
provide  administrative  procedures  for 
the  settlement  of  bid  protests,  claims 
disputes,  and  other  related  procurement 
matters;  and  must  establish  a 
subcontract  administration  system.  In 
conclusion,  the  commenter 
recommended  that  the  final  rule  should 
substantially  streamline  any  required 
procurement  procedures  and  tailor  them 
to  the  necessity  of  conducting  private 
hazardous  waste  cleanups  quickly  and 
efficiently. 

Similarly,  another  commenter  noted 
that  it  should  be  remembered  that  a  PRP 
submitting  claims  is  not  a  government 
contractor,  and  should  not  be  required 
to  adhere  to  the  same  level  of  detailed 
procedural  and  paperworic  requirements 
as  are  government  contractors.  This 
commenter  suggested  that  Federal 
procurement  standards  shoiild  be 
applied,  if  at  all.  in  a  flexible  manner 
that  seeks  to  achieve  the  “spirit,”  but 
not  the  letter,  of  the  Federal  Acquisition 
Relations. 

Response 

EPA  agrees  that  PRPs  conaiicting 
response  actions  under  mixed-funding 
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settlements  should  not  be  required  to 
adhere  strictly  to  the  Federal 
procurement  requirements  relating  to 
allowable  costs.  The  Agency  would  like 
to  stress  that  the  proposed  RCP  did  not 
propose  this  requirement,  nor  does  the 
find  rule  contain  such  a  requirement. 

As  a  guide  to  applicants,  the  rule 
requires  that  applicants  describe 
proposed  procurement  procedures  that 
are  consistent  with  the  substantive 
provisions  and  limitations,  or  the 
“spirit,”  of  appropriate  Federal 
procurement  requirements  (i.e.,  40  CFR 
part  35,  subpart  O,  and  48  CFR  part  31, 
subparts  31.1  and  31.2). 

Tne  RCP  holds  claimants  to  four 
major  principles: 

(1)  Irocurement  transactions  must 
provide,  to  the  maximum  extent 
practicable,  open  and  fiee  competition 
in  selecting  contractors,  must  not 
unduly  restrict  or  eliminate 
competition,  and,  where  applicable, 
must  select  the  lowest  responsive, 
responsible  bidder;  (2)  contracts  may  be 
awarded  to  persons  on  the  List  of  Parties 
Excluded  from  Federal  Procurement  or 
Non-Procurement  only  with  EPA’s  prior 
approval;  (3)  all  fixed-price  contracts  for 
construction  must  include  a  “difiering 
site  conditions”  clause,  imless  EPA 
waives  the  reqmrement;  and  (4) 
procurement  practices  must  be 
consistent  with  sound  business 
judgment  and  good  administrative 
practices. 

EPA  will  use  Federal  cost  principles 
as  a  guide  in  reviewing  and  adjusting 
claims.  These  principles  should  also 
provide  some  assurances  to  potential 
claimants  as  to  which  and  how  much  of 
the  costs  the  Agency  will  reimburse. 
Applying  appropriate  Federal  cost 
principles  to  the  procurement  of  goods 
and  services  during  the  course  of 
response  actions  under  mixed-funding 
settlements  will  not  impair  or  prohibit 
quick  and  efficient  cleanups  by  private 
parties.  The  applicant  should,  therefore, 
refer  to  Office  of  Management  and 
Budget  (OMB)  Circular  A-122  (for  non¬ 
profit  organizations);  OMB  Circular  A- 
87  (for  States  and  political 
subdivisions):  and  48  CFR  part  31, 
subparts  31.1  and  31.2  (for  profit¬ 
making  organizations)  because  the 
Agency  will  use  these  documents  as  a 
guide  in  determining  whether  costs  are 
"eligible.” 

The  Agency  would  like  to  clarify  the 
preauthorization  requirement 
concerning  procedurefe  for  the 
settlement  of  bid  protests,  claims 
disputes,  and  other  related  procurement 
matters.  The  RCP  does  not  require  that 
applicants  provide  detailed  procedures 
for  the  settlement  of  bid  protests,  claims 
disputes,  and  other  related  procurement 


matters  that  are  in  compliance,  or  even 
consistent,  with  Federal  procurement 
requirements.  EPA  recognizes  that  the 
Federal  requirements  are  complicated 
and  that  it  would  be  burdensome  for 
potential  claimants  to  attempt  to  adhere 
to  these  requirements  while  conducting 
a  private  sector  cleanup.  The  RCP  does, 
however,  require  that  applicants 
provide  a  description  of  the  process 
they  will  use  to  settle  bid  protests, 
claims  disputes,  and  other  related 
procurement  matters.  The  only 
requirement  regeuding  this  process  is 
that  it  be  a  fair  and  adequate  process 
that  is  consistent  with  sound  business 
judgment  and  good  administrative 
practice. 

In  addition,  EPA  has  developed  and 
issued  guidance  on  procurement 
procedures  and  other  management 
practices  that  an  applicant  may  adopt  to 
help  ensure  that  costs  are  eligible  for 
reimbursement  frt>m  the  Fund 
(“Procurement  Under  Preauthorization/ 
Mixed-Fimding,”  OSWER  Directive 
9225.1-01,  April  1989).  This  guidance 
should  be  valuable  in  assisting  an 
applicant  in  developing  procurement 
procedures  that  are  not  inconsistent 
with  appropriate  Federal  cost 
principles. 

Finm  Rule 

EPA  is  promulgating  the  final  rule  as 
prraosed. 

Comment 

One  commenter  discussed  the 
proposed  requirement  that  claims  be 
submitted  to  EPA  only  for  completed, 
identifiable  phases  of  a  response  action. 
The  commenter  stated  that  this 
requirement  is  in  conflict  with  an 
existing  PDD,  which  allows  for  the  filing 
of  claims  at  specified  time  intervals  after 
certain  expenditure  levels  are  met.  This 
commenter  maintained  that  this 
requirement  seems  to  suggest  that  the 
preauthorization  process  will  be 
encumbered  by  the  need  to  negotiate  the 
identity  of  those  “preauthorized 
phases”  at  which  claims  for 
reimbursement  may  be  submitted.  The 
commenter  suggested  that  the  proposed 
rule  be  revised  to  permit  the  submission 
of  claims  at  specified  time  intervals  and 
for  amounts  that  may  be  appropriate  in 
view  of  the  project  requirements. 

Other  commenters  stated  that  EPA 
should  re-evaluate  the  provision 
contained  in  the  proposed  rule  that  the 
Agency  may  require  a  cleanup 
commitment  for  an  entire  site  or  the 
completion  of  all  site  work  before 
reimbursement  is  provided  for  the 
remediation  of  a  particular  operable 
unit.  One  commenter  noted  that  with 
most  construction  projects,  interim 
payments  prior  to  ^e  completion  of  a 
total  activity  are  necessary  in  order  to 


finance  the  completion  of  an  entire 
operation.  Any  requirement  for  a 
commitment  to  clean  up  an  entire  site 
on  a  particular  timeline  would  not 
promote  the  public  pohcy  goal  of 
cleaning  up  the  high  risk  areas  of  a  site 
prior  to  cleaning  up  the  low  risk  areas. 
Another  commenter  maintained  that  the 
deferral  of  claims  submission  and 
payment  will  certainly  decrease  the 
financial  value  and  incentive  for  PRPs 
to  settle  that  is  created  by  mixed- 
funding  settlements.  These  commenters 
suggested  an  approach  under  which  the 
Agency  would  preauthorize  and  pay 
claims  upon  the  completion  of  any 
milestones,  authorized  phases,  or 
operable  imits  agreed  upon  in  the 
Consent  Decree. 

Response 

The  Agency  would  like  to  reiterate 
that  PDDs  issued  before  the  efiective 
date  of  the  final  RCP  will  remain  in  full 
force  and  effect.  Consequently,  there 
will  not  be  any  conflict  between 
procedures  contained  in  the  rule  and 
previously  issued  PDDs.  including 
procedures  concerning  the  timing  of 
when  claims  may  be  submitted.  (See 
RCP  section  307,ll(b),) 

EPA  does  not  agree  that  the 
preauthorization  process  will  become 
encumbered  by  the  need  to  negotiate  the 
identity  of  those  “preauthoriz^ 
phases”  at  which  claims  for 
reimbursement  may  be  submitted. 

Under  the  proposed  rule,  the  Agency 
may  preauthorize  an  entire  response 
action,  a  stage  of  a  response  action  (e.g., 
RD/RA),  an  operable  unit,  or  a  stage  of 
an  operable  unit.  The  PDD,  therefore, 
may  provide  that  claims  shall  be  paid 
from  the  Fund  in  the  same  manner. 
However,  the  Agency  may  also  require 
a  commitment  to  finish  site  cleanup,  or 
a  phase  of  site  cleanup,  prior  to 
reimbursement.  The  purpose  of  this 
requirement  is  to  ensure  that  a  project, 
once  initiated,  is  completed  in  a  timely 
manner. 

Reimbursements  by  EPA  are  based 
upon  the  completion  of  discrete, 
identifiable  segments  of  response 
activities.  In  response  to  this  comment, 
the  Agency  is  revising  the  RCP,  the 
application  for  preauthorization,  and 
the  claim  form  to  specifically  encourage 
applicants  to  propose  reimbursement 
based  upon  cash-flow  considerations, 
completion  of  phases  of  work,  or 
discrete  activities.  The  goal  of  an 
applicant  should  be  to  balance  major 
capital  expenditures  and  the  completion 
of  discrete  tasks  against  the  number  and 
firequency  of  claims. 

Although  EPA  has  reserved  the  right 
to  condition  the  payment  of  a  claim  on 
a  commitment  to  clean  up  an  entire  site 
or  on  the  completion  of  all  site  work,  all 
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applications  that  have  been 
pfeauthorized  to  date  authorize  the 
submission  of  multiple  claims.  In 
addition,  the  rule  ccmtemplates  the 
submission  of  multiple  claims  (e.g.,  see 
§  307.30(e)  regarding  the  presentation  of 
subsequent  claims  to  non-settling  PRPs). 
As  stated  above,  the  RCP,  the 
application  for  preauthorization,  and 
the  claim  form  have  been  revised  to 
facilitate  the  negotiation  of  Consent 
Decree  milestones  to  be  completed  prior 
to  the  submission  of  a  claim. 

Final  Rule 

Section  307.22  is  modified  as  follows: 

1.  Section  307.22(b)(9)  is  redesignated 
as  §  307.22(b)(10)  and  a  new 

§  307.22(b)(9)  is  added  and  will  read  as 
follows: 

“Proposed  schedule  for  the  submission  of 
claims;’’. 

2.  The  section  h{is  been  renumbered 
accordingly. 

Section  307.23(b)(17)  is  modified  as 
follows: 

“Whether  the  proposed  schedule  for  filing 
a  claim(s)  is  bas^  upon  the  completion  of 
the  project,  an  operable  unit,  or  a  discrete 
phase  of  the  response  work.’’ 

The  Application  for  Preauthorization 
is  modified  as  follows: 

Section  VIII  of  the  application  is 
redesignated  as  section  Vm.A.  and  a 
new  section  Vin.B.  is  added  that 
requires  the  applicant  to  provide  a 
proposed  schedule  for  the  submission  of 
claims.  The  instructions  for  this  new 
section  encourage  applicants  to  propose 
reimbursement  basM  upon  cash-flow 
considerations  and  to  balance  major 
capital  expenditures  and  the  completion 
of  discrete  tasks  against  the  numl^r  and 
firMuency  of  claims. 

Tne  claim  form  is  modified  as 
follows; 

Sections  DI  and  IV.  A.  of  the  claim 
form  are  modified  to  use  the  term 
“preauthorized  phase”  instead  of 
“operable  imit.” 

Comment 

A  commenter  disagreed  with  the 
preauthorization  requirement  in 
§  307.23(e)  that  requires  an  applicant  to 
obtain  the  necessary  site  access  for  EPA 
or  the  lead  agency.  The  commenter 
'noted*that  under  CERCLA,  it  is  EPA,  not 
the  PEP,  that  has  the  authority  to 
compel  access  to  a  site  in  order  to 
conduct  a  response  action.  The 
commenter  also  noted  that  recent 
additions  to  the  revised  NC7  confirm 
EPA’s  authority  to  obtain  site  access  on 
behalf  of  a  PRP  who  is  performing  work 
under  a  settlement.  The  commenter 
stated  that  by  requiring  the  PRP  to 
obtain  access  at  the  risk  of  losing 
preauthorization  for  a  mixed-funding 
agreement,  the  proposed  rule  fails  to 


acknowledge  EPA’s  central  role  on 
questions  of  site  access.  This  commenter 
suggested,  therefore,  that  this 
requirement  be  eliminated  for  mixed- 
funding  settlements. 

Response 

EPA  believes  that  this  commenter  has 
misinterpreted  the  requirement 
concerning  site  access.  It  is  true  that, 
iinder  CERCLA  sections  104(e)(5)  and 
(6).  EPA  has  the  legal  authority  to 
'  compel  access  to  a  site  in  order  to 
conduct  a  response  action.  Once  EPA 
has  secured  or  the  owner  has  provided 
such  access,  the  PRP  must  assure  EPA 
access  at  all  times  to  the  site  and  any 
property  to  which  access  is  required  for 
oversight  and  monitoring  of 
implementation  of  the  Consent  Decree. 
Se^on  307.23(e)  of  the  rule  provides 
that  “The  applicant  as  a  condition  of 
preauthorization  shall  assiire  that  the 
lead  agency  shall  have  such  site  access 
as  may  be  necessary  for  oversight  and 
monitoring.”  (Emphasis  added).  With 
the  Agency’s  focused  approach  to 
oversight  of  a  PRP-conducted  response 
action,  the  Oversight  Official  is  a 
representative  of  BPA  who  reports  to  the 
Remedial  Project  Manager  (RPM)  and 
supports  the  RPM  in  monitoring  PRP 
compliance  with  the  Consent  Decree, 
the  plans  and  specifications,  and  the 
Construction  Quality  Assurance  and 
Quality  Control  Plans.  The 
responsibilities  that  the  RPM  may 
choose  to  assign  to  the  Oversight 
Official  include; 

•  Making  on-site  observations  of  the 

work  in  progress  to  determine  if  the 
work  is  generally  proceeding  in 
accordance  with  the  plans  and 
specifications,  and  the  Construction 
C^ality  Assurance  and  Quality 
Control  Plans;  and 

•  Immediately  notifying  the  authorized 
representative  of  the  Remedial  Action 
Contractor  or  PRP  of  any  observed 
activities  presenting  imminent  and 
substantial  endangerment  to  the 
public  health  or  welfare  or  the 
environment,  and  following  up  the 
notification  with  an  appraisal  of  the 
situation  to  the  RPM. 

In  order  to  fulfill  these 
responsibilities,  the  Oversight  Official 
mtist  be  assured  of  access  to  the  site, 
and  this  assurance  of  access  must  be 
given  to  the  Agency  at  the  time  that  the 
application  for  preauthorization  is 
accepted  by  EPA  and  the  Consent 
Decree  is  approved  by  the  Federal 
district  court.  The  potential  claimant  is 
required  to  provide  the  Oversight 
Official  with  sufficient  access  to  the  site 
so  that  EPA  may  fulfill  its  oversight  and 
monitoring  role  at  the  site. 


In  addition,  during  the  processing  of 
a  response  claim,  EPA  will  often  require 
access  to  records  that  support  the  claim. 
Such  records  are  often  located  within 
the  physical  boundaries  of  the  site. 

Final  Rule 

EPA  is  promulgating  the  final  rule  as 
proposed. 

Subpart  C — Procedures  for  Filing  and 
Processing  Response  Claims 

Section  307.30  Requesting  Payment 
from  the  Potentially  Responsible  Party 

Comment 

One  commenter  stated  that  the 
proposed  provision  in  §  307.30(a)  that 
requires  a  claimant  to  present  a  claim  to 
any  known  PRPs  before  submitting  the 
claim  against  the  Fund  does  not  make 
much  sense  in  the  context  of  mixed- 
funding  settlements.  This  commenter 
explained  that,  in  many  cases,  the 
Agency  decides  to  enter  a  mixed- 
funding  settlement  to  pay  for  the 
recalcitrant  PRPs’  share  and  then  to  sue 
the  recalcitrant  PRPs  to  recoup  its 
expenditures.  Thus,  if  recalcitrant  PRPs 
are  imwilling  to  join  a  settlement  with 
EPA,  they  will  most  certainly  be 
unwilling  to  settle  with  other  PRPs  later. 
'Therefore,  the  commenter  expressed  the 
opinion  that  this  reqmrement  is 
generally  futile  in  mixed-funding 
situations. 

Response 

The  Agency  does  not  agree  with  this 
commenter.  l^A  will  utilize  the 
procedures  in  the  rule,  which  are  issued 
imder  the  authority  of  CERCLA  section 
112,  to  implement  its  authority  to 
reimburse  from  the  Fimd  parties  who 
are  potentially  liable  for  a  release  and 
who  agree  to  conduct  a  response  action 
piirsuant  to  a  mixed-funding  agreement 
\mder  CERCLA  section  122(d).  CERCLA 
section  112(a)  provides  that  no  claim 
may  be  asserted  against  the  Fimd  unless 
it  has  first  been  presented  to  any  known 
PRPs.  After  a  claim  against  non-settiing 
PRPs  remains  unsatisfied  for  60  days 
after  presentation  to  the  non-settling 
PRPs,  the  claimant  may  present  the 
claim  to  the  Fimd  for  payment.  The 
claimant  should  submit  to  EPA  with  his 
claim  a  copy  of  any  reply  or 
correspondence  received  firom  the  non¬ 
settling  PRPs.  In  addition,  a  potential 
claimant  may  become  aware  of  other 
PRPs  during  the  course  of  a  response 
action  or  the  financial  capability  of 
PRPs  may  change,  thus  altering  the 
probability  of  recovery. 

Final  Rule 

EPA  is  promulgating  the  final  rule  as 
proposed. 

Comment 

Another  commenter  encouraged  the 
Agency  to  clarify  the  process  in 
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§  307.30(e)  under  which  a  claimant  may 
obtain  a  formal  agreement  from  EPA 
concerning  the  requirement  that  a 
claimant  must  fir^y)re8ent  a  claim  to 
any  known  PRPs.  The  proposed  rule 
acioiowledged  that  the  repeated 
submission  of  a  claim  to  recalcitrant 
PRPs  would  generally  constitute  a  futile 
act.  The  commenter  noted  that  neither 
the  proposed  rule  nor  the  proposed 
claim  form  indicate  how  the  claimant  is 
to  obtain  the  fcxmal  agreement  from 
EPA  imder  which  the  claimant  does  not 
have  to  repeat  the  presentation  of  claims 
to  recalcitrant  PRPs.  This  commenter 
suggested  that  the  process  be  outlined  in 
the  final  rule,  and  that  it  would  be 
useful  to  specify  a  time  period  after 
which  a  claimant  is  entitled  to  consider 
the  lack  of  response  by  the  Agency  to  be 
a  denial  of  the  claim. 

Response 

EPA  does  not  agree  that  this  process 
should  be  codified  in  the  RCP.  The 
inclusion  of  more  detailed  procedures 
in  the  rule  would  tend  to  limit  the 
flexibility  of  the  parties  to  make  such 
determinations,  fo  response  to  this 
comment,  however,  EPA  is  revising  the 
claim  form  and  has  revised  its  mixed- 
funding  guidance  (dted  above)  to  advise 
a  claimant  that  he  may  request  a  formal 
agreement  from  EPA  pursuant  to 
§  307.30(e)  concerning  the  presentation 
of  any  subsequent  claims  at  the  time  a 
claim  is  presented  to  any  known  non¬ 
settling  PRPs.  Thus,  if  the  claimant 
intends  to  file  separate  claims  for 
eligible  costs  incurred  for  discrete 
portions  of  the  RD/RA,  he  will  have  to 
present  each  of  those  claims  to  the  other 
PRPs.  In  sudi  instances,  if  the  PRP  to 
whom  the  first  claim  was  presented 
denied  liability,  refused  to  settle,  or 
ignored  the  request  for  payment,  and 
EPA  agrees  that  there  is  no  reason  to 
believe  that  the  PRP  will  honor 
subsequent  claims,  the  denial  of  the  first 
claim  will  be  considered  to  be  a  denial 
of  any  subsequent  claims.  Therefore,  the 
claimant  may  seek  EPA’s  agreement  at 
any  time  a  claim  is  presented.  The 
claimant  will  be  advised  of  EPA’s 
decision  when  the  claimant  is  notified 
in  writing  regarding  the  award  or  denial 
of  the  claim. 

Final  Rule 

The  claim  form  is  modified  as 
follows: 

The  instructions  for  section  n.B.  of 
the  claim  form  have  been  modified  to 
inform  the  claimant  that  he  may  seek 
EPA’s  agreement  (concerning  the 
presentation  of  subsequent  daims  to 
PRPs)  at  any  time  a  daim  is  presented. 
The  claimant  will  be  advised  of  EPA’s 
decisions  when  the  claimant  is  notified 
in  uniting  regarding  the  award  or  denial 
of  the  claim. 


Section  307.32  Verification,  Award,  and 
Administrative  Hearings 

Comment 

A  commenter  raised  a  number  of 
issues  concerning  the  evaluation  and 
award  of  response  daims.  This 
commenter  stated  that  it  is  essential  that 
the  claims  review  process  be  an 
expeditious,  fair,  and  reasonable  one,  in 
which  unnecessary  “nit  picking”  is 
avoided  both  in  determining  whether  a 
daim  is  technically  complete  (i.e., 
“perfected”)  and  whethw  particular 
costs  should  be  paid.  'The  cmnmenter 
noted  that  a  bailee  must  be  achieved 
between  avoiding  wasteful  payment  of 
unnecessary  costs  and  erectfog  an 
unduly  bureaucratic,  stringent,  and 
costly  daims  review  process  that  wastes 
the  resources  of  both  EPA  and  the  PRP. 

The  commenter  also  expressed 
concern  that,  under  the  daims  review 
process,  EPA  employees  or  contractors 
who  will  review  the  settling  PRP’s 
claims  may  be  different  from:  (1)  The 
EPA  employees  with  whom  the  mixed- 
funding  settlement  and  scope  of  work 
were  negotiated;  (2)  the  EPA  employees 
who  oversaw  the  performance  of  the 
remedial  action  under  the  Consent 
Decree;  and  (3)  the  EPA  employees  with 
whom  the  PDD  was  negotiated.  The 
commenter  stated  that  the  former  may 
question  or  disallow  reimbursement  for 
work  directed  or  approved  by  the  latter, 
with  potentially  unrair  results.  This 
commenter  maintained,  therefore,  that  it 
is  important  that  the  particular  response 
actions  and  the  resulting  costs  that  are 
directed  or  approved  by  EPA  Regional 
technical  personnel  are  similarly 
approved  by  those  responsible  for 
reviewing  claims  for  reimbursement  of 
such  costs. 

Response 

The  Agency  concurs  with  the 
commenter’s  statement  that  the  claims 
review  process  should  be  expeditious 
and  fair,  and  must  not  waste  the 
resoiirces  of  EPA  or  PRPs.  However,  the 
Agency  must  also  comply  with  section 
111(a)(2)  of  CERGLA  and  reimburse 
only  claims  for  “necessary  response 
costs”  in  “carrying  out  the  NCF.”  In 
addition,  EPA  must  fulfill  its 
responsibility  as  manager  of  the  Fimd 
by  ensuring  that  Fund  monies  are. 
expended  for  appropriate  purposes 
consistent  with  die  scope  of  the 
preauthorized  response  action. 

EPA  cannot  guarantee  that  the  Agency 
personnel  involved  in  the  n^otiations 
will  also  process  the  response  claims. 
The  claims  procedures  require  the 
contributions  of  the  Office  of  Regional 
Counsel,  the  Regional  program  office, 
and  a  Claims  Adjuster,  Once  a  claim  is 
“perfected.”  the  Agency  will  determine 


whether  the  response  acti<Hi  was 
consistent  with  the  terms  and 
conditions  of  the  Consent  Decree; 
whether  the  response  action  eras  carried 
out  in  a  manner  consistmit  with  the  NCP 
and  with  the  terms  and  cemditions  of 
the  PDD;  and  whether  the  costs  of  the 
response  action  are  otherwise  “eligible.” 

Moreover,  the  Agency  has  developed 
internal  guidelines  concerning  the 
negotiation  of  mixed-funding 
settlements,  and  the  evaluadcm  and 
award  of  claims,  that  will  ensure  that 
the  process  is  carried  out  in  a  consistent 
and  fair  manner  throughout  each  stage 
on  a  national  leveL  As  provided  in  the 
RCP  at  §  307.32(f).  if  a  potential 
claimant  performs  the  preauthorized 
response  activities  in  accordance  with 
the  terms  and  conditions  contained  in 
the  Consent  Decree  and  the  PDD, 
reimbursement  of  the  costs  of  these 
activities  will  be  awarded  by  the  Agency 
fiom  the  Fimd.  EPA  has  sou^t  to 
minimize  chance  of  arbitrary  Agency 
decisions  through  the  preauthorization 
application  process,  the  terms  and 
conditions  of  PIXDs,  guidance  that  has 
been  developed  for  all  parties,  and  this 
rule. 

Final  Rule 

EPA  is  promulgating  the  final  rule  as 
pr^osed. 

Comment 

One  commenter  maintained  that  the 
proposed  provision  in  $  307.32(g)  that 
would  deny  reimbursement  of  a  claim 
whenever  a  PRP  claimant  compromises 
and  releases  his  claim  against  other 
PRPs  without  EPA’s  approval  could 
inhibit  the  settlement  of  third-party 
disputes  at  Superfund  sites.  TUs 
commenter  argued  that  by  adding  the 
requirement  of  EPA  approval,  the 
Agency  is  interjecting  itself  into  the 
process  of  settling  private  claims  and 
that  this  requirement  will  have  the 
adverse  efii^  of  slovring  down  the 
settlement  process  and  potentially 
inhibiting  such  settlements.  Tlie 
commenter  recommended  that  the 
proposed  rule  should  clarify  that  EPA 
approval  of  a  private  settlement  among 
PRPs  should  only  be  required  wh«i  the 
settlement  purports  to  release  EPA’s 
own  claims. 

Response 

The  Agency  must  approve  a  release  of 
liahility  given  to  a  PRP  by  a  potential 
claimant  only  if  the  release  purports  to 
release  anyone  from  liability  to  the 
United  States.  PRPs,  of  coiuse,  may 
settle  their  own  liability  to  each  other 
on  their  own  terms,  at  any  time. 
However,  no  PRP  has  the  authority  to 
release  anyone  from  liability  to  the 
United  States. 

Only  when  EPA  pays  a  claim  to  a  PRP 
does  the  Agency  acquire  the  right  to 
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recover  those  costs  that  have  been  paid. 
Section  112(c)(1)  of  CERCLA  provides 
that  payment  of  any  claim  shall  be 
subject  to  the  claimant  subrogating  to 
the  United  States  all  rights  of  the 
claimant  to  the  extent  that  the 
claimant’s  response  costs  are 
compensated  horn  the  Fund. 

The  Agency  is  revising  the  RCP  to 
clarify  this  provision. 

Final  Rule 

Section  307.32(g)  is  modified  as 
follows: 

"No  award  will  be  made  on  a  claim  where 
the  claimant  has  purported  to  release  a 
potentially  responsible  party  from  liability  to 
the  United  States  for  the  same  costs  imless 
EPA  has  approved  the  release  in  advance." 

Comment 

Several  commenters  urged  EPA  to  set 
time  limits  or  goals  for  the  evaluation 
and  award  of  response  claims.  One 
commenter  suggested  that  the  Agency 
specify  a  time  period  within  which  EPA 
will  review  and  reach  a  determination 
on  a  perfected  claim.  The  commenter 
believed  that  30  to  45  days  is  a 
reasonable  period  of  time  for  this 
activity.  This  commenter  also  noted  that 
there  is  no  apparent  reason  why  it 
should  taka  EPA  50  days  fi'om  &e  time 
it  makes  a  determination  to  award  a 
claim  to  the  time  it  pays  the  claim. 
Another  commenter  maintained  that 
internal  responsiveness  guidelines  are 
necessary,  especially  for  the  first  claims 
that  are  received,  in  order  to 
demonstrate  that  the  claims  procedures 
can  provide  timely  decisions  for  those 
parties  willing  to  initiate  site  cleanups 
on  their  own. 

Response 

The  time  required  to  review  a 
response  claim  will  vary  due  to  the 
wide  range  of  site  conditions  and 
response  activities  that  must  be 
andyzed  during  the  claims  review 
process.  Once  a  claim  is  “perfected,” 
the  Agency  will  conduct  a  detailed 
review  and  will  award  the  claim  as 
expeditiously  as  possible.  However, 

§  307.32(i)  of  the  rule  provides  that  for 
claims  submitted  under  mixed-funding 
agreements,  once  the  claim  has  been 
“perfected,”  the  Agency  must  pay  the 
amount  due  within  60  days  or  interest 
on  that  amount  will  begin  to  accrue. 
However,  EPA  may  request  additional 
information  during  the  course  of  a 
detailed  review  if  it  is  determined  that 
such  information  is  necessary  to 
properly  evaluate  the  claim.  In  this  case, 
the  60-day  time  period  will  be 
suspended  from  the  date  the  Agency 
requests  the  information  until  the  date 
the  requested  information  is  received. 

EPA  has  modified  section  307.32  to 
make  clear  the  major  time  limits 


specified  in  the  RCP,  including  those  for 
the  payment  of  interest  on  some  claims, 
and  the  impact  of  an  appeal  on  the 
payment  of  a  disputed  amoimt. 

Final  Rule 

Section  307.32  is  modified  as  follows: 

1.  Section  307.32(i)(2)  is  modified  as 
follows: 

"Where  the  claim  is  technically  complete 
but  EPA  requires  additional  information  in 
order  to  evaluate  the  amount  claimed,  the 
period  as  stated  in  paragraph  (1)  of  this 
section  or  the  accrual  of  interest  is  suspended 
from  the  date  the  Agency  requests  the 
information  from  the  claimant  until  the  date 
the  requested  information  is  received.” 

2.  Section  307.32(i)(3)  is  redesignated 
as  §  307.32(i)(4)  and  a  new  §  307.32(i)(3) 
is  added  to  the  rule  as  follows: 

"Where  a  claim  is  denied  in  whole  or  in 
p>art  by  EPA,  and  the  claimant  requests  an 
administrative  hearing  in  accordance  with 
paragraph  (o)  of  this  section,  interest  on  the 
disputed  amount  begins  to  accrue  50  days 
after  an  award  by  the  Administrative  Law 
Judge,  unless  an  appeal  is  filed.  If  either 
party  files  an  appeal  with  a  Federal  district 
court,  interest  will  not  accrue  until  20  days 
after  the  final  judicial  decision.” 

3.  The  section  has  been  renumbered 
accordingly. 

Conmient 

Several  commenters  stated  that  the 
proposed  rule  does  not  address  the  issue 
of  whether  EPA  can  and/or  will 
reimburse  PRPs  for  interest  on  the 
Fimd-share  portion  of  mixed-funding 
costs  for  the  period  of  time  that  those 
monies  may  nave  been  advanced  by  the 
PRP  (e.g.,  to  pay  construction 
contractors).  These  commenters  stressed 
that  a  claimant  loses  investment 
opportunities  by  funding  remediation 
costs  that  will  eventually  be  home  by 
the  Federal  Government  and,  in  essence, 
is  lending  the  Federal  Government 
money  while  waiting  to  be  paid  from 
the  Fund.  These  commenters  urged  EPA 
to  revise  the  rule  to  provide  that  interest 
may  begin  to  accrue  at  the  time  costs 
allocable  to  the  Fund  are  paid  by  the 
claimant. 

Response 

EPA  disagrees  with  these 
commenters.  Pursuant  to  section 
122(b)(1)  of  CERCLA,  mixed-funding 
agreements  may  provide  that  EPA  “ 

*  *  •  will  reimburse  the  parties  to  the 
agreement  from  the  Fund,  with  interest, 
for  certain  costs  of  actions  under  the 
agreement  •  *  *  .”  The  statute,  as  well 
as  the  legislative  history,  however,  does 
not  specify  a  method  for  the  calculation 
of  this  interest.  EPA  evaluated  several 
different  alternatives  for  calculating  this 
interest.  In  its  role  as  manager  of  the 
Fund,  the  Agency  has  determined  that 
interest  will  accrue  on  amoimts  due  to 
PRPs  if  EPA  fails  to  pay  the  amoimt  due 


within  60  days  of  perfection  of  the  claim 
as  set  forth  in  §  307.32(i)  of  the  RCP.  In 
order  to  protect  finite  fimd  resources, 
the  Agency  does  not  believe  that  it  is  an 
appropriate  or  efficient  use  of  Fund 
resources  to  allow  that  interest  will 
begin  to  accrue  at  the  time  costs 
allocable  to  the  Fund  are  paid  by  the 
claimant. 

Final  Rule 

EPA  is  amending  the  rule  at 
§  307.32(0(2)  and  (3)  to  add  language 
concerning  the  payment  of  interest  on 
claims  to  PRPs  under  mixed-fimding 
settlements.  (See  discussion  above.) 

Subpart  D — ^Payments  and  Subrogation 

Section  307.41  Subrogation  of 
Claimant’s  Rights  to  the  Fund 

Comment 

One  commenter  discussed  the 
proposed  provision  in  §  307.41(b)  that 
requires  a  PRP  to  assist  EPA  in  cost- 
recovery  actions  against  other  non¬ 
settling  PRPs.  The  commenter  noted 
that  the  costs  of  such  assistance  may  be 
substantial,  and  that  such  costs  can  be 
recovered  by  the  Agency  as  part  of 
ordinary  “response  costs”  from  the  non¬ 
settling  PRPs.  Therefore,  the  commenter 
urged  that  these  cost-recovery  assistance 
costs  should  be  paid  for  by  the  Fimd, 
rather  than  by  the  PRP  who  cooperated 
with  EPA. 

Response 

The  Agency  does  not  agree  that  these 
costs  should  be  paid  for  by  the  Fimd  as 
a  general  rule.  In  most  cases,  EPA  will 
initiate  cost-recovery  actions  against  the 
non-settling  PRPs  and  assistance  firom 
the  claimant  will  be  vital  to  these  cost- 
recovery  actions.  Assistance  from  the 
claimant,  contractors,  and 
subcontractors  may  include  the 
furnishing  of  persoimel,  the  testimony 
of  witnesses,  or  providing  documents 
and  any  other  materials  needed  to  assist 
EPA  in  the  cost-recovery  action.  In 
particular,  the  claimant’s  contractors 
and  subcontractors  must  be  available  to 
testify  in  all  proceedings  relating  to 
EPA’s  cost-recovery  efforts. 

EPA  does  not  believe  that  it  is  an 
appropriate  use  of  Fund  resources  to 
pay  for  the  cost-recovery  assistance 
activities  of  a  claimant  under  a  mixed- 
funding  settlement  because  the  PRP 
would  be  responsible  for  these  costs, 
regardless  of  whether  or  not  he  were 
involved  in  a  mixed-funding  settlement. 
In  addition,  the  claimant  may  recover 
these  costs  from  the  non-settling  PRPs. 

However,  .in  certain  situations, 
expenses  incurred  by  the  claimant  as  a 
result  of  assistance  in  cost-recovery 
actions  initiated  by  the  United  States 
will  be  reimbursed  in  accordance  with 
applicable  procedures  (i.e.,  28  U.S.C. 
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1821  as  implemented  by  28  CFR  part  21, 
which  addresses  witness  fees)  or  court 
rules  governing  appearance  fees  and 
travel  expenses. 

Final  Rule 

EPA  is  promulgating  the  final  rule  as 
proposed. 

Section  307.42  Fund’s  Obligation  in  the 
Event  of  Failure  of  Remedy  Actions 
Taken  Pursuant  to  CERCLA  Section  122 

Comment 

Several  commenters  supported  the 
concept  contained  in  §  307.42(a)  that  in 
the  event  of  the  failrue  of  a 
preauthorized  remedial  action,  the  Fxmd 
should  he  available  to  pay  the  same 
proportion  of  the  new  remedial  action 
as  was  applied  to  the  original  action. 
These  commenters  stated,  however,  that 
the  regulatory  language  should  be 
modified  to  he  consistent  with  the 
lan^age  of  CERCLA  section  122(h)(4), 
which  provides  that  the  Fund  “shall 
contribute”  (not  “may  contribute”) 
proportionally  to  the  further  cleanup. 
One  commenter  also  stated  that  the 
submission  of  a  full  new  application  for 
preauthorization  should  not  be 
necessary  in  such  instances,  and  that 
the  existing  FDD  should  simply  be 
amended  to  authorize  the  new  work. 

Response 

The  Agency  agrees  that  the  regulatory 
language  concerning  cost  share  fbr  the 
failure  of  a  preauthorized  remedial 
action  should  be  changed  to  reflect  the 
statutory  language  of  CERCLA  section 
122(b)(4).  Therefore,  §  307.42(a)  of  the 
final  rule  has  been  changed  to  read:  “ 

*  *  *  the  Fund  shall  be  available  for 
the  costs  of  any  new  cleanup  required 

*  *  *  .”  (Emphasis  added.) 

In  the  event  of  a  failure  of  a 

preauthorized  remedial  action,  any 
modifications  to  the  preauthorized 
remedial  action  or  additional  response 
costs  that  would  be  included  under  the 
new  cleanup  would  have  to  be 
preauthorized  by  EPA.  These 
modifications  or  additional  costs  must 
be  preauthorized  by  the  Agency  through 
a  revised  application  for 
preauthorization.  This  application  for 
preauthorization,  however,  would  only 
have  to  reflect  revisions  to  the  relevant 
parts  of  the  application.  EPA  has 
determined  that  this  requirement  is 
valuable  to  both  EPA  and  the  applicant 
since  it  ensures  that  there  is  written 
documentation  of  the  need  for  these 
modifications  and,  if  approved,  the 
Agency’s  commitment  that  the  costs 
will  be  reimbursed  if  the  response 
action  is  conducted  consistent  with  the 
NCP,  the  Consent  Decree,  and  the  new 
PDD. 

Final  Rule 


Section  307.42(a)  is  modified  as 
follows: 

“In  the  case  of  the  failure  of  a  completed 
remedial  action  taken  by  a  potentially 
responsible  party  pursuant  to  a  remedial 
action  preauthorized  in  connection  with  a 
settlement  under  section  122(b)(1)  of 
CERCLA,  the  Fund  shall  be  avdlable  fbr  the 
costs  of  any  new  cleanup  required,  but  shall 
not  be  obligated  to  a  proportion  exceeding 
that  proportion  contributed  by  the  Fund  for 
the  orighial  remedial  action.” 

Appendix  A — Application  for 
Pi^uthorization  of  a  CERCLA  Response 
Action 

Comment 

One  commenter  endorsed  the  prompt 
publication  of  the  application  for 
preauthorization.  This  commenter 
stated  that  the  application  is  a  useful 
reference  document  that  helps  to  clarify 
the  application  process. 

Response 

Prior  to  the  promulgation  of  the  final 
RCP,  PRPs  have  been  submitting 
preauthorization  requests  to  the  Agency 
for  approval  of  proposed  response 
eictions  under  mixed-funding  settlement 
agreements.  EPA  has  been  reviewing 
these  preauthorization  requests  on  a 
case-by-case  basis.  The  Agency  has 
provided  these  PRPs  with  a  copy  of  the 
draft  application  for  preauthorization  as 
a  guide  for  submitting  a 
preauthorization  request.  However, 
neither  the  proposed  nor  the  revised 
application  for  preauthorization  is 
legally  in  effect  xmtil  the  efiective  date 
of  this  final  rule. 

Final  Rule 

EPA  is  promulgating  the  final  rule  as 
proposed.  However,  EPA  is  modifying 
the  application  for  preauthorization  to 
require  an  applicant  to  submit  a 
proposed  schedule  for  the  submission  of 
claims.  (See  discussion  of  §  307.23.) 
Conwnent 

One  commenter  expressed  concern 
over  the  estimated  amount  of  time 
required  to  complete  the  application  for 
preauthorization.  This  commenter 
stated  that  the  estimate  set  forth  in  the 
proposed  rule  is  very  low.  The 
commenter  also  noted  that  the  actual 
time  that  is  likely  to  be  required  to 
complete  the  application,  as  well  as  the 
time  necessary  for  the  required  approval 
by  the  Agency,  may  conflict  with  die 
special  notice  and  negotiation  deadlines 
imposed  by  EPA. 

Response 

It  is  difficult  to  estimate  precisely  the 
time  required  to  complete  Uie 
application  for  preauthorization  because 
the  application  has  not  been  officially 
used  and  because  of  the  wide  range  of 
response  activities  for  which  applicants 
may  seek  to  obtain  preauthorization. 


Moreover,  in  light  of  the  capabilities  of 
an  applicant,  the  applicant’s 
management  plan,  and  the  hazardous 
waste  problems  imique  to  eadi  site,  no 
two  applications  for  preauthorization 
are  identical  and,  therefore,  the  time 
required  to  develop  these  applications 
will  vary  accordingly.  However,  the 
Agency  agrees  with  the  commenter  that 
the  estimate  of  95  to  173  hours  for 
completing  the  application  for 
reauthorization  is  low.  Therefore, 
ased  on  its  continuing  response  claims 
experience,  the  Agency  is  increasing  the 
burden  estimate  for  the  application  for 
preauthorization  to  186  to  330  hoxirs  per 
response,  with  an  average  of  258  hours 
per  response. 

It  should  be  noted  that,  as 
commenters  stated  elsewhere,  much  of 
the  information  required  by  the 
application,  especially  under  mixed- 
funding  settlements,  will  be  available 
from  existing  EPA  documents,  such  as 
the  RI/FS,  ROD,  or  Consent  Decree. 

Also,  the  Agency  has  issued  guidance 
(cited  above)  on  the  response  claims 
process  that  addresses  me  preparation 
of  the  application  for  preauthorization. 
This  guidance  will  assist  applicants  in 
prep^ng  an  application  for 
preauthorization  and  will, 
consequently,  reduce  the  amoimt  of 
time  necessary  to  complete  the 
application. 

EPA  does  not  believe  that  the  time 
necessary  to  complete  the  application 
for  preauthorization,  as  well  as  the  time 
required  for  review  and  approval  by  the 
Agency,  will  conflict  with  the  special 
notice  and  negotiation  deadlines 
imposed  by  EPA.  Under  the  CERCLA 
section  122(e)  special  notice  deadline, 
EPA  may  not  commence  an  action 
\mder  sections  104(a)  or  106  of  CERCLA 
for  120  days  after  providing  such  notice 
to  a  PRP.  A  PRP  has  60  days  from  the 
date  of  receipt  of  such  notice  to  submit 
a  good-faith  ofier  to  EPA.  The 
preauthorization  process  may  begin 
only  after  the  good-faith  offer  has  been 
made  by  the  PRP.  The  Agency  has  not 
imposed  a  deadline  for  the  submission 
of  a  final  application.  In  addition,  EPA 
provides  in  its  guidance  (dted  above)  on 
evaluating  mixed-funding  settlements 
that  it  has  set  an  internal  goal  of  45  days 
for  the  review  and  approval  of  an 
application  for  preauthorization  under  a 
mixed-funding  settlement. 

Final  Rule 

The  application  for  preauthorization 
is  modified  to  increase  the  burden 
estimate  for  completing  the  application 
firom  95  to  173  hours  per  response,  with 
an  average  of  134  horns  per  response,  to 
an  estimate  of  186  to  330  hours  per 
response,  with  an  average  of  258  hours 
per  response. 
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Appendix  B — Ckum  for  CEBCLA 
Response  Action 

Cowmerd 

One  comraenter  endorsed  the 
publication  of  the  date  form,  and 
stated  that  the  form  is  useful  and  helps 
to  clarify  the  claims  process.  However, 
another  commenter  stated  that  although 
the  claim  form  is  short  in  length  and 
general  in  scope,  it  ccmsists  of  a  number 
of  open-endea  essay  questions.  The 
commenter  noted  that  although  the  fcam 
appears  to  give  substmitial  flexibility  to 
the  claimant  in  ejqplaining  aiKl 
documenting  proposed  response 
activities  aid  estimated  costs,  the  fmm 
also  introduces  considerable  uncertainty 
as  to  the  level  of  detail  and  extent  of 
documentation  that  the  Agency  will 
require  in  order  to  find  that  claimed 
costs  are  adequately  explained.  This 
commenter  su^sted  that  some 
guidance  should  be  pven  as  to  the 
amount  and  level  of  detail  concerning 
the  required  information  and 
documentation. 

Response 

bi  oeveloping  the  claim  form,  the 
Agency  attempted  to  provide  substantial 
flexibility  to  claimants  regarding  the 
description  and  documentation  of 
response  activities  and  costs.  EPA  has 
developed  a  “Guidance  Manual  for 
Participating  in  the  Response  Claims 
Process:  Preauthorizing  PRP  Remedial 
Designs/Remedial  Actions"  (dted 
above),  which  includes  guidance  on 
completing  the  claim  form,  and  which 
specifically  addresses  the  issue  of  the 
amount  and  level  of  detail  of 
information  the  claim  form  requires. 
This  guidance  will  be  available  from 
Agency  Headquarters  or  from  any  EPA 
R^onal  Office. 

The  Agency  is  also  modifying  the 
daim  form  to  add  information 
requirements  concerning  the  location  of 
cost  documentation  and  any  other 
records  and  the  identification  of  which 
Federal  cost  prindples  were  used  by  the 
claimoit.  These  additicmal  requirements 
will  allow  EPA  to  review  and  reach  a 
dedsion  cm  submitted  claims  in  a  more 
timely  and  efficient  manner. 

Final  Rule 

The  claim  form  is  modified  as 
follows: 

1.  A  new  section  IV .F.  is  added  to  the 
daim  form  that  requires  the  claimant  to 
provide  the  name  and  address  of  the 
location  where  all  cost  docvimentation 
and  any  other  records  relating  to  the 
claim  will  be  maintained. 

2.  A  new  requiremoit  is  added  to 
sections  V.B.  and  C.  of  the  claim  form 
that  requires  the  claimant  to  spedfy 
which  of  the  Federal  cost  {uindpka 
were  used  and  to  e9q>lain  the  ba^  for 
tlie  seledion  of  that  principle. 


3.  Additional  modifications  to  the 
claim  form  have  been  made.  (See  the 
discussions  of  §  §  307.23  and  307.30.) 

m.  Summary  of  Supporting  Analyses 

Proposed  and  final  rules  issued  by 
Federal  agendas  are  governed  by  several 
statutes  and  executive  (^ers.  These 
indude  Executive  Order  (E.O.)  12291, 
the  Regulatory  Flexibility  Act,  and  the 
Paperwork  Reduction  Act. 

A.  Executive  Order  (E.O.)  No.  12291 

Executive  Order  No.  12291  requires 
that  regulations  be  classified  as  “major” 
or  “non-major”  for  purposes  of  review 
by  the  Office  of  Management  and 
Budget  (OMB).  A  Regdatory  Impact 
Analysis  is  required  for  a  “major”  rule. 
According  to  RO.  12291,  “major”  rules 
are  regulations  that  are  likely  to  result 
in: 

1.  An  annual  adverse  (cost)  effect  on 
the  economy  of  $100  million  or  more;  or 

2.  A  major  increase  in  cost  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographical  regions;  or 

3.  Significant  adverse  efiecls  on 
competition,  employmeiit,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

EPA  has  determined  that  this 
regulaticm  is  a  “non-major”  rule  under 
Executive  Order  12291  because  it  is 
unlikely  to  result  in  any  of  the  economic 
impacts  identified  above.  Therefore,  the 
Agency  has  not  prepared  a  Regulatory 
Impact  Analysts  for  this  regulation. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
generally  requires  that  a  Re^atory 
Flexfoility  Analysis  be  performed  for  all 
rules  that  are  likely  to  have  "significant 
economic  impact  on  a  substantial 
number  of  small  entities.”  Today’s  rule 
involves  reimbursement  of  the  costs  of 
certain  parties  for  responding  to  a 
hazardous  substance  release.  This  is  a 
benefit  authorized  by  CERCLA,  and 
does  not  adversely  afreet  the  private 
sector  economy.  ^A,  therefore,  certifies 
that  this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses, 
organizations,  and  imits  of  government. 
EPA  certifies  that  a  Regulatory 
Flexibility  Analysis  is  not  necessary. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  imder  the  Paperwoiii 
Reduction  Act,  44  U.S.C  3501  et  seq. 


and  have  been  assigned  OMB  control 
number  2050-0106. 

Public  reporting  bmrden  for  the 
collection  of  information  unda  the 
“Application  for  Preauthorization  of  a 
CERCLA  Response  Action,”  is  estimated 
to  vary  from  186  to  330  hours  per 
response,  with  an  average  of  258  hours 
per  response,  inclnding  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Public  reporting  burden  for  the 
coUectiem  of  information  under  the 
“Claim  for  CERCLA  Response  Action,” 
is  estimated  to  vary  from  25  to  59  hours 
per  response,  with  an  average  of  42 
hours  per  response,  includi^  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  data  need^,  and 
completing  and  reviewing  the  collection 
of  information. 

Send  comments  regarding  the  burden 
estimates  or  any  other  aspects  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  following  addresses:  Chief, 
Information  Policy  Branch  (PM-223), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW.,  Washington,  DC 
20460;  and  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  726  Jadeson 
Place,  NW.,  Washington,  DC  20503, 
Attention:  Desk  Of&rer  fo  EPA. 

List  of  Siil^ects  in  40  CFR  Part  307 

Administrative  practices  and 
procediires,  Qiemicals,  Hazardous 
materials.  Intergovernmental  relations, 
Natural  resources,  Reporting  and 
recordkee{Mng  requirements,  Superfund, 
Waste  treatment  and  disposal. 

Dated:  December  19, 1992. 

William  K.  Reilly, 

Administrator. 

Appendix  to  Preamble 

Forms  applicable  to  the  CERCLA 
response  claims  process,  EPA  Form 
2075-3  and  EPA  Form  2075-4,  may  be 
obtained  from  EPA  Headquarters, 
CERCLA  Response  Claims,  Office  of 
Emergency  and  Remedial  Response. 
(5203  G)  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington. 
DC  20460.  Forms  may  also  be  obtained 
from  the  EPA  regional  offices  at  these 
addresses: 

(a)  Region  I,  John  F.  Kennedy  Federal 
Building,  Boston.  Massachusetts  02203 

(b)  Region  II,  26  Federal  Plaza,  New  York, 
New  YoA  10278 

(c)  Region  III,  841  Chestnut  Street, 
Philadelphia,  Pennsylvania  19107 

(d)  Region  IV,  345  Courtland  Street,  NE., 
Atlanta,  Georgia  30365 
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(e)  Region  V,  77  West  Jackson  Boulevard. 
Chicago,  Illinois  60604 

(f)  Region  VI.  1445  Ross  Avenue,  Dallas, 
Texas  75202 

(g)  Region  VII,  726  Minnesota  Avenue, 
Kansas  City.  Missouri  66101 

(h)  Region  VIII,  999  18th  Street,  Denver, 
Colorado  80202 

(i)  Region  DC,  75  Hawthorne  Street,  San 
Francisco,  California  94105 

(j)  Region  X,  1200  Sixth  Avenue,  Seattle, 
Washington  96101 

Completed  forms  must  be  submitted 
to  the  Administrator  at  EPA 
Headquarters  or  his  designee. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  1  of  the  Code 
of  Federal  Regulations  is  amended  by 
adding  part  307  to  read  as  follows: 

PART  307— COMPREHENSIVE 
ENVIRONMENTAL  RESPONSE, 
COMPENSATION,  AND  UABIUTY  ACT 
(CERCLA)  CLAIMS  PROCEDURES 

Subpart  A— General 

Sec. 

307.10  Purpose. 

307.11  Scope  and  applicability. 

307.12  Use  of  number  and  gender. 

307.13  Computation  of  time. 

307.14  Definitions. 

307.15  Penalties. 

Subpart  B— Eligible  Claimants;  Aliowabia 
Claims;  Praauttiorization 

307.20  Who  may  present  claims. 

307.21  Nahure  of  eligible  claims. 

307.22  Preauthorization  of  response 
actions. 

307.23  EPA*s  review  of  preauthorization 
applications. 

Subpart  C— Procedures  for  Filing  and 
Processing  Response  Claims 

307.30  Requesting  payment  firom  the 
potenti^ly  responsible  party. 

307.31  Filing  procedures. 

307.32  Verification,  award,  and 
administrative  hearings. 

307.33  Records  retention. 

Subpart  D— Payments  and  Subrogation 

307.40  Payment  of  approved  claims. 

307.41  Subrogation  of  claimants’  rights  to 
the  Fund. 

307.42  Fund’s  obligation  in  the  event  of 
failure  of  remedial  actions  taken 
pursuant  to  CERCLA  section  122. 


Appendix  A  to  Part  307 — Application  for 
Proauthorization  of  a  CERCLA  Raspoitsa 
Action 

Appandbc  B  to  Part  307-Claim  for  CERCLA 
Raa|>onsa  Action 

Appandbc  C  to  Part  307  — Nodes  of 
Limitatioits  on  the  Payment  of  Claims  for 
Response  Actions,  Which  is  to  be  Placed  in 
the  Federal  Registw  Preamble  Whenever 
Sites  Are  Added  to  the  Final  NPL 

Appandbc  D  to  Part  307— Notice  of 
Limitations  on  the  Payment  of  Claims  for 
Response  Actions,  Which  is  to  be  Placed  in 
Pubiic  Dockets 

Authority:  42  U.S.C  9601  et  seq.;  sections 
4  and  9,  E.0. 12580,  52  FR  2923,  3  CFR,  1987 
Comp.  p.  193. 

Subpart  A— General 

1307.10  Purpose. 

’This  part  prescribes  the  appropriate 
forms  and  procedures  for  presenting 
claims  for  necessary  response  costs  as 
authorized  by  section  112(b)(1)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1086  (SARA) 
(herein  referred  to  as  CERCLA,  or  the 
Act)  (42  U.S.C.  9601  et  seq.).  Such 
claims  may  be  presented  to  the 
Hazardous  Substance  Superfund  (the 
Fund)  established  by  section  9507  of  the 
Internal  Revenue  Code  of  1986.  See 
section  101(11)  of  CERCLA. 

5307.11  Scope  and  applicability. 

(a)  The  following  may  be  submitted 
only  through  the  procedmres  established 
by  this  part:  claims  for  responses  to  a 
release  or  substantial  threat  of  release  of 
a  hazardous  substance  into  the 
environment;  claims  for  responses  to  a 
release  or  substantial  threat  of  release  of 
any  pollutants  or  contaminants  into  the 
environment,  which  may  present  an 
imminent  and  substantial  danger  to 
public  health  or  welfare;  and  daims  for 
response  actions  undertaken  pursuant  to 
settlement  agreements  in  which  the 
Federal  Government  agrees  to  reimburse 
a  portion  of  the  cost.  Under  this  part, 
persons  may  bring  claims  for  necessary 
costs  incur^  in  carrying  out  the 
National  Contingency  Plan  (NCP)  (40 
CFR  part  300)  developed  under  section 
311(c)  of  the  Federal  Water  Pollution 
Control  Act  (33  U.S.C.  1251  et  seq.)  and 
revised  pursuant  to  section  105  of 
CERCLA.  Only  response  actions  that 
EPA  has  preauthorized  are  eligible  for 
reimbursement  through  the  claims 
process  of  section  112  of  CERCLA. 
Authority  for  the  payment  of  claims  for 
response  costs  is  provided  by  section 
111(a)(2)  of  CERQA.  Authority  for  the 
reimbursement  of  certain  costs  incurred 


by  parties  to  a  settlement  agreement 
entered  pursuant  to  section  122  of 
CERCLA  is  provided  by  section  122(b) 
of  CERCLA. 

(b)  This  part  does  not  affect  the  terms 
and  conditions  contained  in 
Preauthorization  Dedsion  Documents 
(PDDs)  issued  prior  to  the  effective  date 
of  this  part.  However,  a  potential 
daimant  may  elect  to  comply  with  the 
provisions  of  this  part,  rather  than  the 
terms  and  conditions  of  a  PDD  issued 
rior  to  the  effective  date  of  this  part,  if 
e  so  chooses.  Written  notice  of  tnis 
election  must  be  provided  to  EPA  by  the 
potential  claimant  prior  to  such 
provision  taking  effect,  but  not  later 
than  the  time  of  the  submittal  of  any 
daim  to  EPA.  EPA  will  provide  a 
written  acknowledgement  of  the 
potential  daimant’s  election  and  may 
revise  the  PDD  as  appropriate. 

1 307.12  Um  of  number  and  gender. 

As  used  in  this  part,  words  in  the 
singular  also  indude  the  plural  and  vice 
versa,  and  words  in  the  masculine 
gender  also  indude  the  feminine,  as  the 
case  may  require. 

S  307.13  Computation  of  time. 

In  computing  any  period  of  time 
described  or  aUowed  in  this  part,  except 
as  otherwise  provided,  the  day  of  the 
event  from  which  the  designated  period 
begins  to  nm  shall  not  be  included. 
Saturdays,  Sundays,  and  Federal  legal 
holidays  shall  be  induded.  When  a 
stated  time  expires  on  a  Saturday, 
Sunday,  or  Federal  legal  holiday,  the 
stated  time  period  shdl  be  extended  to 
include  the  next  business  day. 

f  307.14  Dafinitiona. 

Terms  that  are  not  defined  in  this 
section  or  restated  herein,  shall  have  the 
meaning  set  forth  in  section  101  of 
CERCLA  or  the  1990  NCP  or  any  final 
revision  thereto.  As  used  in  this  part, 
the  following  words  and  terms  shall 
have  the  meanings  set  forth  below: 

Act  or  CERCLA  both  mean  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986. 

Administrative  hearing  means  an 
administrative  adjudication  required  by 
section  112(b)(2)  of  CERCLA  in  the 
event  a  claimant  contests  a 
determination  of  his  claim  made  by  the 
U.S.  Environmental  Protection  Agency 
(EPA). 

Assistance  agreement  means  the  legal 
instrument  EPA  vises  to  transfer  money, 
property,  services,  or  anything  of  value 
to  a  recipient  to  accomplish  a  public 
purpose.  It  is  either  a  grant  or 
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coopsrativ*  agrociaent  tne  40  CFRpart 
35)  and  wiH  specify:  budget  and  project 
periods;  the  Federal  sfaere  of  eligibis 
project  costs;  a  description  of  the  work 
to  be  accomplished;  any  special 

conditions. 

Ctaan  means  a  demand  in  writing  for 
a  sum  certain  praeantad  to  the  Fund  in 
accordance  with  sections  111  and  112  of 
CERCLA. 

Claimaztt  means  any  person  edto 
presents  a  claim  to  the  Fund  for 
reimbursement  under  section  112(bMl) 
of  CERCLA. 

Contractor  claim  means  the  disputed 
portion  of  a  written  demand  or  written 
assertion  any  contractor  who  has 
contracted  arith  a  person  (i.e.,  the 
owner)  for  the  conduct  of  a 
preauthoaized  response  action,  seeking 
as  a  matter  of  right,  the  payment  of 
money,  adjustment,  or  interpretatkm  of 
contract  terms,  or  other  relief,  arising 
imder  or  related  to  a  contract,  which  has 
been  finally  rejected  or  not  acted  upon 
by  the  owner  and  whkdi  is  subsequently 
settled  by  the  owner  or  is  awarded  by 
a  third  p»ty  in  accordance  with  die 
disputes  clause  of  the  contract 
document. 

Eligible  claim  means  any  claim  that 
has  satisfied  the  requiremmits  set  forth 
in  S  307.2lCb). 

'  Facility  as  defined  by  section  101(9) 
of  CERCLA,  means  any: 

(1)  Building,  structure,  installation, 
equipment,  pipe  or  pipeline  (including 
any  pipe  into  sewer  or  publidy  owned 
treatment  works),  well,  pit,  pond, 
lagoon,  impotmdmenl,  mtch,  landfill, 
storage  container,  motor  vehicle,  rdling 
stock,  or  aircraft;  or 

(2)  Any  site  or  area  where  a  hazardous 
substance  has  been  deposited,  stored, 
di^Kieed  of,  or  placed,  or  otherwise 
come  to  be  located;  but  does  not  include 
any  consumer  product  in  consmner  use 
or  any  vessd. 

Fund  means  the  Hazardous  Sidistance 
Superfund  established  by  section  9S07 
of  the  Internal  Revenue  Code  of  1986. 

Hazardous  substance  as  defined  by 
section  101(14)  of  CERCLA,  means: 

(1)  Any  subriance  designated 
pursuant  to  section  311(b)(2)(A}  of  the 
Federal  Water  Pollution  Control  Act  (33 
U.S.C  1251  et  seq.y, 

(2)  Any  element,  compound,  mixture, 
solution,  or  substance  d^gnated 
pursuant  to  section  102  of  CERCLA; 

(3)  Any  hazardous  waste  having  the 
characteristics  identified  under  or  listed 
pursuant  to  section  3001  of  the  Solid 
Waste  Disposal  Act  (42  U.S.C  6801  et 
seq.)  (but  not  includii^  any  waste  the 
regulation  of  which  under  the  Solid 
Waste  Disposal  Act  has  been  suspended 
by  Act  of  Congress); 


(4>  Any  toxic  pollutant  listed  under 
section  307ta>  of  the  Federal  Water 
Pollution  Control  Act; 

(5)  Any  hazMrdous  air  p<dlutant  listed 
under  section  112  of  the  Clean  Air  Act 
(42  U.S.C  7401  et  seq.)i  and 

(6)  Any  imminently  hazardous 
chemical  substance  or  mixture  with 
respect  to  which  the  Administrator  of 
EPA  (Administrator)  has  taken  action 
piirsuant  to  section  7  of  the  Toxic 
Substances  Control  Act  (15  U.SC  2601 
et  seq.).  The  term  does  not  include 
petroleum,  including  crude  oil  or  any 
fraction  thereof  whi^  is  not  otherwise 
spedfiktelly  listed  or  designated  as  a 
hazardous  substance  imder  paragraphs 
(1)  through  (6)  of  this  definition,  and  the . 
term  does  not  include  natural  gas, 
natural  gas  liquids,  liquefied  natuiral 
gas,  or  synthetic  gas  usable  for  fuel  (or 
mixtures  of  natui^  gas  and  such 

Contingency  Plan,  or  NCP 
means  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(40  CFR  part  300)  developed  imder 
section  311(c)  of  the  Federal  Water 
Pollution  Coiitrol  Act  and  revised 
pursuant  to  section  105  of  CERCLA. 

Necessary  costs  means  “necessary 
response  costs”  as  required  by  section 
111(a)(2)  of  CERCLA  for  Fund 
reimbursement  of  a  preauthorized 
response  action.  Necessary  response 
costs  are  costs  determined  to  be: 

(1)  Required  (based  upon  the  site- 
specific  circumstances); 

(2)  Reasonable  (nature  and  amount  do 
not  exceed  that  estimated  or  which 
would  be  incurred  by  a  prudent  perscm); 

(3)  Allocable  (incurred  specifically  for 
the  site  at  issue);  and 

(4)  Otherwise  allowable  (consistent 
with  the  limitations  and  exclusions 
under  the  apprt^ate  Federal  cost 
principles).  See  OMB  Circular  A-122 
(non-profit  organizations);  OMB 
Circular  A-87  (States  and  political 
subdivisions);  and  48  CFR  part  31, 
sul^jerts  31.1  and  31.2  (profit-making 
organizations). 

l^L  means  the  National  Priorities  List 
established  pursuant  to  section  105  of 
CERCLA  and  40  CFR  300.425,  which 
consists  of  uncontrolled  hazardous 
substance  facilities  in  the  United  States 
that  need  to  be  addressed  under 
CERCLA  authorities.  Only  NPL  sites  are 
eligible  ft»  Fund-financed  remedial 
action. 

Opwable  unit  means  a  discrete  action 
that  comprises  an  incremental  step 
toward  comprehensively  addressing  site 
problems.  This  discrete  portion  of  a 
remedial  response  manages  migration, 
or  eliminates  or  mitigates  a  release, 
threst  of  rele»e,  or  prihway  of 
exposure.  The  cleanup  of  a  site  can  be 


divided  into  a  number  of  operable  units, 
depending  on  the  complexity  of  the 
probtems  associated  with  the  site. 
Operable  units  may  address 
geogra|diical  portions  of  a  site,  specific 
site  problems,  or  initial  phases  of  an 
actira,  or  may  consist  of  any  set  of 
actions  performed  over  time  or  any 
actions  that  are  concurrent  but  located 
in  different  parts  of  a  site.  Operable 
units  will  not  impede  implementation 
of  subsequent  actions,  including  final 
action  at  ttw  site. 

Pojpr  means  EPA  or  a  claimant 

Perfected  means  the  point  at  which 
EPA  determines  that  the  written 
demand  for  a  sum  certain  (i.e..  claim) 
has  the  documentation  necessary  to 
substantiate  the  appropriateness  of  the 
amounts  clanned;  i.e.,  the  claim  is 
technically  complete. 

Person  as  defined  by  section  101(21) 
of  CERCLA,  means  an  individual,  firm, 
corporation,  association,  partnership, 
consOTtium,  joint  venture,  commercial 
entity.  United  States  Government,  State, 
municipality,  commission,  political 
subdivision  of  a  State,  or  any  interstate 
body. 

Political  subdivision  means  any 
general  purpose  unit  of  a  local  or  State 
government. 

Pollutant  or  Contaminant  as  defined 
by  section  101(33)  of  CERCLA,  includes, 
but  is  not  limited  to,  any  element, 
substance,  compound,  or  mixture, 
including  disease-causing  agents,  which 
after  release  into  the  environment  and 
upon  exposure,  ingestion,  inhalation,  or 
assimilation  into  any  organism,  either 
directly  from  the  environment  or 
indirectly  by  ingestion  through  food 
chains,  will  or  may  reasonably  be 
anticipated  to  cause  death,  disease, 
behavioral  abnormalities,  cancer, 
genetic  mutation,  physiological 
malfunctions  (including  malfunctimas  in 
reproduction)  or  phjrsi^  deformations 
in  such  organisms  or  their  offspring. 

The  term  does  not  include  pet^eum, 
including  crude  oil  and  any  fraction 
thereof  which  is  not  otherwise 
specifically  listed  or  designated  as  a 
hazardous  substance  under  section 
101(14)(A)  through  (FI  of  the  Act,  nor 
does  it  include  natural  gas,  Uquefied 
natural  gas,  or  synthetic  gas  of  pipeline 
quality  (or  mixtures  of  natural  gas  and 
such  s)mthetic  gas). 

Preauthorization  means  EPA’s  prior 
approval  to  submit  a  claim  against  the 
Fund  for  necessary  response  costs 
incurred  as  a  result  of  carrying  out  the 
NCP.  The  process  of  preauthorization 
consists  of  three  steps: 

(1)  EPA’s  receipt  of  the  application  for 
preauthorization; 

(2)  EPA’s  review  and  analysis  of  the 
application;  and 
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(3)  EPA's  issuance  of  the 
Preauthorization  Decision  Document, 
which  sets  forth  the  terms  and 
conditions  for  reimbursement 

Preauthomed  response  actions  are 
response  actions  approved  through  the 
preauthorization  process. 

Respond  or  Response  as  defined  by 
section  101(25)  of  CERCLA,  means 
remove,  removal,  remedy,  and  remedial 
action,  all  such  terms  (including 
removal  and  remedial  action)  including 
enforcement  activities  related  thereto. 

Response  claim  means  a 
preauthorized  demand  in  writing  for  a 
sum  certain  for  response  costs  referred 
to  in  section  111(a)(2)  of  CERCLA, 
including  certain  costs  of  actions 
referred  to  in  section  122(b)(1)  of 
CERCLA. 

1307.15  Penalties. 

(a)  If  any  person  knowingly  gives  a 
material  statement  or  representation  in 
the  application  for  preauthorization  or 
in  the  claim  that  is  false,  misleading, 
misrepresented,  or  misstated,  and  EPA 
relies  upon  such  a  statement  or 
representation  in  making  its  decision, 
the  preauthorization  or  me  award  by 
EPA  may  be  withdrawn  following 
written  notice  to  the  claimant. 

(b)  Any  person  who  knowingly  gives, 
or  causes  to  be  given,  any  false 
information  as  part  of  an  application  for 
preauthOTization  or  of  a  claim 
(including  any  person  who  meets  the 
conditions  of  paragraph  (a)  of  this 
section)  may,  upon  cimviction,  be  fined 
or  imprisoned  in  accordance  with 
CERQA  section  112(b)(1)  and  other 
laws. 

Subpart  B— CliglMa  Claimants; 
Allowabla  CItf  ma;  Praauthorization 

1307.20  Who  ntiay  present  elalme. 

(a)  Subject  to  the  provisions  of  this 
subpart,  claims  for  the  costs  of  response 
actions  may  be  asserted  against  the 
Fund  by  any  person  other  than  the 
United  States  Government,  States,  and 
political  subdivisions  thereof,  except  to 
the  extent  the  claimant  is  otherwise 
compensated  for  the  loss.  States  and 
poUtical  subdivisions  may  assert  such 
claims  if  they  are  potenti^ly 
responsible  parties  subject  to  an 
agreement  reached  pursuant  to  section 
122(b)(1)  of  CERCXA. 

(b)  Claims  presented  by  an  individual 
must  be  signed  by  that  individual.  If, 
because  of  death,  disability,  or  other 
reasons  satisfactory  to  EPA,  the 
foregoing  requirement  cannot  be 
fulfilled,  the  claim  may  be  filed  by  a 
duly  authorized  agent,  executor, 
administrator,  or  other  legal 


representative.  A  claim  presented  by  an 
entity  or  an  authorized  agent,  executor, 
administrator,  or  other  legal 
representative  must  be  presented  in  the 
name  of  the  claimant.  I^e  claim  must 
be  signed  by  the  authorized  agent, 
executor,  administrator,  or  other  legal 
representative  (including  the  title  or 
legal  capacity  of  the  person  signing)  and 
be  accompanied  by  evidence  of  the 
authority  to  present  a  claim  on  behalf  of 
the  claimant  as  authorized  agent, 
executor,  administrator,  or  other  legal 
representative. 

(c)  A  claim  for  response  costs  as  to 
which  any  release  from  liability  was 
executed  between  the  claimant  and  a 
potentially  responsible  party  may  be 
presented  against  the  Fund  to  the  extent 
that  the  claimant  obtained  EPA*s 
approval  prior  to  executing  such  release 
and  provided  that  the  other 
requirements  of  this  part  are  met. 

(d)  A  foreign  claimant  may  present  a 
response  claim  to  the  Fund,  to  the  same 
extent  that  a  United  States  daimant  may 
assert  a  claim,  if: 

(1)  The  requirements  of  §  307.21  and 
§  307.22  are  met;  and 

(2)  The  release  of  a  hazardous 
substance  occurred  in  the  navigable 
waters  of  the  United  States,  including 
the  territorial  sea,  or  in  or  on  the 
territorial  sea  or  adjacent  shoreline  of  a 
foreign  country  of  which  the  claimant  is 
a  resident:  and 

(3)  The  claimant  is  not  otherwise 
compensated  for  the  loss;  and 

(4) The  hazardous  substance  was 
released  from  a  fodUty  or  from  a  vessel 
located  adjacent  to  or  within  the 
navigable  waters  or  was  discharged  in 
connection  with  activities  conducted 
under  the  Outer  Continental  Shelf 
Lands  Ad,  as  amended  (43  U.S.C  1331 
et  seq.),  or  the  Deepwater  Port  Ad  of 
1974,  as  amended  (33  U.S.C  1501  et 
sea.):  and 

(5)  Recovery  is  authorized  by  a  treaty 
or  an  executive  agreement  between  the 
United  States  and  the  foreign  coimtry 
involved,  or  if  the  Secretary  of  State,  in 
consultation  Mrith  the  Attorney  General 
and  other  appropriate  offidals,  certifies 
that  such  count^  provides  a 
comparable  remedy  for  United  States 
claimants. 

f  307.21  Nature  of  eligibio  etaime. 

(a)  Claims  may  be  asserted  against  the 
Fund  for  necessary  costs  incui^  for 
response  actions  due  to  a  release  or 
substantial  threat  of  release  of  a 
hazardous  substance  into  the 
environment;  a  release  or  substantial 
threat  of  release  of  pollutants  or 
contaminants  into  ^e  environment  that 
may  present  an  imminent  or  substantial 
danger  to  public  hecdth  or  welfare;  or 


actions  taken  by  a  potentially 
resptmsible  party  subjed  to  an 
agreement  reached  pursuant  to  section 
122(b)(1)  of  CERCLA.  Claims  must  be 
filed  fo  accordance  with  §  307.22. 

Claims  may  be  asserted  for  the  costs  of 
removal  acfions,  remedial  planning 
activities,  and  remedial  actions. 

(b)  Costs  will  be  considered  to  be 
elimble  under  this  section  if: 

(1)  The  response  action  is 
preauthorized  by  EPA  pursuant  to 
§  307.22; 

(2)  The  costs  are  incurred  for 
activities  within  the  scope  of  EPA’s 
preauthorization; 

(3)  The  response  action  is  conduded 
in  a  manner  consistent  with  the  NCP; 
and 

(4)  The  costs  incurred  are  necessary 
costs  pursuant  to  S  307.11  of  this  part. 

(c) Money  in  the  Fimd  may  be  used  for 
paying  any  claim  under  this  section  for 
expenses  incurred  for  the  payment  of 
contrador  claims  either  through 
settlement  of  such  daims  or  an  award 
by  a  third  party  to  the  extent  EPA 
determines  that: 

(1)  The  contrador  daim  arose  from 
work  within  the  scope  of  the  contrad  at 
issue  and  the  contrad  was  for 
preauthorized  response  activities; 

(2)  The  contrador  claim  is 
meritorious; 

(3)  The  contrador  daim  was  not 
caused  by  the  mismanagement  of  the 
claimant; 

(4)  The  contrador  daim  was  not 
caused  by  the  claimant’s  vicarioiis 
hability  for  the  improper  actions  of 
others: 

(5)  'The  claimed  amoimt  is  reasonable 
and  necessary; 

(6)  The  claim  for  such  costs  is  filed  by 
the  claimant  within  5  years  of 
completion  of  the  preauthorized 
response  action;  and 

(7)  Payment  of  such  a  daim  will  not 
result  in  total  payments  from  the  Fund 
in  excess  of  the  maximum  amovmt  for 
which  claims  were  preauthorized. 

(d)  An  award  by  a  third  party  on  a 
contrador  claim  imder  paragraph  (c)  of 
this  section  should  indude: 

(1)  Findings  of  fad; 

(2)  Conclusions  of  law; 

(3)  Allocation  of  responsibility  for 
each  issue; 

(4)  Basis  for  the  amount  of  award;  and 

(5)  The  rationale  for  the  dedsion. 

(e)  Money  in  the  Fimd  may  not  be 
used  for  paying  any  daim  under  this 
section  for  expenses  incurred  for 
procurement  transactions  that  were  not 
conduded  in  a  manner  that  provided  to 
the  maximum  extent  practicable,  open 
and  free  competition:  imduly  restrided 
or  eliminated  competition;  and  did  not 
provide  where  applicable  for  the  award 
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of  contracts  to  the  lowest  responsive, 
responsible  bidder  where  the  selection 
was  made  principally  on  the  basis  of 
price. 

(f)  Money  in  the  Fund  may  not  be 
us^  for  paying  any  claim  imder  this 
section  for  expenses  incvmred  by  a 
person  operating  pursuant  to  a 
procurement  contract  or  assistance 
agreement  with  the  United  States. 

(g)  Money  in  the  Fund  may  not  be 
used  for  paying  any  claim  under  this 
section  for  expenses  incurred  for  the 
payment  of  persons  who  are  on  the  "List 
of  Parties  E^xluded  From  Federal 
Procurement  or  Non-Procurement”  at 
the  time  the  contract  is  awarded,  unless 
EPA  approval  is  obtained  in  advance. 

(h)  Unless  EPA  waives  this 
requirement  prior  to  the  award  of  a 
construction  contract,  money  in  the 
Fund  may  not  be  used  for  paying  any 
claim  under  this  section  for  expenses 
incurred  imder  such  a  construction 
contract  that  does  not  contain  a 
“differing  site  conditions”  clause 
equivalent  to  the  following: 

(1)  The  contractor  shall  promptly,  and 
before  such  conditions  are  disturb^, 
notify  the  claimant  in  writing  of: 

(i)  Subsurface  or  latent  physical 
conditions  at  the  site  differing 
materially  from  those  listed  in  this 
contract,  or 

(ii)  Unknown  physical  conditions  at 
the  site,  of  an  unusual  nature,  differing 
materially  from  those  ordinarily 
encountered  and  generally  recognized 
as  inherent  in  work  of  the  character 
provided  for  in  this  contract. 

(2)  Upon  notification  by  the 
construction  contractor,  Ae  claimant 
shall  promptly  investigate  the 
conditions.  If  the  claimant  finds  that 
conditions  materially  difier  and  will 
cause  an  increase  or  decrease  in  the 
contractor’s  cost  or  the  time  required  to 
perform  any  part  of  the  work  under  its 
contract,  whether  or  not  changed  as  a 
result  of  such  conditions,  the  claimant 
shall  make  an  equitable  adjustment  and 
modify  the  contract  in  writing. 

(3)  No  claim  of  the  contractor  under 
the  difiering  site  conditions  clause  shall 
be  allowed  unless  the  contractor  has 
given  the  notice  required  in  paragraph 
(h)(1)  of  this  section.  However,  the 
claimant  may  extend  the  time 
prescribed  in  paragraph  (h)(1)  of  this 
section. 

(4)  No  claim  by  the  contractor  for  an 
equitable  adjustment  shall  be  allowed  if 
asserted  after  final  payment  under  this 
contract. 

(i)  Where  money  in  the  Fund  has  been 
used  to  pay  for  any  response  costs  under 
this  section,  no  other  claim  may  be  paid 
out  of  the  Fund  for  the  same  costs. 


{307.22  Preauthorlzation  of  responee 
•ctione. 

(a)  No  person  may  submit  a  claim  to 
the  Fund  for  a  response  action  unless 
that  person  notifies  the  Administrator  of 
EPA  or  his  designee  prior  to  taking  such 
response  action  and  receives 
preauthorization  by  EPA.  In  order  to 
obtain  preauthorization,  any  person 
intending  to  submit  a  claim  to  the  Fund 
must  fulfill  the  following  requirements 
before  commencing  a  response  action: 

(1)  Notify  the  lead  agency  through  the 
National  Response  Center  (as  dest^bed 
in  40  CFR  300.125),  if  there  is  acute 
threat  of  fire,  explosion,  or  direct  human 
contact  with  hazardous  substances, 
pollutants,  or  contaminants  or  other 
emergency  situation,  to  determine  if 
there  is  sufficient  time  to  submit  an 
application  for  preauthorization; 

(2)  Submit  an  application  for 
preauthorization  (l^A  Form  2075-3, 
foimd  at  Appendix  A  of  this  part)  to  the 
Administrator  or  his  designee;  and 

(3)  Obtain  the  approval  of  the 
Administrator  or  his  designee  before 
initiating  the  response  action. 

(b)  All  applications  for 
preauthorization  must  include,  where 
available; 

(1)  A  description  of  the  location  and 
nature  of  the  release  or  threatened 
release  of  a  hazardous  substance  or 
pollutant  or  contaminant  (e.g.,  type  and 
location  of  vessel  or  facility,  population 
at  risk,  routes  of  exposure); 

(2)  A  description  of  the  nature  and 
quantity  of  the  hazardous  substance  or 
pollutant  or  contaminant  which  has 
been  or  may  be  released,  including 
whether  the  substanqe  is  on  the  list  of 
hazardous  substances  set  forth  pursuant 
to  section  102  of  CERGLA; 

(3)  The  identity  of  any  potentially 
responsible  parties  known  to  the 
applicant  (including  the  applicant),  and 
any  contact  with  such  parties, 
including,  but  not  limited  to,  any 
correspondence,  agreements,  or 
litigation  with  such  parties; 

(4)  Evidence  of  the  applicant’s 
eligibility  to  file  a  claim  pursuant  to 
§307.20; 

(5)  An  explanation  of  why  the 
proposed  response  action  is  necessary, 
and  how  the  proposed  action  is 
consistent  with  40  CFR  300.700(d)(4)(ii); 

(6)  A  description  of  the  applicant’s 
capability  (including  financial  and 
technical  capability)  to  implement  the 
proposed  response  action; 

(7)  Propose  schedule  of  activities; 

(8)  Projected  costs  of  response 
activities,  with  the  basis  for  those 
projections  (projections  shall  be  based 
on  actual  anticipated  costs  without  a 
contingency  for  unanticipated 
conditions); 


(9)  Proposed  schedule  for  the 
submission  of  claims; 

(10)  The  proposed  contracting 
procedures; 

(11)  Proposed  procedures  for  project 
management,  EPA  oversight,  and 
reporting  of  progress  of  the  project;  and 

(12)  l^e  assurances  of  timely 
initiation  and  completion. 

(c)  Applications  for  preauthorization 
to  undertake  a  removal  action  shall,  in 
addition  to  the  requirements  in 
paragraph  (b)  of  this  section,  include: 

(1)  A  summary  or  copy  of  the 
preliminary  assessment;  and 

(2)  A  description  of  the  proposed 
removal  action  for  which  Uie  claim  will 
be  made,  which  environmental 
requirements  are  applicable  or  relevant 
and  appropriate,  and  how  the  removal 
will  comply  with  such  requirements. 

(d)  Applications  for  preauthorization 
to  undertake  a  remedial  investigation 
and  feasibility  study  shall,  in  addition 
to  the  requirements  in  paragraph  (b)  of 
this  section,  include: 

(1)  The  scope  of  the  proposed  study; 

(2)  A  proposed  site  sampling  plan  and  , 
quality  assurance  procedures; 

(3)  The  plan  for  the  development  of 
alternatives; 

(4)  Approaches  to  consideration  of 
alternatives  to  land  disposal; 

(5)  Plans  for  initial  screening  of 
alternatives; 

(6)  Proposed  procedures  for  the 
detailed  analysis  of  alternatives;  and 

(7)  Proposed  considerations  in 
selection  of  the  remedy. 

(e)  Applications  for  preauthorization 
to  undertake  a  remedial  alternative 
other  than  that  selected  by  EPA,  or 
where  EPA  has  not  selected  a  remedy, 
shall,  in  addition  to  the  requirements  in 
paragraph  (b)  of  this  section,  include  a 
discussion  of  how  the  proposed  remedy: 

(1)  Differs  from  the  one  selected  by 
EPA,  if  applicable; 

(2)  Achieves  protection  of  public 
health  and  welfare  and  the  environment 
and  complies  with  legally  applicable  or 
otherwise  relevant  and  appropriate 
Federal,  State,  and  local  requirements 
pursuant  to  40  CFR  300.400(g)  or 
waivers  to  those  requirements  in  40  CFR 
300.430(f)(l)(ii)(C).  The  application 
shall  also  include  a  discussion  of 
pertinent  Federal  and  State  guidance, 
advisories,  emd  criteria; 

(3)  Will  be  cost-effective  as  set  out  in 
section  121(a)  of  CERCLA  and  40  CFR 
300.430(f)(l)(ii)(n); 

(4)  Mitigates  and  minimizes  future 
risks; 

(5)  Improves  the  reliability  of  the 
remedy; 

(6)  Utilizes  new  or  innovative 
technology,  if  appropriate; 
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(7)  Employs  treatment  that  reduces 
the  volume,  toxicity  or  mobility  of  the 
hazardous  substances; 

(8)  Impacts  projected  costs;  and 

(9)  Taxes  into  account  Appendix  D  of 
40  CFR  part  300. 

(f)  Applications  for  preauthorization 
to  undertake  a  remedial  action, 
including  those  described  in  paragraph 
(e)  of  this  section,  shall  in  admtion  to 
the  requirements  in  paragraph  (b)  of  this 
section,  include; 

(1)  A  description  of  the  proposed 
remedial  action  for  which  the  claim  will 
be  made; 

(2)  A  proposed  site  sampling  plan  and 
quality  assurance  procedures; 

(3)  Documentation  of  reasonable  effort 
to  obtain  the  cooperation  of  the  State  or 
Indian  Tribe; 

(4)  A  bond  or  other  financial 
assurance  to  cover  the  costs  of  necessary 
long-term  operation  and  maintenance  of 
the  response  action  or  written  assurance 
from  the  State  to  provide  such  long-term 
op>eration  and  maintenance; 

(5)  Proposed  procedures  using  sealed 
bidding  to  select  the  construction 
contractor,  or  an  explanation  of  why  the 
applicant  intends  to  use  any  other 
method:  and 

(6)  Documentation  showing  that  the 
response  will  be  carried  out  in 
accordance  with  applicable  or  relevant 
and  appropriate  environmental 
requirements.  Documentation  should 
include  the  potential  impacts  on  any 
environmentally  sensitive  areas. 

(g)  Claims  of  business  confidentiality 
may  be  asserted  for  information 
submitted  to  EPA  imder  this  subpart. 
Information  claimed  confidential  will  be 
disclosed  by  EPA  only  to  the  extent 
permitted  by  CERCLA,  this  subpart,  and 
part  2,  subpart  B,  of  this  chapter. 

(1)  Any  claim  of  business 
confidentiality  must  accompany  the 
information  when  it  is  submit!^  to 
EPA.  Claims  must  be  asserted  as 
prescribed  on  the  forms.  Items  claimed 
confidential  on  the  forms  and 
attachments  to  the  forms  must  be  clearly 
marked  by  circling  or  bracketing  them. 

(2)  The  applicant  or  response 
claimant  must  provide  EPA  with  two 
copies  of  its  submittal  if  any 
information  is  claimed  confidential. 

(i)  One  copy  of  the  submittal  must  be 
complete,  with  items  claimed 
confidential  clearly  marked  in 
accordance  with  paragraph  (g)(1)  of  this 
section. 

(ii)  The  second  copy  must  be 
complete  except  that  all  information 
claimed  as  confidential  in  the  first  copy 
must  be  deleted.  EPA  may  make  this 
second  copy  available  to  the  public. 

(iii)  If  the  applicant  does  not  provide 
a  redacted  copy,  the  application  for 


preauthorization  is  incomplete.  If  the 
claimant  does  not  provide  a  redacted 
copy,  the  claim  against  the  Fund  will 
not  be  perfected  by  EPA.  EPA  will  not 
process  such  subiidttals  until  it  receives 
the  redacted  copy. 

(3)  If  a  submitter  of  a  response  claim 
or  an  application  for  preauthoiiization 
does  not  assert  a  claim  of  business 
confidentiality  for  information  at  the 
time  the  information  is  submitted  to 
EPA,  the  Agency  may  make  the 
information  public  without  further 
notice  to  the  submitter. 

(h)  In  addition  to  the  foregoing,  an 
application  for  preauthorization  filed  by 
a  potentially  responsible  party  for 
partial  reimbursement  of  response  costs 
shall  include: 

(1)  A  copy  of  the  settlement 
agreement,  or  the  most  recent  draft  of 
any  pending  agreement,  reached 
between  such  parties  and  the  Federal 
Government;  and 

(2)  If  the  application  is  to  undertake 
a  remedial  investigation  and  feasibility 
study,  an  affirmation  that  the  applicant 
will  not  directly  or  indirectly  benefit 
from  the  preau&orization  as  a  response 
action  contractor,  or  as  a  person  hired 
or  retained  by  such  a  contractor  with 
respect  to  the  site  at  issue  and  an 
agreement  to  reimburse  the  Fund  for 
any  costs  incurred  under,  or  in 
connection  with,  the  oversight  contract 
or  arrangement  for  the  rem^ial 
investigation  and  feasibility  study. 

(i)  If  it  is  subsequently  determined  , 
that  the  preauthorized  response  actions 
require  modification  or  if  it  appears  that 
project  costs  will  exceed  approved 
costs,  a  revised  application  for 
preauthorization  must  be  approved  by 
EPA  before  different,  or  additional, 
actions  can  be  undertaken,  if  such 
actions  are  to  be  eligible  for 
compensation  from  the  Fund. 

(j)  Unless  otherwise  specified  and 
agreed  to  by  EPA,  the  terms,  provisions, 
or  requirements  of  a  court  judgment. 
Consent  Decree,  administrative  order 
(whether  unilateral  or  on  consent),  or 
any  other  consensual  agreement  with 
EPA  requiring  a  response  action  do  not 
constitute  preauthorization  to  present  a 
claim  to  the  Fund. 

S  307.23  EP  A’a  review  of  preauthorization 
appiicationa. 

(a)  EPA  shall  review  each 
preauthorization  application  and  will 
notify  the  applicant  of  the  decision  to 
grant  or  deny  preauthorization. 
Decisions  to  grant  preauthorization  will 
be  memorialized  in  a  PDD. 

(b)  Each  application  for 
preauthorization  must  include 
information  sufficient  for  EPA  to 
determine  whether  the  response  will  be 


consistent  with  40  CFR  300.700(d).  EPA 
will  evaluate  applications  baaed  on  the 
following  non-exclusive  list  of  criteria, 
as  appropriate: 

(1)  Whether  the  release  is  within  the 
scope  of  CERCLA; 

(2)  The  seriousness  of  the  problem  or 
importance  of  the  response  activity 
when  compared  with  competing 
demands  on  the  Fund; 

(3)  Whether  there  is  sufficient  time  to 
process  the  request  for  preauthorization 
(e.g.,  if  a  removal  action  is  proposed); 

(4)  Whether  the  party  liable  for  the 
release  or  threat  of  release  of  the 
hazardous  substance  is  unknown,  or  if 
known,  has  been  notified  of  the 
application  for  preauthorization  and  is 
imwilling  or  incapable  of  performing 
the  response  in  a  reasonable  period  of 
time; 

(5)  Whether  the  State,  a  political 
subdivision,  or  an  Indian  Tribe  is 
willing  to  undertake  the  response  action 
through  a  contract  or  a  cooperative 
agreement: 

(6)  The  cost  and  effectiveness  of  the 
proposed  response  actions  when 
compared  with  other  alternatives; 

(7)  Whether  proposed  response  can  be 
carried  out  in  accordance  with  the  NCP 
and  other  environmental  requirements; 

(8)  The  applicant’s  eligibility  to  file  a 
claim;  his  capabilities,  experience,  and 
technical  expertise;  and  his  knowledge 
and  familiarity  with  the  NCP  and 
relevant  guidance; 

(9)  Whether  the  party  is  proposing  to 
conduct  a  cleanup  through  an 
administrative  order  or  a  Consent 
Decree  with  the  Government  regarding 
the  site  for  which  the  request  is  made 
(if  the  applicant  is  a  potentially 
responsible  party); 

(10)  Whether  ffie  applicant,  if  he  is  a 
potentially  responsible  party  seeking  to 
undertake  a  remedial  investigation  and 
feasibility  study,  has  affirmed  that  he 
will  not  directly  or  indirectly  benefit 
from  the  preauffiorization  as  a  response 
action  contractor,  or  as  a  person  hired 
or  retained  by  such  a  contract  with 
respect  to  the  site  at  issue,  and  agrees  to 
reimburse  the  Fund  for  any  cost 
incurred  under,  or  in  connection  with, 
the  oversight  contract  or  arrangement 
for  the  remedial  investigation  and 
feasibility  study; 

(11)  Whether  the  proposed  costs  are 
eligible  and  the  applicant  has  proposed 
appropriate  procurement,  contract 
management,  project  management, 
financial  management  and 
documentation  procedures; 

(12)  Whether  the  applicant  has  met 
the  necessary  assurances,  financial 
responsibilities,  and  other  requirements; 
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(13)  Provisions  for  long-term 
operation  and  maintenance  of  the  site, 
if  appropriate: 

(14)  Whether  the  applicant  has 
consulted  with  the  State  or  Indian  Tribe 
on  the  proposed  response  action; 

(15)  The  applicant’s  proposed 
procedures  for  oversight  and  the 
reporting  of  project  issues  and  progress; 

(16)  Croperation  of  the  applicant  at 
any  earlier  stage  of  response  activity; 
and 

(17)  Whether  the  proposed  schedule 
for  filing  a  claim(s)  is  based  upon  the 
completion  of  the  project,  an  operable 
unit,  or  a  discrete  phase  of  the  response 
work. 

(c)  The  Administrator  may  grant 
preauthorization  for  all  or  part  of  a 
proposed  response  action,  but  not  less 
than  a  stage  of  an  operable  unit  or  of  a 
response  action. 

(1)  The  Administrator  may  set  a  limit 
on  the  amount  that  may  be  claimed  as 
reimbursement  from  the  Fund  for  any 
response  action. 

(2)  The  Administrator  may  condition 
the  preauthorization  on  such  inspection, 
monitoring,  reporting,  safety,  and  long¬ 
term  operation  and  maintenance 
requirements  as  he  deems  necessary. 

The  costs  of  such  requirements  may  not 
necessarily  be  reimbursed  firom  the 
Fund. 

(3)  The  Administrator  may  condition 
the  preauthorization  on  such  time 
period  for  starting  and  completing  the 
response  action  as  he  may  deem 
necessary. 

(4)  The  Administrator  may  condition 
the  preauthorization  on  such  financial 
or  other  assurance  from  the  claimant  or 
other  entity  as  he  may  deem  necessary 
to  ensure  completion  of  work  at  the  site. 

(5)  The  Administrator  will  not  subject 
potentially  responsible  parties  who  may 
wish  to  undertake  a  remedial 
investigation  and  feasibility  study  to  a 
lesser  standard  of  liability  nor  will  he 
give  such  parties  preferential  treatment 
in  EPA’s  review  of  applications  for 
preauthorizatioit. 

(d)  If  EPA  denies  a  preauthorization 
because  of  an  insufficient  balance  in  the 
Fund  or  the  low  priority  assigned  to  the 
response  action  when  w'eighed  against 
other  applications  or  uses  of  the  Fund, 
the  applicant  may  resubmit  the 
application  in  another  fiscal  year.  If 
preauthorization  is  denied  because  of 
the  inability  of  the  applicant  to 
demonstrate  his  experience  and 
capabilities,  the  applicant  may  resubmit 
the  application  form  only  after 
correcting  the  deficiencies,  or  by 
proposing  an  alternative  approach. 

(e)  If  EPA  grants  preauthorization,  the 
applicant  may  begin  the  approved 
response  action  subject  to  the  terms  and 


conditions  contained  in  the  PDD.  The 
applicant,  as  a  condition  of 
preauthorization,  shall  assure  that  the 
lead  agency  shall  have  such  site  access 
as  may  be  necessary  for  oversight  and 
monitoring. 

(f)  If  the  applicant  is  unable  to  initiate 
or  complete  the  preauthorized  response 
action,  the  applicant  shall  immediately 
notify  EPA  in  writing. 

(g)  EPA  will  not  grant 
preauthorization  for  any  response 
actions  where: 

(1)  The  proposed  action  is  not  a 
response  action  authorized  under 
CERCLA; 

(2)  There  is  a  significant  threat  to  the 
public  health  or  the  environment  caused 
by  acute  threat  of  fire,  explosion,  direct 
human  contact  with  a  hazardous 
substance,  or  other  similar  hazardous 
situations  requiring  immediate  action, 
and  there  is  insufficient  time  to  process 
an  application  for  preauthorization: 

(3j  The  proposea  response  is  a 
remedial  action  and  the  site  is  not  on 
the  NPL;  or 

(4)  The  action  is  to  be  performed  by 
a  State,  political  subdivision,  Indian 
Tribe  through  an  assistance  agreement 
with  the  United  States,  or  a  person 
operating  pursuant  to  a  contract  with 
the  United  States. 

(h)  EPA  will  deny  preauthorization  to 
a  person  whom  the  Agency  believes  is 

a  liable  party  under  section  107  of 
CERCLA  unless  negotiations  are 
underway  aimed  at  reaching  a  judicial 
or  administrative  settlement.  Such 
parties  may  be  preauthorized  under  this 
paragraph  to  submit  claims  to  the  Fund 
for  response  costs  up  to  the  maximum 
amount  specified  in  the  PDD. 

Subpart  C — Procedures  for  Filing  and 
Processing  Response  Claims 

§  307.30  Requesting  payntent  from  the 
potentially  responsible  party. 

(a)  A  claimant  must  present  all  claims 
to  any  person  who  is  known  to  the 
claimant  and  who  may  be  liable  under 
section  107  of  CERCLA  at  least  60  days 
before  filing  a  claim  against  the  Fund. 
The  presentation  to  the  potentially 
responsible  party  must  be  a  written 
request  for  payment,  delivered  either  by 
certified  mail  (return  receipt  requested) 
or  in  such  a  manner  as  will  establish  the 
date  of  receipt.  At  a  minimum  this 
request  must  contain: 

(1)  The  name  of  the  claimant 
(commercial  entity  or  individual); 

(2)  The  name,  title,  and  address  of  any 
authorized  representative; 

(3)  The  location  of  the  release  and 
cleanup; 

(4)  The  date  of  the  release,  if  known; 

(5)  The  owner  of  the  property,  if  other 
than  the  claimant: 


(6)  A  description  of  the  response 
action  taken;  and 

(7)  The  amount  of  the  request  (in 
dollars); 

(8)  If  applicable,  notice  of  intent  to 
file  a  subsequent  application  for 
preauthorization  or  claim  against  the 
Fund  for  additional  operable  units  or  for 
a  stage  of  a  response  action. 

(b)  Where  the  potentially  responsible 
party  is  unknown,  the  claimant  must 
make  a  good-faith  effort  to  identify  the 
potentially  responsible  party  prior  to 
submitting  a  claim.  If  the  potentially 
responsible  party  is  identified,  the 
claimant  must  then  comply  with  the 
procedures  of  §  307.30(a).  Where  a 
potentially  responsible  party  cannot  be 
identified,  the  claimant  may  submit  a 
claim  to  the  Fund  pursuant  to  §  307.31. 
Claims  submitted  under  this  paragraph 
must  be  accompanied  by  documentation 
of  efforts  to  identify  potentially 
responsible  parties. 

(c)  If  the  claimant  and  the  potentially 
responsible  party  agree  to  a  settlement 
involving  a  release  from  liability,  the 
claimant  may  submit  a  claim  against  the 
Fund  for  any  costs  that  are  not 
recovered  provided  the  claimant 
complies  with  the  provisions  of 

§  307.20(c),  which  require  EPA’s  prior 
approval  of  such  releases  from  liability. 

(d)  If  the  claim  is  denied  by  the 
potentially  responsible  party,  or  has  not 
been  satisfied  after  60  days  of 
presentation  to  such  party,  the  claimant 
may  submit  a  claim  to  the  Fund  in 
accordance  with  §  307,31. 

(e)  If  the  first  claim  was  denied  by  the 
potentially  responsible  party  or  not 
responded  to,  and  EPA  agrees  that  there 
is  no  reason  to  believe  that  subsequent 
claims  would  be  honored  by  such 
potentially  responsible  party,  the  denial 
of  the  first  claim,  or  lack  of  response, 
shall  be  considered  denial  of  every 
subsequent  claim. 

§  307.31  Filing  procedures. 

(a)  A  response  claim  must  be 
submitted  on  EPA  Form  2075-4  and 
must  include: 

(1)  Documentation  showing  that  the 
claimed  response  activities  were 
preauthorized  by  EPA; 

(2)  Documentation  showing  that  the 
response  activity  w'as  accomplished  in  a 
manner  consistent  with  the  PDD,  noting 
any  deviation  from  preauthorized 
activities: 

(3)  Documentation  that  a  search  to 
identify  potentially  responsible  parties 
was  conducted  in  accordance  with 

§  307.30  and  of  any  contacts  with  such 
parties:  and 

(4)  Substantiation  that  all  claimed 
costs  are  necessary  costs. 
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(b)  Claimants  (or  their  authorized 
representatives)  may  amend  their  claims 
at  any  time  before  final  action  by  EPA. 
Amendment  of  claims  after  final  action 
by  EPA  will  be  allowed  only  at  EPA’s 
discretion.  Each  amendment  must  be 
submitted  in  writing  and  must  be  signed 
by  the  claimant  or  authorized 
representative.  The  time  limitations  of 

§  307.32(i)  refer  to  the  date  hy  which  an 
amendment  is  filed. 

(c)  Claimants  may  not  piirsue  both  an 
action  in  court  against  potentially 
responsible  parties  and  a  claim  against 
the  Fund  at  the  same  time  for  the  same 
response  costs.  EPA  will  return  claims 
presented  under  this  subpart  when  the 
Agency  determines  that  a  claimant  has 
initiated  an  action  for  recovery  of  the 
same  response  costs,  in  court,  against  a 
party  potentially  liable  under  section 
107ofCERCLA. 

§307.32  Verification,  award,  and 
administrative  hearings. 

(a)  Upon  receipt  of  a  response  claim, 
EPA  will  verify  that  it  complies  with  all 
filing  requirements.  Where  the  claim  is 
incomplete  or  has  significant  defects, 
EPA  will  return  the  claim  to  the 
claimant  with  written  notification  of  its 
deficiencies. 

(b)  A  claim  returned  to  the  claimant 
for  failure  to  comply  with  the  filing 
requirements  may  be  resubmitted  to 
EPA. 

(c)  For  purposes  of  this  part,  a 
response  claim  is  deemed  perfected 
when  EPA  determines  that  the  claim 
complies  fully  with  the  specified  filing 
requirements:  i.e.,  the  claim  is 
technically  complete.  When  the  claim  is 
perfected,  a  notice  will  be  provided  to 
the  claimant  of  EPA’s  receipt  and 
acceptance  of  the  claim  for  evaluation. 

(dj  EPA  may  adjust  claims  and  in 
making  a  determination  whether  costs 
are  allowable,  EPA  will  be  guided  by  the 
Federal  cost  principles  (non-profit 
organizations — OMB  Circular  A-122: 
States  and  political  subdivisions — OMB 
Circular  A-87:  profit-making 
organizations — 48  CFR  part  31,  subpeuts 
31.1  and  31.2). 

(e)  In  evaluating  claims,  EPA  will 
determine  whether  the  claimant  has 
settled  and  satisfactorily  completed  in 
accordance  with  soxmd  business 
judgment  and  good  administrative 
practice  all  contractual  and 
administrative  matters  arising  out  of 
agreements  to  perform  preauthorized 
response  actions.  This  includes  the 
issuance  of  invitations  for  bids  or 
requests  for  proposals,  selection  of 
contractors,  approval  of  subcontracts, 
settlement  of  protests,  claims  disputes, 
and  other  related  procurement  matters. 
EPA  will  examine  how  the  claimant 


assured  (e.g.,  by  the  use  of  a  subcontract 
administration  system)  that  work  was 
performed  in  accordance  with  the  terms, 
conditions,  and  specifications  of  such 
agreements. 

(f)  Aweu'ds  will  be  made: 

(1)  Only  for  necessary  costs  of 
completing  the  response  action  or  stage 
of  an  operable  unit  or  of  a  response 
action; 

(2)  Only  to  the  extent  that  the 
response  actions  were  preauthorized  by 
EPA  pursuant  to  §  307.23; 

(3)  Only  to  the  extent  that  the  cleanup 
was  performed  effectively,  as  provided 
in  40  CFR  300.120(e)(3)  and  300.400(h); 
and 

(4)  Only  to  the  extent  that  the  cleanup 
was  performed  in  compliance  with  the 
terms  and  conditions  of  the  PDD. 

(g)  No  award  will  be  made  on  a  claim 
where  the  claimant  has  purported  to 
release  a  potentially  responsible  party 
horn  liability  to  the  United  States  for  the 
same  costs  imless  EPA  has  approved  the 
release  in  advance. 

(h)  Where  a  response  action  is 
determined  to  have  been  inefiective  due 
to  acts  or  omissions  of  the  claimant,  his 
employees  or  agents,  or  any  third  party 
having  a  contractual  relationship  with 
the  claimant,  payment  of  the  claim  will 
be  adjusted  accordingly.  EPA  may 
require  the  claimant  to  submit  any 
additional  information  needed  to 
determine  whether  the  actions  taken 
were  reasonable  and  necessary. 

(i)  For  claims  submitted  in  connection 
with  a  settlement  reached  imder  section 
122(h)(1)  of  CERCLA  only,  interest  will 
be  paid  on  amounts  due  if  EPA  fails  to 
pay  the  amount  within  60  days  of  a 
perfected  claim. 

(1)  Interest  shall  accrue  on  the 
amoimts  due  the  claimant  where  EPA 
fails  to  pay  the  claim  for  the 
preauthorized  response  action  within  60 
days  of  EPA’s  receipt  of  a  perfected 
claim. 

(2)  Where  the  claim  is  technically 
complete  but  EPA  requires  additional 
information  in  order  to  evaluate  the 
amount  claimed,  the  period  as  stated  in 
paragraph  (i)(l)  of  this  section  or  the 
accrual  of  interest  is  suspended  fi'om  the 
date  the  Agency  requests  the 
information  from  the  claimant  until  the 
date  the  requested  information  is 
received. 

(3)  Where  a  claim  is  denied  in  whole 
or  in  part  hy  EPA,  and  the  claimant 
requests  an  administrative  hearing  in 
accordance  with  paragraph  (o)  of  this 
section,  interest  on  the  disputed  amount 
begins  to  accrue  50  days  after  an  award 
by  the  Administrative  Law  Judge,  unless 
an  appeal  is  filed.  If  either  party  files  an 
appeal  with  a  Federal  district  court. 


interest  will  not  accrue  imtil  20  days 
after  the  final  judicial  decision. 

(4)  The  rate  of  interest  paid  on  a  claim 
is  the  rate  of  interest  on  investments  of 
the  Ftmd  established  hy  Subchapter  A 
of  Chapter  98  of  the  Internal  Revenue 
Code  of  1954. 

(j)  For  claims  submitted  in  connection 
wi&  a  settlement  reached  under  section 
122(h)  of  CERCLA,  a  preauthorized 
potentially  responsible  party  will  be 
entitled  to  full  reimbxursement  only 
where  the  response  action  is  conducted 
in  complete  satisfaction  of  the 
requirements  set  forth  in  the  consent 
order  or  decree. 

(k)  Futrire  site-specific  actions 
required  by  preauthorized  potentially 
responsible  parties,  and  any  future 
obligations  on  the  Fund,  shall  be 
governed  by  §  307.42. 

(l)  Any  withdrawal  of 
preauthorization  will  be  preceded  by 
written  notice  firom  EPA.  The 
application  for  preauthorization  will  be 
deemed  invalid  and  no  award  will  be 
made  fi'om  the  Fimd  where  the  claimant 
is  determined  by  EPA  to  be  liable  under 
section  107  of  CERCLA  for  the  costs  for 
which  the  claim  is  made,  and  the 
application  for  preauthorization  did  not 
disclose  that  the  claimant  may  be  a 
person  described  as  follows: 

(1)  The  owner  and  operator  of  a  vessel 
or  a  facility; 

(2)  Any  person,  who  at  the  time  of 
disposal  of  any  hazardous  substance, 
owned  or  operated  any  facility  at  which 
such  hazardous  substances  were 
disposed  of; 

(3)  Any  person  who  by  contract, 
agreement,  or  otherwise  arranged  for 
disposal  or  treatment,  or  arranged  with 
a  transporter  for  transport  for  disposal 
or  treatment,  of  hazardous  substances 
owned  or  possessed  by  such  person,  by 
any  other  peurty  or  entity,  at  any  facility 
or  incineration  vessel  owned  or 
operated  by  another  party  or  entity  and 
containing  such  hazardous  substance;  or 

(4)  Any  person  who  accepts  or 
accepted  any  hazardous  substances  for 
transport  to  disposal  or  treatment 
facilities,  incineration  vessels  or  sites 
selected  by  such  person,  from  which 
there  is  a  release,  or  a  threatened  release 
which  causes  the  incurrence  of  response 
costs,  of  a  hazardous  substance. 

(m)  If  EPA  determines  that  it  cannot 
complete  its  evaluation  of  a  claim 
because  of  insufficient  information,  it 
will  request  the  necessary  information 
from  the  claimant.  If  EPA  determines 
that  it  cannot  complete  its  evaluation  of 
a  claim  because  the  records,  docvunents, 
and  other  evidence  were  not  maintained 
in  accordance  with  generally  accepted 
accoimting  principles  and  practices 
consistently  applied,  or  were  for  any 
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reason  inadequate  to  demonstrate  that 
claimed  costs  are  necessary  costs,  EPA 
will  adjust  the  claim  accordingly. 

Further  consideration  of  such  amounts 
will  depend  on  the  adequacy  of 
subsequent  documentation.  Any 
additional  information  request^  by 
EPA  must  be  submitted  within  30  days, 
unless  a  differmt  period  of  time  is 
specified  by  EPA.  The  failure  of  the 
claimant  to  provide  in  a  timely  manner 
the  requested  information  vrithout 
reasonable  cause  may  be  cause  for 
denial  of  the  claim. 

(n)  Once  die  claim  is  perfected,  EPA 
will  proceed  to: 

(1)  Make  an  award  on  the  claim;  or 

(2)  Decline  to  make  an  award. 

(o)  If  the  claimant  is  dissatisfied  either 
with  EPA*s  denial  of  a  claim  or  with  the 
amount  of  an  award,  the  claimant  may 
request  that  EPA  arrange  an  ' 
administrative  hearing  in  accordance 
with  section  112d))  of  CERCLA.  The 
request  for  an  administrative  hearing 
must  occur  within  30  da3rs  of  being 
notified  of  EFA’s  decision. 

(p)  Notice  of  an  award  under 
paragraph  (f)  of  this  section  will  be 
given  by  First  Class  Mail  vdthin  five  (5) 
days  of  the  date  of  the  decision. 

Payment  of  approved  claims  will  be 
made  according  to  §  307.40. 

§307.33  Records  retention. 

A  claimant  receiving  an  award  from 
the  Fund  is  required  to  maintain  ait  cost 
documentation  and  any  other  records 
relating  to  the  claim,  and  to  provide 
EPA  with  access  to  such  records.  These 
records  must  be  maintained  until  cost 
recovery  is  initiated  by  EPA.  If,  after  ten 
(10)  years  from  the  date  of  award  of  the 
final  claim,  EPA  has  not  initiated  a  cost 
recovery  action,  the  claimant  need  no 
longer  retain  the  records.  The  claimant 
shall,  however,  notify  EPA  of  the 
location  of  the  records,  and  allow  EPA 
the  opportunity  to  take  possession  of  the 


records  before  they  are  destroyed.  The 
claimant  shall  cause  to  be  inserted  in  all 
agreements  between  itself  and 
contractors  performing  work  at  the  site 
a  clause  providing  for  the  same 
requirement  to  maintain  records  and  to 
provide  access  to  records  as  that 
required  of  the  claimant 

Subpart  D — Payments  and 
Subrogation 

§307.40  Payment  of  ^rproved  cUHins. 

(a)  Payment  of  claims  will  be  made, 
as  anplicable,  within: 

(1)  50  days  of  EPA ’s  decision  to  make 
an  award,  if  the  claimant  does  not 
request  an  administrative  hearing; 

CZ)  SO  days  of  an  award  by  an 
administrative  tribunal  if  no  appeal  of 
such  award  is  taken;  or 

(3)  20  days  of  the  fihal  judicial 
decision  of  any  appeal  taken. 

(b)  Payment  of  a  claim  shall  not  be 
seen  as  EPA’s  final  acceptance  of  the 
claimant’s  response  action.  Final 
acceptance  shall  await  EPA’s 
determination  that  the  respcmse  action 
was  conducted  in  accordance  with  the 
terms  and  conditions  of  the  PDD  oar  the 
consent  order  or  decree,  as  applicable. 

§307.41  Subrogation  of  claimants’  rights 
to  the  Fund. 

(a)  The  United  States  acquires  by 
subrogation  all  rights  of  the  claimant  to 
recover  the  amount  of  the  claim  paid  by 
the  Fund  from  the  person  or  persons 
liable  under  section  107  of  CERCLA  for 
the  release  giving  rise  to  the  response 
action. 

(b)  Claimants  shall  assist  in  any  cost 
recovery  action  that  may  be  initiated  by 
the  United  States.  The  claimant  £md  the 
claimant’s  contractors  shall  furnish  the 
personnel,  services,  documents,  and 
materials  needed  to  assist  EPA  in  the 
collection  of  evidence  to  document 
woik  performed  and  costs  expended  by 
the  claimant  or  the  claimant’s 


contractors  at  the  particular  site  in  mder 
to  aid  in  cost  recovery  efibrts.  Hie 
claimant  and  the  claimant's  contractors 
shall  also  provide  all  requested 
assistance  in  the  interpretation  of 
documents  detailing  work  and  costs  that 
may  be  needed  as  evidence,  and  shall 
testify  on  behalf  of  the  United  States  in 
any  judicial  or  administrative  cost 
recov^y  proceeding  regarding  the 
response  costs  claimed.  All  of  the 
claimant’s  contracts  for  implementing 
the  PDD  shall  expressly  require  their 
contractors  to  provide  this  cost  recovery 
assistance. 

§307.42  Fund’s  oMigatkin  In  the  eveiU of 
failure  of  remedial  actions  taken  pursuant 
to  CERCLA  Section  122, 

(a)  In  the  case  of  the  failure  of  a 
completed  remedial  action  taken  by  a 
potentially  responsible  party  pursuant 
to  a  remedial  action  preauthorized  in 
connection  with  a  settlement  under 
section  122(b)(1)  of  CERCLA,  the  Fund 
shall  be  available  for  the  costs  of  any 
new  cleanup  required,  but  shall  not  be 
obligated  to  a  proportion  exceeding  that 
proportion  contrilnited  by  the  F\md  for 
the  original  remedial  action. 

(b)  The  Fund  is  not  obligated  by 
preauthorization  of  a  response  action  to 
reimburse  the  claimant  for  subsequent 
remedial  actions  if  those  subsequent 
remedial  actions  are  necessary  as  a 
result  of  the  failure  of  the  claimant,  his 
employees  or  agents,  or  any  third  party 
having  a  contractual  relationship  with 
the  claimant  to  properly  perform 
authorized  activities  or  otherwise 
comply  with  the  terms  and  conditions 
of  the  PDD,  and  the  Consent  Decree  or 
order  regarding  the  site  cleanup  entered 
into  by  ^A  and  the  claimant 

Appendix  A  to  Part  307— Application 
for  Preauthorization  of  a  CERCLA 
Response  Action 
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United  States  Environmental  Protection  Agency 

10%  Washington,  DC  20460 

Application  for  Preauthorization  of  a  CERCLA 
Response  Action 

Form  Approved.  0MB  No.  2050-0106 
Expiration  Date  12-31-94 

General  Instructions;  Complete  all  items  in  ink  or  by  typewriter.  If  an  item  is  not  applicable  to  your  preauthorization  request,  write  "N/A"  in 
the  appropriate  space.  Attach  typewritten  sheets  for  additional  information.  Specific  instructions  are  presented  on  page  3  of  this  form. 

1.  Introductory  Material  " 

A.  Name,  Title  and  Address  of  Applicant(s);  B  Name  of  Site; 

C.  Eligibility; 

1  1  Individual  1  1 PRP 

CZl  Firm  [!□  Other 

1  1  Foreign  Applicant 

D.  Name,  Title  and  Address  of  Agent  (if  any)  Authorized  to  Represent  the  Applicant; 


II.  Relates  to  Actual  or  Threatened  Release  of  a  Hazardous  Substance,  Pollutant  or  Contantinant 

A.  Date/time  (am/pm)  of  release  (if  known);  B.  Location  of  the  release; 

C.  Is  the  release  or  threat  of  release  at  an  NPL  site?  Yes  No  y®s.  what  is  the  site  name  on  the  NPL'^ 

0.  Provide  a  short  description  of  the  release  or  threat  of  release. 

E.  Did  you  contact  the  National  Response  Center?  |  |  Yes  If  yes.  provide  the  date  and  the  manner  of  the  notice; 

□  No  If  no.  explain  why  not; 


B.  If  you  have  not  been  identified  as  a  PRP.  do  you  fait  within  one  of  the  four  categories  of  potentially  liable  parties  set  forth  in  section  107(a) 


of  CERCLA?  □  Yes  □  No 
If  yes.  describe  why. 

C.  Is  this  application  to  be  approved  in  the  context  of  a  consent  order  or  decree?  □  Yes  □  No 

If  yes,  provide  information  as  to  the  status  of  the  settlement  negotiations,  provide  the  name  of  the  relevant  EPA  contact  person,  and 
attach  the  most  recent  draft  of  any  settlement  agreement. 

D.  Have  you  identified  any  PRPs  for  the  release  or  threat  of  release  in  question?  Yes  No 

If  yes,  attach  a  list  of  knovm  PRPs  and  describe  the  results  of  any  contacts  with  them. 

If  no.  describe  efforts  to  identify  PRPs. 

IV.  Relates  to  Proposed  Response  Action 

A.  Briefly  summarize  the  proposed  response  action  and  attach  a  schedule  of  major  response  activities. 

B.  Identify  which  provisions  of  the  National  Contingency  Plan  (NCP)  are  applicable  for  the  proposed  types  of  response  activity  (e.g..  rernoval, 
RI/ES)  and  describe  how  the  proposed  action  wHI  be  conducted  in  accordance  with  those  provisions. 


EPA  Form  2075-3  (Rev  1-92) 
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C  Address  how  the  proposed  response  action  wN  be  consisleftt  with  the  NCP  with  regard  to  the  toflowing  performance  standards: 
1  Worker  trainirtg.  health  ar>d  safety,  and  the  safety  of  the  public. 

2.  Community  relations  plan. 

3.  Compliance  with  legally  applicable,  or  relevant  and  appropriate.  Federal  and  State  envirorrmental  reguiremenls  (ARARs). 

V.  Relates  to  Applicants  Capabilities 

Describe  your  capabilities  to  carry  out  the  proposed  resporwe  actions. 


VI.  Relates  to  State  or  IncKan  Tribe  Consultation 

Has  a  letter  signed  by  the  designated  State  or  Indian  T ribe  (^ficial  been  attached?  o  Yes  No  If  no.  explain. 

VII.  Relates  to  Long-Term  Operations  and  Maintenance  fO&M)  {M  appHcable) 

□  1  will  provide  a  borxf  or  other  financial  assurance  for  O&M  The  State  has  agreed  to  provide  for  O&M 

Attach  documentation  to  support  your  assertion. 

VIH.  Relates  to  Protected  Costs 

A.  Provide  the  projected  costs  tor  each  p>roposed  response  activity  B.  Provide  a  proposed  schedule  for  the  submission  of  claims, 
and  attach  an  explanation  of  why  each  of  these  costs  is 
•necessary.* 

1  _  S _ 


IX.  Relates  to  Protect  Management 

A.  Describe  the  management  structure  to  be  put  in  place  to  implement  the  proposed  project  and  to  control  financial  matters. 

B.  Describe  your  procedures  for  comprehensively  documenting  the  work  performed  and  the  costs  incurred  for  all  phases  of  the  proposed 
response  action. 

C.  Describe  your  procedures  for  reporting  to  EPA  on  the  progress  of  the  proposed  project  and  for  EPA  oversight. 

D.  Describe  your  proposed  procurement  procedures. 


_ Certification _ 

I  certify  that  aH  information  herein  Is  true  to  the  best  of  my  knowledge.  I  agree  to  supply  additional  information,  as  requested,  in  sufyxirl  o(thss  application  and 
access  to  the  site  tor  purpose  of  inspection. 

Signature  of  Applicant  _  Date 

CERCLA  Penalty  for  Presenting  Fraudulent  Claim 

Any  person  who  knowingly  gives  or  causes  to  be  given  false  information  as  a  part  of  a  claim  against  the  Hazardous  Substance  Superfund  may.  uponconvic- 
tnn.  be  fined  in  accordance  with  the  applictkile  provisions  of  TWe  IBofftie  Unked  Stales  Code  or  imprisoned  for  not  more  than  3  years  (or  rvlt  mow  than  5 
years  in  the  case  of  a  second  or  subsequent  conviction),  or  both.  (42  USC  9612  (b)(1)) 

Civil  Penalty  for  Presenting  Fraudulent  Claim 

The  claimant  Is  liable  to  the  United  States  for  a  civil  penalty  of  $2,000  and  an  amount  equal  to  two  times  the  amount  of  damages  sustained  by  the  Government 
because  of  the  acts  of  that  person,  including  costs  of  the  dvit  action. 

Criminal  Penalty  for  Presenting  Fraudulent  Claim  or  Making  False  Statements 

The  daima.'it  wiN  be  charged  a  maximum  fine  of  not  more  than  $10,000  or  be  imprisoned  for  a  maximum  of  5  years,  or  both.  (Sae  62  Stat.  698  749  18  USC 
287. 1001) 
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INSTRUCTIONS  TO  APPLY 

FOR  PREAUTHORIZATION  OF  A  CERCLA  RESPONSE  CLAIM 

Thts  form  IS  to  aMow  parties  to  appty  lot  EPA  praautt¥>n7fitiiy  at  actaimaflamattheHaiafdous  Substaricas  Suparfund  (Fund)  as  authorizad  by  sactioos  tti<aK2)and  ti2oHha  CampfahaneWa 
Envirorwnentat  Raspoosa  Comparisatiors  and  tiaTslity  Act  at  19W)  (CEWCUM  EPA  praauthonzatww  m  raquirad  Datora  a  party  can  aagin  mpowaa  aoih  »t>l  party  dtmm  Tiiad  itaifciiPiMmswl  c»hta»iar 
raspoi^  coats  Tba  ragulatory  procaduras  tor  obtaining  praauthonzation  from  EPA  are  found  ai  40  CFR  Part  307  Tha  public  raporSng  burdan  for  tha  rwnplaann  of  Ms  form  la  uaiy  batwaan 

166  and  330  hours -auaragingSSO  hours  par  appticabon  Thasaasbmatasir>cludalhaamanaada(Moraviawinstrucaons.  saarchaMStmg  data  sarvtcas.  gathar  and  matmaMidia  data  naadadtoroomplaing 
and  raviaYwng  the  ooMaction  of  mformatton  Any  commaatsconcamingtia  burdan  aabmaiafirKtudtwg  luggastionstof  laduongbiabuidMilor  any  obiar  aspactotaiistonashautdaasawnothatoaowitnQ 
addrassas. 

Odfca  of  intormation  ar>d  RaguMory  Affairs 
Oftica  of  Managamant  arvi  Budgat 
726  Jackson  Ptaca.  MW 
WMlsngton.  D  C  20503 
Attanbon:  Oaak  Officar  tor  EPA 

TY>a  applicant  bears  tha  burdan  for  demonstrating  that  scaiaa  Fund  raaouroaa  should  bautboad  for  Ms  projact  Consaquantty.  al  praauthortzation  apptieabona  should  ba  tactuaby  thorough,  wab* 
documented  and  based  on  sound  analysis  Due  to  tha  con^nty  of  tha  issues  involuad.  it  is  m  tha  appkcanls'  beat  miarest  to  organize  the  submission  so  that  it  can  be  easby  read  by  EPA  offictais 

In  many  cases,  the  spaces  provided  on  this  form  «Mb  be  msufAcient  for  a  tub  presentation  of  tha  information  solicitad  In  such  orcumttancas.  tha  appheanl  shab  attach  t^awrlttai^  shaats  and  prowda  ctaar 
cross*raferar>cas  between  the  bams  on  this  form  and  tha  Mtachmants. 

A  number  of  bams  wfb  also  raquira  that  ttia  applicants  provide  appendices  In  these  appendices,  the  applicants  shab  supply  sufficient  dpcuthentabon  to  support  tt>e  itatamcnti  prasentod  m  bra  form 
Since  bwoutdbairnpfactical»Kfundaa»rabM  to  iiKkidtab  supporting  diia>tMippandioaashetMuaMabyccnaM(ddaisitadsurMmbfiaaef  the  prwfiarydWa.  ttowdvar  Pie  ortgmat  documents  shoiid  be 
idantiliod.  caialoguad  and  avababla  for  presantabon.  b  raquastad  As  <mth  tha  attachments,  tna  applicant  shab  provida  dear  crosa*rafarancaa  between  tNa  term  and  We  appendteaa 

Appbcants  should  conauK  40  CFR  section  307  22(g)  to  assert  any  claims  of  businass  confidantiality 

Whan  oompteted  thw  form  shoibd  be  sent  to  U.&  EnvMonmantai  Protection  Agency 
401  M  Street  .  S  W 
Washmgion.  D.C  20460 

Attention  Director  Office  of  Erriergency  arxJ  Remerbal  Response  (OS>220) 

The  sections  below  provide  instrucborts  for  particular  bams  on  the  ctaim  form. 

t  A  Provioa  tha  name,  wta  and  address  of  tha  parson(s)  submitting  this  application  If  tha  claim  is  submittad  by  a  group  of  persons  who  have  craaiad  a  tag#  antby  lo  act  as  ctBimant.  inlermabon 
should  ba  providad  concerning  tha  identity  and  locakon  of  both  bia  entity  and  tha  constituent  parties 

6  Salf-axplanatory 

C  Check  all  that  apply 

0  Aganr  refers  to  any  duty  bulhoruad  agent  aaaeuior  adwnmatrafoc  arethartegafrapraeantBtivaofthaapplic^  If  this  praauthonzation  application  is  s^Wmbtad  by  such  an  agent  hsiishe  mutt 
present  avKfance  of  authority  to  so  mprasani  the  applicam  (Sgg  40  CFR  Section  307.20) 

H  A-C  Saff-expianatory 

D.  This  dascnpbor^  rnust  include  tt^  Mowing  information  tha  type  of  vassal  and  tacilfly.  tha  type  and  Quantity  of  hazardous  substance  {mctudmg  whether  Waaubstanoe  is  tabad  under  CERCLA 
section  102):  and  a  description  of  tha  surrounding  population  and/or  environmental  nsk 

E  SeK-explanatory 

Nl  A  Check  whether  you  are  a  parson  who  EPA  prenousfy  identified  as  a  potentiaby  responsibte  party  fPRP) 

B  Check  whetiier  you  have  reason  to  bakeva.  without  regard  to  whether  a  defense  under  Section  107(b)  may  ba  available,  that  you  may  ba  a  parson  described  as  Mows 
t)  tha  owner  or  operator  of  a  vessel  or  tai:ility  ^ 

2)  any  person  who  at  the  time  of  disposal  of  any  hazardot^  subsianca  owned  or  operated  any  facility  at  which  such  hazardoue  substances  were  disposed  of. 

3)  any  person  who  by  contract,  agreement,  or  otherwise  arranged  for  disposal  or  treatment,  or  arranged  with  a  transporter  for  transport  lor  (tispcieai  or  treatinani  of  haianieus 
substences  owrted  or  poaeaasad  by  such  parson  by  any  other  party  or  entity,  at  any  facdity  or  incineration  vessel  owned  or  operated  by  another  p^  or  enWy  and  containing 
such  hazardous  substance,  or 

4)  any  person  who  accepts  or  accepted  any  hazardous  substances  for  transport  to  disposal  or  treatment  facMias.  iricinaration  vassais.  or  sfles  selected  by  such  parson,  fiom  whch 
there  «  a  raleasa.  or  a  thraateried  releaae  of  a  hazardous  substance  vMch  causes  ttia  mcurranca  of  roaponse  costs 

y 

C  It  you  checked  YES  for  item  A  or  B  and  NO  forthis  bam.  explain  why  thts  appkcabon  «  not  to  be  approved  m  the  context  of  a  cor>sarH  order  or  decree  Dascnba  We  status  of  any  sattiamani 
negotiations 

0  Lift  alt  PRPs  knowr>  to  you  Dascnba  ^  contacts  vhth  PRPs  and  any  reply  from  4uch  oartias  If  PRPs  are  unknown,  dascnba  aftorts  to  locate  PRPs 

IV  A  Saff-axpianatory 

B  Dascnba  the  response  acticr><s)  that  is  tha  subfect  of  this  request  (e  g  removal.  Ri/FS.  satection  of  remedy,  design,  construction!,  and  methods  proposed  for  carrying  out  such  actions,  mduding 
'o  site  sampling  plan  and  Quatby  assurance  procedures.  Address  the  reoukenientB  contained  vi  40  CFR  307  22 

C  WodsetT'corTitTiunrty  health  and  safety  plar  The  worker  plan  must  comply  wbh  OSHA  Safety  and  Heakh  standards  at  29  CFR  Pad  1910  120  The  communby  plan  must  sddmss  We  protection  of 
area-  residents  from  We  physicat.  chemcai  and/or  biological  hazards  particular  to  We  site  and  the  selected  response 

CommufMtv  Relations  Plan  The  applicant  need  not  develop  a  plan  if  the  response  action  is  of  short  duration  or  a  community  relations  plan  Mready  exists  for  We  sba  at  issue 
ARARs  See  40  CFR  Sections  300  400(g).  300  430(fM3)(iv) 

V  Include  a  discussion  of  fmanoM  and  techmcakscierbific  capabbmes 

VI  If  a  letter  of  cooperation  signed  by  We  designated  State  or  Indian  Trb>e  a  ng)  attached  to  an  application  to  undwiake  a  remediai  action,  explain  efforts  made  by  We  appNcant  to  obtain  such 
cooperation 

VN  S^-expianatory 

VHI  A.  The  figures  provided  on  We  form  should  be  We  overaR  cost  for  a  particular  type  of  response  acttvby  (e  g.,  removal.  Rl/f  S.  design).  Documecbatian  should  be  CMched  to  support  each  eoarftguro  W 
addbion.  tho  applicant  must  explain  why  each  of  We  proposed  costs  « 'itecassary  *  Necessary'  costs  are  those  which  are  1)  requirad.  2)  raasonabte.  3)  aHowabla  and  4)  abocabia  according  to 
Federal  cost  prmctplas.  Federal  coat  pnnciptaa  are  presented  In  We  totiowing  documents:  OM6  Circular  A-67  (Stale  and  local  govammarb  and  Federally  recognized  Indteh  Tribaa);  OM6  Circular 
A-122  (norvprofil  organizatiortey.  46  CFR  sections  31  1  31.2  (profb-makmg  organizations) 

0  A  proposed  schedule  for  We  submission  of  claims  should  be  provided  Applicants  are  encouraged  to  propose  reimbufsamani  based  upon  caelview  conafoarationa  ^tegoMofanappticaniahauiS 
ba  to  balance  mafor  capbal  expandbures  and  We  completion  of  (tiscusaed  tasks  against  We  number  and  frequency  of  claims 


Chief,  tnformeticn  Policy  Branch.  PfiiF223 
US.  Environmantal  Protection  Agency 
40lMSMI.S.Wif 
WashingM.  D.C  20466 
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Form  Approved.  0MB  No.  2050-0106 
Expiration  Date  12-31-94 


United  States  Environmental  Protection  AgerKv 
Washington,  DC  20460 

Claim  for  CERCLA  Response  Action 


General  Instructions:  Complete  ail  items  in  ink  or  by  typewriter.  If  an  Item  Is  not  applicabte  to  your  claim,  write  'N/A'  in  the  appropriate  space.  Attach 
typewritten  sheets  for  additiortal  information.  Specific  instructiorrs  are  presented  on  page  3  of  this  form. 


I.  Introductory  Material 


A.  Name,  Title  arid  Address  of  Claimant(s):  i  B.  Nanre  of  Site;  i  C.  Preauthorization  Decision  Document  (PDD): 

Number  _ 

Date  _ 

(attach  copy) 


D.  Name.  Title  and  Address  of  Agem  (if  any)  Authorized  to  Represent  the  Claimant: 


n.  Relatea  to  Potentially  Responsible  Parties  (PRPs) 


A.  Has  the  daimam  made  a  reasorrable  effort  to  Identify  any  PRPs 
(other  than  any  who  may  be  parties  to  this  claim)?  Describe 
those  efforts. 


B.  Has  the  claimant  presented  a  request  for  reimbursement  to  known  PRPs 
(other  than  arty  who  may  be  parties  to  the  claim)? 


□  Yes  □  No 


C.  It  a  partial  settlement  was  reached  with  PRPs  after  presentation  |  D.  Is  there  any  action 
of  the  (Halm  as  described  in  II.B.,  did  EPA  approve  any  release?  I  | — |  y 

□  Yes  □  No  If  no,  explain.  ’ — 


HI.  Relates  to  Claims  for  a  Preauthorized  Phase 


A.  Is  this  a  claim  for  a  preauthorized  phase?  □  Yes  □  No 

If  no,  provide  the  completion  date  of  the  subject  response  action  and  skip  B,  C.  D  and  E. 


Attach  names,  addresses  and  dates  of  presentation.  Describe  any 
responses. 


D.  Is  there  any  action  pending  in  court  regarding  this  site  or  response  actiorrs? 
□  Yes  □  No  If  yes,  explain." 


B.  How  marry  claims  are  authorized  in  the  PDD? 


C.  For  which  preauthorized  phase  are  you  filing  a  claim  at  this  time? 


D.  Is  completion  of  the  next  preauthorized  phase  on  schedule?  j  E.  Estimated  date  for  submitting  claim  for  the  next  preauthorized  phase. 
□  Yes  □  No  If  no,  explain. 


IV.  Relates  to  Response  Action 


A.  Was  the  response/preauthorized  phase  completed  in  accordance  with  the  PDD?  □  Yes  □  No  If  yes,  skip  B 


B.  Was  a  modification  to  the  preauthorization  request  submitted  to  and  approved  by  EPA? 

□  Yes  —  Supply  number  and  date 

□  No  _ Explain  how  and  why  resporrse  differs  from  PDD. 


C.  Was  the  resporrse  completed  in  accordarrce  with  the  Statement  of  Work  and  the  Work  Plan?  |  |Yes  |  |no  If  yes,  skip  D 


0.  Explain  how  and  why  the  response  differs  from  the  Statement  of  Work  and/or  the  Work  Plan. 


E.  Address  how  each  of  the  PDD  terms  arxi  conditions  were  met  (in  the  order  that  they  appear  in  the  PDD). 
Provide  documentation  of  such  adherence  In  an  appendix. 


F.  Provide  the  name  and  address  of  the  location  where  all  cost  documentation  and  any  other  records  relating  to  the  claim  will  be 
maintained. 
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V.  Relates  to  Amount  of  Response  Claim 


A.  Provide  the  foHowirrg  summary  information: 

Re  Current  Claim  Submission 

Type  of  Response  Activity(ies)  Represented  by  Claim 
Total  Eligible  Response  Costs  Represented  by  Claim  ^ . 

Percentage  of  Claimed  Costs  to  Total 
Response  Costs 

Dollar  Amount  of  Reimbursement  Claimed  •  S , 

Re  Any  Past  Claim  Avuards  Under  the  Subiect  PDO 
Number  of  Previous  Claims 

Total  Sum  of  Previous  Awards  -  S 

Re  PDD 

Reimbursement  Cap  Set  For  All  Claim  Submissions  -  ^ 


B  Provide  the  following  breakdown  of  the  eligible  response  costs  asserted  in  this  claim  submission 


Labor  $ 

Travel  $' 

Equipment  $ 

Materials  and  Supplies  S 

Contractual  Services  S 

Other  Direct  Costs  $ 

Indirect  Costs  S 


TOTAL  RESPONSE  COSTS  $ _ 

With  the  exception  of  contractual  services,  provide  detailed  summanes  of  the  components  of  each  of  the  above  cost  categories.  Address  how  the 
costs  incurred  were  required  under  the  PDD  and  reasonable,  allowable  and  allocable  according  to  Federal  cost  principles  Specify  which  of  the 
Federal  cost  principles  were  used  and  explain  the  basis  for  that  selection 


C.  Provide  a  cost  breakdown  of  all  contractual  sen/ices  performed  for  this  claim  submission.  Explain  how  the  incurred  costs  were  required  under  the 
PDD  and  reasonable,  allowable  and  allocable  according  to  Federal  cost  principles  Specify  which  of  the  Federal  cost  principles  were  used  and  explain 
the  basis  for  that  selection  » 


Certification 


I  certify  that  all  Information  herein  is  true  to  the  best  of  my  knowledge.  I  agree  to  supply  additional  information,  as  requested,  in  support  of  this  application  arxi  access  to 
the  site  for  purpose  of  inspection. 


Signature  of  Claimant  Date 


CERCLA  Penalty  for  Presenting  Fraudulent  Claim 

Any  person  who  knowingly  gives  or  causes  to  be  given  false  information  as  a  part  of  a  claim  against  the  Hazardous  Substance  Superfund  may.  upon  conviction,  be  fined 
in  accordance  with  the  applic^e  provisions  of  Title  18  of  the  United  States  Code  or  imprisoned  for  not  more  than  3  years  (or  not  more  than  S  years  in  the  case  of  a 
second  or  subsequent  conviction),  or  both.  (42  USC  9612  (bKI )) 


Civil  Penalty  for  Presenting  Fraudulent  Claim 

The  claimant  is  liable  to  the  United  States  for  a  civil  penalty  of  $2.0(X}  and  an  amount  equal  to  two  times  the  amount  of  damages  sustained  by  the  Gktvemment 
because  of  the  acts  of  that  person,  including  costs  of  the  civil  action. 


Criminal  Penalty  for  Presenting  Fraudulent  Claim  or  Making  False  Statements 

The  claimant  will  be  charged  a  maximum  fine  of  not  more  than  $10.(XX)  or  be  imprisoned  for  a  maximum  of  5  years,  or  both  (Sse  62  Stat.  698.  749: 18  USC  287  ICXil) 
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INSTRUCTIONS  FOR  SUBMITTING  A  CLAIM 
FOR  A  CERCLA  RESPONSE  ACTION 

This  form  is  tor  claims  against  the  Hazardous  Substances  Superfund  as  authorized  by  sectiorrs  111  (a)(2)  and  1 12  of  the  Comprehensive 
Environmental  Response.  Compensation  and  Liability  Act  of  1980  (CERCLA),  Claints  can  only  be  awarded  for  reasonable  resportse  costs  incurred 
pursuant  to  a  preauthonzation  decision  document  (PDD)  issued  by  EPA.  The  regulatory  procedures  for  obtaining  preauthorization  from  EPA  and  for 
the  submission  and  award  of  claims  are  found  at  40  CFR  Part  307 

The  public  reporting  burden  for  the  completion  of  this  form  is  estimated  to  vary  between  25  and  59  hours  -  -  averaging  42  hours  per  claim.  These 
estimates  include  the  time  needed  to;  review  instructions,  search  existing  data  sources,  gather  and  maintain  the  data  needed,  and  complete  and 
review  the  collection  of  information  Any  comments  concerning  the  burden  estimate  (including  suggestions  tor  reducing  the  burden)  and  any  other 
aspect  of  this  form  should  be  sent  to  the  following  addresses; 

Chief.  Information  Policy  Branch  PM-223  Office  of  Information  and  Regulatory  Affairs 

U.S.  Environmental  Protection  Agency  Office  of  Management  and  Budget 

401  M  Street.  S.W.  726  Jackson  Place.  N.W 

Washington.  D  C.  20460  Washington.  D  C.  20503 

Attention;  Desk  Officer  for  EPA 

The  claimant  bears  the  burden  tor  demonstrating  that  his  response  costs  should  be  reimbursed.  Consequently  all  claim  submissions  should  be 
tactually  thorough.  weH-documented  and  based  on  sound  analysis.  Due  to  the  complexity  of  the  issues  involved,  it  is  in  the  claimant's  best  interest  to 
organize  the  submission  so  that  it  can  be  easily  read  by  EPA  officials. 

In  many  cases,  the  spaces  provided  on  this  form  will  be  insufficient  for  a  full  presentation  of  the  information  solicited.  In  such  circumstances,  the 
claimant  shall  attach  typewritten  sheets  and  provide  clear  cross-references  between  the  items  on  this  fonn  and  the  attachments. 

A  number  of  items  will  also  require  that  the  claimants  provide  appendices.  In  these  appendices,  the  claimant  shall  supply  sufficient  documentation 
to  support  the  statements  presented  in  the  form.  Since  it  would  be  impractical  and  undesirable  to  include  all  supporting  data,  the  appendices  should 
usually  consist  of  detailed  summaries  of  the  primary  data.  However,  the  original  documents  should  be  identified,  catalogued  and  available  tor  presen¬ 
tation.  if  requested.  As  with  the  attachments,  the  claimant  shall  provide  dear  cross-references  between  this  form  and  the  appendices. 

Claimants  should  consult  40  CPR  Section  307  22  (g)  to  assert  any  claims  of  business  confidentiality 

When  completed,  this  form  should  be  sent  to;  U  S.  Environmental  Protection  Agency 

401  M  Street.  S.W. 

Washington.  D.C.  20460 

Attention  Director.  Office  of  Emergency  and  Remedial  Response  (OS-220) 

The  sections  below  provide  Instructions  for  particular  items  on  the  claim  form. 

I  A  Provide  the  name,  title  and  address  of  the  per.son(s)  submitting  this  claim.  If  the  claim  is  submitted  by  a  group  of  persons  who  have  created  a 

legal  entity  to  act  as  claimant,  infoimation  should  be  provided  concerning  the  identity  and  location  of  both  the  entity  and  the  constituent  parties. 

B  Provide  the  site  name  as  It  appears  on  the  PDD 

C  Supply  the  number  and  date  of  the  PDD  for  this  claim.  A  copy  of  the  PDD  shall  also  be  provided  in  an  appendix  If  the  claimant  has  been 
granted  preauthonzation  to  modify  the  PDD.  these  amendments  must  be  descnbed  and  copies  provided. 

D  'Agent"  refers  to  any  duly  authonzed  agent,  executor  administrator  or  other  legal  representative  of  the  claimant.  If  this  claim  is  submitted  by 
such  an  agent,  he/she  must  present  evidence  of  authority  to  so  represent  the  claimant. 

II  A.  Self-explanatory. 

B.  Pursuant  to  40  CFR  Section  307.33(e).  if  1 )  the  first  claim  was  denied  by  the  responsible  party  or  not  responded  to  within  60  days,  and  2)  EPA 
agrees  that  there  is  no  reason  to  believe  that  subsequent  claims  would  be  honored  by  such  responsible  party,  the  denial  of  the  first  claim,  or  lack 
of  response,  shall  be  considered  a  denial  of  every  subsequent  claim.  The  claimant  may  seek  EPA's  agreement  at  any  time  a  claim  is  presented. 
The  claimant  will  be  advised  of  EPA's  agreement  when  the  clairmant  is  notified  in  writing  regarding  the  award  or  denial  of  the  claim. 

C. -D.  Self-explanatory 

III -IV  Self-explanatory 

V  A.  Self-explanatory 

B.  This  item  is  concerned  with  the  actual  response  costs  incurred  during  the  time  (period  represented  by  this  claim  submission  -  rrot  the  percentage 
of  those  response  costs  for  which  the  claimant  is  seeking  reimbursement.  Federal  cost  principles  are  presented  in  the  followirtg  documents; 
OM6  Circular  A-87  (State  and  local  governments  and  Federally  recognized  Indian  Tribes);  0MB  Circular  A-122  (non-profit  organizations);  48 
CFR  31.1, 31.2  (profit-making  organizations).  If  the  claim  represents  more  than  one  stage  of  response  activity,  indicate  this  on  the  form  and 
provide  similar  cost  breakdown  in  an  appendix.  These  instructions  are  applicable  to  Item  V.C.  below. 

C.  Ctontractual  services  will  vary  depending  on  the  response  action  performed  and  the  operable  unit  represented  by  the  claim  submission.  Typical 
categories  of  response  activity  include; 

Security 

Grour>dwater  sampling 
Construction 

Administrative  Expenses 
Materials 

Operation  &  Maintenance. 
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Appendix  C  to  Part  307--Notice  of 
Umitationa  on  the  Payment  of  Claims 
for  Response  Actions,  Which  Is  to  be 
Placed  In  the  Federal  Register 
Preamble  Whenever  Sites  Are  Added 
to  the  Rnal  NPL 

Limitations  on  the  Payment  of  Claims 
for  Response  Actions 

Sections  111(a)(2)  and  122(b)(1)  of 
CEKCLA  authorize  the  Fund  to 
reimburse  certain  parties  for  necessary 
costs  of  performing  a  response  action. 

As  is  described  in  more  detail  at  [insert 
January  21,1993  citation  of  publication 
of  this  rule],  40  CFR  part  307,  there  are 
two  major  limitations  placed  on  the 
payment  of  claims  for  response  actions. 
First,  only  private  parties,  certain 
potentially  responsible  parties 
(including  States  and  political 
subdivisions),  and  certain  foreign 
entities  are  eligible  to  file  such  claims. 
Second,  all  response  actions  under 
sections  111(a)(2)  and  122(b)(1)  must 
receive  prior  approval,  or 
‘‘preauthorization,’'  fi^m  EPA. 

Appendix  D  to  Part  307— Notice  of 
Limitations  on  the  Payment  of  Ciainw  for 
Response  Actions  Which  is  to  be  Placed  in 
Public  Dockets 

Statutory  Limitations  on  the  Payment  of 
Claims  for  Response  Actions  Filed 
Pursuant  to  Sections  1 11(a)(2)  and 
122(b)(1)  ofCERCLA 

The  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 


Act  of  1980  (CERCLA),  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA)  (42 
U.S.C.  9601  et  seq.)  authorizes  a  number 
of  mechanisms  for  responding  to  a 
release,  or  threat  of  release,  of  hazardous 
substances  or  pollutants  or 
contaminants.  One  of  these  mechanisms 
is  response  claims.  Section  111(a)(2)  of 
CERCLA  authorizes  the  Environmental 
Protection  Agency  (EPA  or  the  Agency) 
to  compensate  claimants  for  necessary 
response  costs  if  certain  conditions  are 
met.  Section  122(b)(1)  of  CERCLA 
authorizes  EPA  to  reimburse  certain 
potentially  responsible  parties  for  a 
portion  of  the  costs  of  response  actions 
conducted  pursuant  to  a  settlement 
agreement.  These  conditionaare 
outlined  below. 

First,  only  private  parties,  parties  to 
section  122(b)(1)  agreements  (including 
States  and  political  subdivisions  . 
thereoQ  and  foreign  entities  are  eligible 
for  payment  through  the  response 
claims  mechanism.  Federal,  State,  and 
local  government  units,  and  Indian 
Tribes  can  receive  funding  for  response 
activities  through  other  authorities  of 
section  111(a)  or  section  123  of 
CERCLA. 

Second,  eligible  claimants  can  only  be 
reimbursed  for  costs  that  are  incmred  in 
carrying  out  the  National  Contingency 
Plan  (NCP),  40  CFR  part  300.  In  order 
to  be  in  conformity  with  the  NCP,  all 
claims  must  receive  prior  approval,  or 
“preauthorization,”  from  EPA.  This 


means  that  before  response  work  is 
initiated,  the  party  must: 

(1)  Notify  EPA  of  its  intent  to  file  a 
claim; 

(2)  Demonstrate  that  the  release  merits 
priority  consideration; 

(3)  Propose  activities  to  remedy  the 
release  that  can  be  carried  out  consistent 
with  the  NCP;  and 

(4)  Demonstrate  the  capabilities 
necessary  to  carry  out  such  activities  in 
a  safe  and  effective  manner. 

In  order  for  potentially  responsible 
parties  to  be  eligible  for  reimbursement 
they  must  conduct  the  response  actions 
as  specified  in  a  Consent  Decree  or 
administrative  order.  Only  if  EPA 
preauthorizes  a  response  action  can  the 
party  begin  work,  and  later  file  a  claim 
for  reimbursement  of  costs. 

The  limitations  placed  on  the 
payment  of  claims  for  response  actions 
and  the  procedures  for  filing  such 
claims  are  described  in  more  detail  at 
[insert  January  21, 1993  citation  of 
publication  of  this  rule],  40  CFR  part 
307.  Additional  information  can  be 
obtained  by  contacting  William  O.  Ross, 
Office  of  Emergency  and  Remedial 
Response  (5203  G),  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460,  (703)  603-8798, 
or  the  RCRA/CERCLA  Hotline,  (800) 
424-9346  (or  (703)  920-9810  in  the 
Washington,  IX  metropolitan  area). 

[FR  Doc.  93-1228  Filed  1-19-93;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  CMIdren  and 
Families 

45  CFR  ParU  1304, 1305,  and  1308 

RIN0970-AB01 

Head  Start  Program 

AGENCY:  Administration  on  Children, 
Youth  and  Families  (ACYF), 
Administration  for  Children  and 
Families  (ACF). 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  adds  to  the 
existing  regulaticms  governing  Head 
Start  grantee  and  delegate  agency 
policies  a  new  part  1308  pertaining  to 
performance  standards  for  services  to 
children  with  disabilities  in  the  Head 
Start  program.  These  regulations  set 
forth  specific  performance  standards, 
including  eligibility  criteria,  and 


provide  guidance  to  Head  Start  grantees 
and  delegate  agencies. 

In  addition,  this  final  rule  makes 
changes  in  parts  1304  and  1305  to: 

(1)  Assure  that  services  are  provided 
promptly  to  such  children;  and 

(2)  Make  technical  and  conforming 
changes  to  comport  with  part  1308  and 
with  changes  in  the  definition  of 
children  with  disabilities  in  the 
Individuals  with  Disabilities  Education 
Act  (IDEA),  formerly  the  Educatiim  of 
the  Handicapped  Act  (EHA). 

DATES:  This  rule  is  effective  February 
22, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wade  F.  Horn,  Ph.D.,  Commissioner, 
Administration  on  Children,  Youth  and 
Families,  Administration  for  Children 
and  Families,  P.O.  Box  1182, 
Washington,  DC,  20013,  (202)  245-0572. 

SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1980,  Public  Law  96-511,  all 


Departments  are  required  to  submit  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  any 
reporting  or  recordkeeping  requirement 
in  a  proposed  and  final  rule.  This  final 
rule  contains  information  collection 
requirements  in  sections:  1308.19, 
Developing  individualized  education 
programs  (which  was  section  1308.5  in 
the  NPRM);  1308.4,  Purpose  and  scope 
of  disabilities  service  plan;  and  1308.18 
Disabilities  health  services 
coordination,  (which  was  section 
1308.15  in  the  NPRM).  The  information 
collection  in  the  NPRM  was  approved 
earlier  by  OMB  (Approval  Number 
0980-0203).  That  approval  has  expired. 

The  public  reporting  burden  for  the 
collection  of  information  requirements 
in  this  final  regulation,  including  the 
time  for  reviewing  instructions, 
gathering  and  maintaining  the  data 
needed,  and  completing  the  records,  is 
estimated  as  follows: 


ReqUrwnanl 

Annual  No.  o(  respondents 

Average  time  per 
response 

Average  an¬ 
nual  frequency 

Annual  burden 
hours 

§  1306.4: 

and  <4  Plan . 

10  hours  . 

One . 

19,100 

105,079 

§1308.19: 

Developing  IndMd-jalized  Education  Programs . 

(1  plan  per  child) . 

70,053  children  (37  children  average 
per  program). 

1910  programs . . . 

1.5  hours  per  chHd 

§1308.18(clK3): 

Disabilities  Health  Services  Cooatnetion  . . . . . . . . 

1  minute  (average 
per  program). 

One . . 

32 

Total  Annuel  Burden  Hours _ _ _ _ _ _ 

. . . . 

124,211 

None  of  these  requirements  asks 
grantees  to  undertake  substantially  new 
recordkeeping  or  reporting  tasks  Irayond 
general  present  practice. 

We  are  currently  requesting 
reapproval  for  the  information 
collection.  However,  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden  may  be  sent  to  the 
Head  Start  Bureau,  A^inistration  on 
Children,  Youth  and  Families,  P.O.  Box 
1182,  Washington,  DC  20013  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
room  3002,  Washington,  DC  20503. 

n.  Program  Descripticm 

Head  Start,  as  authorized  under  the 
Head  Start  Act  (the  Act),  is  a  national 
program  providing  comprehensive  child 
development  services.  These  services 
are  provided  primarily  to  low-income 
children,  age  three  to  five,  and  their 


families.  To  help  enrolled  children 
achieve  their  full  potential.  Head  Start 
programs  provide  comprehensive 
health,  nutritional,  educational,  social 
and  other  services.  In  addition.  Head 
Start  programs  are  required  to  provide 
for  the  direct  participation  of  parents  of 
enrolled  children.  Parents  receive 
training  and  education  that  foster  their 
understanding  of  and  involvement  in 
the  development  of  their  children.  They 
also  become  involved  in  the 
development,  conduct,  and  direction  of 
local  programs.  In  fiscal  year  1991,  Head 
Start  was  funded  to  serve  596,295 
children  through  a  network  of  1,910 
grantees  and  delegate  agencies.  Delegate 
agencies  have  approved  written 
agreements  with  grantees  to  operate 
Head  Start  programs. 

While  Head  Start  is  intended  to  serve 
primarily  low-income  children  and  their 
families.  Head  Start’s  regulations  ptermit 
up  to  10  percent  of  the  children  in  local 
programs  to  be  from  families  that  are  not 
low-income.  The  Act  also  requires  that 


a  minimum  of  10  percent  of  enrollment 
opportunities  in  each  State  be  made 
available  to  children  with  disabilities. 
Such  children  are  expected  to 
participate  in  the  full  range  of  Head 
Start  activities  with  their  non-disabled 
peers,  and  to  receive  needed  special 
education  and  related  services. 

Each  grantee  is  required  to  report 
annually  on  the  services  provided  to 
children  with  disabilities  as  part  of  the 
Head  Start  Program  Information  Report 
(PIR).  In  FY  1991,  Head  Start  served 
70,053  children  who  were  certified  by 
professionals  as  having  disabilities.  This 
constituted  12.8  percent  of  the  total 
enrollment. 

Head  Start  Services  to  Children  With 
Disabilities 

Beginning  in  1972,  Head  Start 
mounted  a  major  initiative  to  provide 
services  to  children  with  disabilities.  It 
is  now  the  largest  provider  of  services 
for  preschool  chil^n  with  disabilities 
in  a  mainstream  setting  in  the  nation. 
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Since  that  time,  the  number  of  children 
with  disabilities  receiving  services  has 
tripled. 

During  those  early  years,  advances 
were  m^e  in  providing  services  to 
preschool  children  with  disabilities  and 
in  helping  Head  Start  programs  improve 
their  wility  to  meet  individual  special 
needs.  Recent  research  and 
demonstration  activities  have  provided 
new  information  on  effective  practices 
in  working  not  only  with  childrwi  with 
disabilities,  but  also  with  their  parents. 
Immnvements  have  occurred  in  the 
ability  to  assess  how  a  child  is 
functioning  in  the  motor, 
communication,  social  and  cognitive 
areas;  in  the  development  of  technology 
to  help  young  children  with  dis^ilities 
meet  &eir  potential;  and  in  curriculmn 
development  and  promam  evaluation. 
Also,  new  evidence  of  the  importance  of 
early  assistance  and  of  the  role  of 
parents  in  programs  for  children  with 
disabilities  has  become  available.  We 
have  attempted  to  incorporate  these  new 
developmMits  into  this  final  rule. 

Head  Start  services  to  children  with 
disabilities  are  delivered  in  the  context 
of  and  are  influenced  by  the 
reouirements  in  section  504  of  the 
Rembilitation  Act  of  1973  and  the 
Individuals  With  Disabilities  Education 
Act  (IDEA).  (22  U.S.C.  1400  et  seq.) 
formerly  the  Educaticm  of  the 
Handicapped  Act. 

As  a  result  of  this  legislation  and  a 
variety  of  advocacy  efforts,  diuing  the 
last  decade  many  States  have  passed 
laws  requiring  tj^t  services  be  provided 
to  younger  children  with  disabilities. 
Special  education  and  related  services, 
such  as  physical  therapy,  were 
mandated  as  of  1991  for  all  three 
through  five  year  olds  with  disabilities 
under  IDEIA.  The  resptonsibilities  of 
State  Education  Agencies  in  ensuring 
that  all  eligible  children  receive  a  firm 
appropriate  public  education  have  been 
clarified  in  the  guidelines,  facilitating 
coordination.  Many  Head  Start 
programs  now  provide  services  through 
a  combination  of  Head  Start  staff  and 
posonnel  from  other  agencies. 
Coordination  with  specialized 
community  agencies  has  become 
necessary  to  make  the  best  use  of 
limited  resources.  Currently,  54  percent 
of  enrolled  children  with  disabilities 
receive  services  from  both  Heed  Start 
and  other  agencies. 

lU.  Purpose  and  Provisions  of  the  Final 
Rule 

Currently,  all  Head  Start  programs 
must  meet  all  of  the  requirements  of  the 
Program  Performance  Standards  as 
specified  in  the  regulations  at  45  CFR 
part  1304  including  §§  1304.2-2, 


1304.3- 3(b)(19).  1304.3-4(aKl)and 

1304.3- 8(a)(5)  which  refer  to  SMvicea 
for  childira  with  dis^Uities.  These 
Performance  Standards  clearly  define 
the  services  for  children  who  do  not 
have  disaUlhies.  Some  standards  for 
services  to  childrm  with  disabilhim 
and  services  to  meet  the  special  needs 
of  their  par«its  were  distributed  to 
grantees  between  1973  and  1963 
through  various  transmittal  memoranda 
and  other  policy  i^uances.  However,  no 
standards  previously  have  been  set  forth 
in  regulation.  The  new  part  1308 
establidies  standards  in  regulation, 
including  eligibility  criteria  for 
enrollment  of  chilr^n  with  disabilities, 
and  offers  general  guidance,  in  an 
appendix  to  part  1308.  for  the  provision 
of  services  to  children  with  disabilities 
and  for  services  to  meet  the  special 
needs  of  their  parents.  Specifically, 
these  regulations  will  require  Head  Start 
programs  to: 

— Design  comprehensive  services  which 
meet  program  standards  for  locating 
and  serving  children  with  disabilities 
and  their  parents; 

— Develop  an  Individualized  Education 
Program  (lEP)  to  provide  appropriate 
special  services  for  each  child  who 
meets  eligibility  criteria  for  such 
services  because  of  disability; 

— Screen  children  by  45  calendar  days 
after  program  services  begin  in  the 
Fall,  rather  than  within  90  days  as 
currently  recommended,  in  order  that 
services  may  be  provided  in  a  timely 
manner; 

— Use  revised  evaluation  criteria  to 
determine  eligibility  for  special 
education  and  related  services  and  for 
assistance  in  obtaining  them; 

— Designate  a  coordinator  of  services  for 
chil^n  with  disabilities,  with 
special  responsibilities;  and 
— Opjerate  in  accordance  with  standard 
guidance  on  the  use  of  funds  for 
special  services  for  children  who  have 
disabilities. 

These  regulations  also  include  some 
technical  amendments  to  certain 
sections  of  45  CFR  p>arts  1304  and  1305 
which  are  mandated  by  legislation.  We 
are  making  changes  in  parts  1304  and 
1305  to; 

(1)  Assure  that  services  are  provided 
promptly  to  children  with  dis^ilities; 
and 

(2)  To  comport  with  part  1308  and 
with  changes  in  the  definition  of 
children  with  disabilities  in  the  IDEA. 

Section  640(d)  of  the  Head  Start  Act  (42 
U.S.C.  9835)  requires  the  program  to  use 
the  same  definition  of  children  with 
disabilities  found  in  IDEA. 


IV.  Rulemaking  History 

During  1984  and  1985,  extensive 
consultation  was  held  with  the  fi^ 
concerning  the  adequacy  and  usefulness 
of  the  eligibility  criteria  described  in 
Transmittri  N<Aice  75.11,  issued 
September  11, 1975,  mul  on  the 
comprehensivmess  of  the  guidance  in 
Transmittal  Notice  73.4,  issued 
Felmiary  28, 1973,  on  services  to 
children  with  disabilities.  Heed  Start 
directors,  coordinators,  professional 
organizations,  and  technical  assistance 
providers  of  Head  Start  services  for 
children  with  disabilities  provided 
suggestions,  comments,  and 
recommendations.  The  comments 
indicated  a  need  to  correlate,  combine 
and  update  the  various  pieces  of 
information  available  to  Head  Start 
grantees,  providing  comprehensive 
standards  which  incorporate  legislative 
changes  and  advances  in  the  state-of- 
the-art  in  the  last  decade. 

On  October  19, 1988,  the  Department 
published,  with  a  60-day  comment 
p)eriod,  a  Notice  of  Proposed 
Rulemaking  (NPRM)  (53  FR  41088)  for 
services  to  children  with  disabilities  in 
the  Head  Start  program.  The  NPRM 
proposed  regulations  to  complement  the 
Head  Start  Program  Performance 
Standards  which  govern  services  to  all 
enrolled  children. 

A  new  part  1308  was  proposed  to 
provide  standards  for  serving  children 
with  disabilities  and  their  families.  In 
addition,  non-binding  guidance  to  assist 
grantees  and  delegate  agencies  in 
meeting  the  provisions  of  part  1308  was 
provide  in  an  appendix.  The  NPRM 
also  contained  technical  and 
conforming  changes  in  45  CFR  parts 
1304  and  1305  to  mainly  (1)  mfdce  the 
definition  of  children  with  disabilities 
comport  with  the  current  definition  in 
the  &EA;  and  (2)  revise  the  timeline  for 
the  screening  of  children  to  allow  for 
timely  provision  of  needed  services. 

In  response  to  the  NPRM,  the 
Department  received  a  total  of  500 
letters  and  memoranda  with  2,000 
comments  from  grantees.  State  agencies, 
professional  associations,  imiversities, 
public  schools,  advocacy  groups, 
parents  and  interested  parties. 

V.  Section  by  Section  Discussion  of  the 
Final  Rule 

General 

The  500  letters  and  memoranda  we 
received  provided  2,000  comments 
pertaining  to  one  or  more  of  the  sections 
in  the  proposed  regulation.  The  majority 
of  the  ccunments  were  in  favor  of 
aligning  the  regulation  more  closely 
vtrith  applicable  provisions  of  the  IDEA, 
as  amended. 
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The  overwhelming  majority  of  the 
comments  expressed  concern  about  the 
proposed  requirement  to  complete 
screening  of  children  earlier  in  the 
program  year  to  allow  for  timely 
ser^ces.  Nearly  all  commenters 
approved  of  the  concept  of  timely 
screening  and  agreed  with  its 
importance,  but  reported  that  additional 
resources  would  be  necessary  to  make 
this  possible. 

Mmy  of  the  comments  expressed 
support  for  the  more  specific 
information  provided  in  the  regulation 
and,  particiUarly,  in  the  accompanying 
guidance.  A  number  also  expressed 
specific  concerns  regarding  particular 
sections  of  the  proposed  re^^tion. 

We  have  reviewed  all  of  the 
comments  received  and  have  responded 
to  the  major  recommendation  to  bring 
the  regulations  into  closer  alignment 
with  ^e  IDEA.  This  recommendation 
affected  many  of  the  sections  because  of 
the  comprehensiveness  of  the  IDEA  and 
because  of  the  fiscal  year  1990  and  1991 
amendments  made  to  the  definitions 
and  requirements  in  IDEA.  For  example, 
the  amendments  added  a  new  category 
of  disability,  traumatic  brain  injury. 
Autism  was  made  a  separate  category. 
Developmental  delay  was  added  at  State 
discretion.  Assistive  technology  services 
and  devices  were  added  as  related 
services.  We  have  included  these 
changes. 

In  response  to  many  requests  to 
delineate  the  responsibilities  of  Head 
Start  grantees  and  delegate  agencies 
with  respect  to  the  responsibiUties  of 
State  Education  Agencies  (SEAs)  and 
Local  Education  Agencies  CLEAs)  in 
providing  services  for  three*  through 
five-year-old  children  with  disabilities 
who  meet  Head  Start  income  eligibility 
requirements,  we  have  stated 
requirements  governing  grantees  in  the 
performance  standards  and  described 
ways  in  which  they  can  coordinate  with 
SEAs  and  LEAs  in  the  guidance. 

In  addition,  we  have  responded  where 
feasible  to  the  conunenters*  concerns  by 
modifying  several  sections  of  the  NPRM. 
A  section  has  been  added  to  incorporate 
eligibility  criteria  for  serving  four-  and 
five-year-old  children  Mrith  learning 
disabilities.  Attention  deficit  disorders 
was  added  under  the  Health  Impairment 
catMory. 

We  have  also  responded  to  the 
concern  about  the  need  for  more 
resources  to  carry  out  timely  screening 
and  evaluation  of  children  by 
delineating  recent  legislative  and  other 
changes,  such  as  an  expanded  mandate 
for  the  Early  and  Periodic  Screening, 
Diagnosis  and  Treatment  program, 
which  make  timely  screening  feasible. 
To  allow  time  for  accessing  ^ese 


resoiuces,  the  final  rule  includes  a 
provision  that  screening  may  begin  in 
the  spring  before  program  services  begin 
in  the  fall. 

In  addition,  we  have  revised  the  order 
in  which  the  performance  standards 
appear  in  order  to  make  the  regulation 
easier  to  use. 

The  regulation  still  begins  with  a 
discussion  of  the  basic  overall 
framework  provided  by  the  disabilities 
service  plan  as  it  did  in  the  NPRM,  but 
in  the  final  rule  the  order  of  activities 
begins  with  the  recruitment  and 
identification  of  children  and  proceeds 
chronologically  in  the  order  in  which 
grantees  carry  out  the  work  of  a  program 
year,  beginning  with  planning  and 
screening.  The  major  component 
headings  remain  the  same  as  those  in 
the  NPRM  and  in  the  Head  Start 
Program  Performance  Standards  in  45 
CFR  part  1304.  These  regulations  can 
therefore  easily  be  merg^  with  those 
Performance  Standards  at  a  future  date. 
Several  commenters  noted  that  it  would 
be  much  less  difficult  to  understand  the 
complex  information  involved  in 
serving  children  with  disabilities  if  the 
topics  were  presented  in  chronological 
order. 

Part  1308 

Sections  1308.1  and  1308.2  Purpose 
and  Scope 

These  first  two  sections  explain  that 
Head  Start  grantees  and  delegate 
agencies  must  meet  the  requirements  of 
part  1308. 

Section  1308.3  Definitions 

Comment:  A  number  of  commenters 
noted  that  some  of  the  definitions  of 
terms,  such  as  "related  services,”  which 
also  appear  in  the  IDEA  regulations 
were  not  defined  in  the  same  way  in  the 
NPRM.  They  stated  a  belief  that 
consistent  definitions  would  reduce 
confusion  and  facilitate  coordination 
and  transition  of  children  from  Head 
Start  to  local  education  agencies.  Some 
commenters  asked  that  “day”  be 
defined  in  order  to  clarify  whether  we 
mean  "calendar”  or  “work”  day  when 
the  term  is  used  in  the  rule. 

Response:  We  have  made  the 
definitions  consistent  with  those  in  the 
IDEA,  which  includes  "individualized 
education  program”  and  expanded 
"related  services,”  with  minor 
adjustments  to  the  others  for 
clarification  purposes  and  to  make  them 
age-appropriate  for  preschool  children 
enroll^  in  Head  Start.  We  deleted  the 
term  “mainstream”  as  the  term  does  not 
appear  in  legislation  and  have  defined 
the  word  "day”. 

We  have  u^ated  the  definition  of 
children  with  disabilities  to  comport 


with  the  amended  definition  in  IDEA. 

The  Head  Start  Act  at  section  640(d) 
reqiiires  the  Head  Start  Program  to  use 
the  IDEA  definition  of  chil^n  with 
disabilities.  It  now  includes  children 
with  traumatic  brain  injury  and  adds,  at 
State  discretion,  children  experiencing 
developmental  delay. 

Section  1308.4  Disabilities  Service 
Plan 

The  purpose  of  this  section  is  to 
assure  ffiat  each  Head  Start  grantee  or 
delegate  agency  has  a  plan  for  providing 
services  to  children  with  disabilities  in  «  : 
as  organized  a  manner  as  possible.  The 
section  does  not  reqtiire  lengthy  written 
information,  but  calls  for  specificity. 

Comment:  Favorable  comments  were 
received  on  this  section.  Ck>mmenters 
believed  that  the  disability  service  plan 
provisions  are  helpful.  The  consensus 
among  those  who  replied  to  this  section 
was  that  Head  Start  program  standards 
for  children  with  disabilities  should  be 
consistent  with  those  of  the  IDEA.  Many 
commenters  requested  clarification  on 
what  services  Head  Start  should  provide 
for  children  with  disabilities  in  light  of 
the  mandate  in  IDEA  to  extend  services 
to  children  beginning  at  age  three  in  the 
1991-92  program  year.  In  addition,  the 
commenters  askea  what  qualifications 
are  necessary  for  professionals 
providing  those  services  in  Head  Start. 

The  majority  requested  more  training  for 
teachers  and  supervisors  serving 
children  with  disabilities  so  that 
grantees  and  delegate  agencies  could 
provide  the  quality  of  special  services 
they  would  like  to  be  able  to  provide, 
and  so  that  they  would  continue  to  be 
recognized  as  placement  sites  by  other 
agencies.  The  majority  of  the 
conunenters  stated  that  additional 
resources  would  be  necessary  to  provide 
and  administer  comprehensive  services. 

Many  stated  that  me  amount  of  funds 
available  to  them  imder  Program 
Accovmt  26  for  special  expenses  due  to 
a  child’s  disability  was  insufficient  to 
meet  needs. 

Response:  We  have  stated  the 
responsibilities  of  Head  Start  programs 
in  providing  services  in  §  1308.4  and 
clarified  the  related  responsibilities  of 
the  SEAs  and  LEAs  in  tne 
accompanying  guidance.  In  addition,  in 
the  guidance  we  describe  resources 
which  have  become  available  because  of 
legislative  changes  in  the  EPSDT/ 

Medicaid  program  and  the  expanded 
scope  of  the  services  for  child^  firom 
the  Supplementary  Security  Income 
program  and  from  title  V  of  the  Social 
Security  Act,  as  well  as  those  which  can 
be  negotiated  through  interagency 
agreements  with  LEAs  now  ffiat  States 
have  extended  their  mandates  to  serve 
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children  in  the  three  through  five  age 
range.  We  believe  that  these  and  other 
additional  resources  will  make  timely 
services  possible. 

Since  the  NPRM  was  published, 

ACYF  has  consolid^ed  a  number  of 
program  accounts  and  developed  a  new 
grant  a{)pIication  form.  The  new  grantee 
application  form  lists  Hha  items  for 
expenditures  to  meet  needs  caused  by  a 
disability,  but  grantees  will  no  longw 
use  a  number  of  the  separate  pn^am 
accoimts  which  they  used  when  the 
NPRM  was  published,  including 
Program  Accoimt  26.  Therefore, 
references  to  this  account  in  the  NPRM 
at  §  1308.4  (e)  and  (f)  have  been 
eliminated.  However,  the  final  rule 
provides  for  expenditures  for  the  same 
essential  services  and  expenditures, 
including  salaries.  The  provisions  of  the 
NPRM  at  §  1308.4(f)(1)  have  been  made 
more  specific  in  the  final  rule  at 
§1308.4(o)(l)  and  (3). 

In  part^raph  (g),  we  have  added  a 
reqmrement  that  the  plan  must  address 
strategies,  as  appropriate,  for  the 
transition  from  infcmt  toddler  programs, 
as  well  as  the  transition  from  Head  Stmt 
into  the  next  placement  Tlie  purpose  of 
this  is  to  assure  continuity  in  services 
fcH-  the  children  and  their  parents. 

Also,  in  paragraph  (j)  we  have  added 
two  cations  for  consideration  in 
preparing  the  plan  which  are: 

(1)  Shmed  supervisory  personnel 
when  necessary  to  meet  State 
reouirements  or  qualifications;  and 

(2)  Having  two  children  share  one 
enrollment  slot  when  each  child’s  lEP 
calls  for  part-time  service. 

We  beueve  these  two  options,  if  used, 
will  help  with  cost  containment  and 
enable  more  children  to  receive 
services. 

Paramaph  (o)  on  allowable 
expenmtures  includes  references  to  the 
Americans  with  Disabilities  Act  as  it 
applies  to  the  participation  of  persons 
with  disabilities  and  the  elimination  of 
architectural  barriers. 

Secti(Hi  1308.5  Recruitment  and 
Enrollment  of  Children  With  EHsabilities 

In  this  section,  we  require  that  Head 
Start  outreach  and  recruitment  efibrts 
include  specific  approaches  to 
recruiting  children  with  disabilities. 
This  section  has  been  reordered.  It  was 
§  1308.17  in  the  NPRM.  This  section  has 
been  expanded  as  a  result  of:  (1)  The 
passage  of  IDEA,  which  extends  the 
right  to  services  to  all  three-  through 
five-year-old  children  with  disabilities, 
(2)  the  Americans  With  Dis^lities  Act 
of  1990,  (3)  State  legislation  regarding 
immunizations,  and  (4)  requests  to 
clarify  the  nature  of  the  mandate  to 
assure  that  at  least  ten  percent  of 


enrollment  opportunities  are  made 
available  to  cmldren  with  disabilUies.  In 
addition,  the  section  has  been  modified 
to  reflect  recent  clarification  by  ACYF  of 
the  primary  responsibility  of  the  grantee 
rather  than  the  social  services 
coordinator  fm  outreach  and 
recruitment. 

Comment:  Commenters  reqxiested 
clarification  of  the  responsibilities  of 
staff  members  for  the  recruitment  and 
enrollment  of  children  with  disabilities. 
Some  commenters  stated  the  ojunion 
that  children  with  severe  disabilities  are 
not  appropriately  placed  in  Head  Start 

Response:  We  bave  clarified  the 
primary  responsibility  of  the  grantee 
rather  than  the  social  services 
coordinator  as  proposed  in  the  NPRM 
for  recruiting  and  enrolling  children 
with  disabilities.  This  change  has  been 
made  in  response  to  comments  and 
clarificaticm  by  ACYF. 

The  guidance  reitmates  the  provisions 
of  Section  504  of  the  Rehabilitation  Act 
of  1973  (20  U.S.C  794}  and  cites  the 
Americans  with  Disabilities  Act  (42 
U.S.C  12101)  which  was  pas^  after 
the  publication  of  the  NPRM  regarding 
services  for  children  with  severe 
disabilities.  It  clarifies  that  the 
Individualized  Education  Program  (lEP) 
determines  appropriate  placement  on  an 
individual  basis. 

Paragraph  (b)  in  the  NPRM  has  been 
clarifi^  and  strengthened  in  peragraph 
(c)  of  the  final  regulation  in  response  to 
comments  asking  for  more  infrnmation 
on  when  Head  Start  is  an  appropriate 
placement  for  a  child  with  a  disability. 
Paragraph  (c)(4)  has  been  added  in 
response  to  requests  to  delineate  the 
responsibility  of  a  grantee  udiich  has 
already  enrolled  ddldren  with 
disabilities  as  ten  percent  of  its 
enrollment  in  the  evmit  that  more 
children  with  disabilities  apply.  This 
section  states  that  in  this  case  children 
who  have  a  disability  and  non-disabled 
children  would  compete  for  the 
available  enrollment  opportunities. 

In  paragraph  (eK3).  we  have  added  a 
requirement  that  grantees  must  meet 
applicable  State  laws  r^arding 
immunization  of  presdhool  children  to 
reduce  the  spread  of  commimicable 
diseases.  In  most  states  these  laws  have 
bemi  passed  since  the  publication  of  tibe 
NPRM.  Attrition  to  immunization 
during  recruitment  and  mroUment  can 
prevent  disabilities  which  can  follow 
some  diseases. 

Section  1308.6  Assessment  of  Quldren 

The  name  of  this  secticm  of  the  NPRM 
has  been  changed  frtxn  “Evaluation  of 
children”  to  “Assessment  of  children” 
to  conform  with  best  current  practice 
and  eliminate  confusion.  R  proposes 


timely  screening  of  childrrai  (by  45  days 
after  pro^m  services  begin  in  the  fall) 
and  timely  evaluation  of  any  children 
who  need  birther  assessment  to 
determine  whether  th^  have  a 
disability. 

Comment:  Tbe  largest  number  of 
comments  were  ma(fo  in  response  to 
this  section  of  the  NPRM.  Commenters 
asked  for  clarification  of  days,  as 
calendar  or  work  dajrs.  They  asked  for 
modificaticm  of  date  of  enrollment  to 
date  when  program  smvices  begin  in  the 
fall,  because  children  enroll  at  various 
times  beginning  in  the  spring  for  the 
following  year. 

'The  v^  majority  of  commenters 
stated  that  the  proposed  timeline  for 
completing  screening  of  children  by  45 
days  after  program  services  for  children 
begin  in  the  f^  was  unrealistic  imder 
the  conditions  which  were  in  effect  at 
the  time  of  the  comment  period.  They 
dted  these  conditions  as:  Lack  of 
sufficimit  qualified  personnel  to 
conduct  tlm  screening;  barriers  to 
interagency  coordination;  scarcity  of 
health  providers,  including  dentists  and 
doctors  willing  to  serve  as  EPSDT/ 
Medicaid  providers;  problems  in  rural 
areas  with  few  professionals,  long 
distances  and  weather  problems;  and 
some  uncooperative  parents. 
NevOTtheless,  these  ccunmenters  were 
philosophically  in  favor  of  screening 
which  would  allow  special  services  to 
be  provided  earlier  in  the  Head  Start 
program  year. 

Several  commenters  cited  a  perceived 
need  for  time  for  children  to  adjust  prior 
to  screening,  at  least  90  days.  A  few 
commenters  apparently  misconstrued 
the  NPRM.  thinking  that  scremiing 
would  exclude  parents.  They 
recommended  that  parents  ^  present  if 
possible  to  allay  any  fears  children 
might  have.  Other  commenters  stated 
that  they  already  complete  screening  by 
45  days  after  program  services  have 
begun  in  the  fall  with  no  negative 
eff^s.  They  stated  that  for  them 
screening  is  a  very  positive  activity  with 
hi^  community  involvemmit.  A 
number  of  commenters  noted  that  lack 
of  summer  staff  makes  timely  screening 
more  difficult. 

Response:  Tbe  name  of  this  section 
has  bmn  changed  from  “Evaluatimi  of 
children”  to  “Assessment  of  children” 
because  it  discusses  all  three  steps  in 
the  overall  process  of  assessment  of 
children,  which  includes  screening  and 
evaluation.  This  wording  is  consistent 
with  the  IDEA  mid  gene^  usage  in  the 
field  and  should  fa^tate  cooidination. 

Currently,  there  is  no  standard  for  the 
screening  period,  but  guidance  in  the 
Head  Start  Program  Performance 
Standards  suggests  a  period  of  iq)  to  90 
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days.  While  this  was  intended  as  the 
outside  limit  of  the  timeframe,  k  has 
been  interpreted  by  some  as  the 
standard  which  grantees  should  strive  to 
reach.  In  response  to  many  questions  we 
have  defined  days  as  calendar  days,  in 
the  definitions,  §  1308.3,  which  we 
discussed  earlier.  We  elected  to  use 
calendar  days  instead  of  working  days 
because  they  are  consistent  everwhere. 

paramph  (b)(1),  we  have  also 
adopted  me  suggestion  to  change  the 
wording  from  “screening  is  to  ^ 
completed  within  45  days  after 
enrollment”  to  “by  45  days  after 
program  services  begin  in  the  fall.”  This 
is  consistent  for  all  programs  and 
removes  any  misconception  that 
screening  should  be  compressed  within 
45  days  in  the  early  fall. 

The  guidance  for  paragraph  (b)  points 
out  that  the  timeline  does  not  preclude 
beginning  the  screening  process  early, 
induding  the  spring  before  a  child 
enters  Head  Start.  This  enables  a  grantee 
to  complete  parts  of  the  screening,  such 
as  physical  examinations,  which  do  not 
require  familiarity  and  orientation, 
early.  Suffident  time  would  still  remain 
in  the  fall  to  accustom  children  to  the 
Head  Start  program  and  to  other  parts  of 
the  screening  process,  such  as  hearing 
tests  and  simple  developmental  tasks. 

Assessment  is  a  complex  process,  and 
it  was  clear  from  some  of  the  examples 
cited  by  commenters  that  there 
continues  to  be  confusion  in  the  field 
about  the  differences  between  two  steps 
in  the  overall  assessment  process;  (1) 
Screening  for  all  the  childfren,  and  (2) 
subsequent  evaluation  for  only  those 
children  needing  further  assessment  to 
determine  whether  or  not  they  have  a 
disability.  A  number  of  the  concerns 
dted  about  screening  described 
problems  with  the  lengthier  evaluation 
process  instead  of  with  the  screening 
process.  In  the  final  rule  we  have 
clarified  the  distinction  between 
screening  and  evaluation,  numbering 
and  highlighting  the  steps  in  the  overall 
assessment  process.  In  addition,  we 
have  added  a  clarification  in  paragraph 
(e)(ii)  that  the  personnel  performing  the 
evaluation  must  be  State  certified  or 
licensed  in  response  to  numerous 
questions  and  comments.  This  provision 
was  added  to  assure  quality  of  services 
and  to  reflect  current  best  practice. 

In  the  guidance  for  paragraph  (b). 
information  has  been  provided  on 
resources  which  have  recently  become 
available  from  other  agencies  as  a  result 
of  legislative  and  judicial  actions. 
Guidance  is  provided  on  the 
development  of  effective  State  and  local 
interagency  agreements  to  help  reduce 
barriers  to  coordination.  A  Federal  level 
agreement  between  the  Departments  of 


Health  and  Human  Services  and 
Education  is  described.  These 
developments  should  improve  access  to 
assessment  services  for  grantees, 
including  those  in  rural  areas. 

We  agree  with  the  comment  that  best 
practice  in  screening  involves  the 
parents  whenever  possible.  We  have 
reiterated  in  the  guidance  for  paragraph 
(d)  that  parental  involvement  is  highly 
desirable. 

With  respect  to  the  commenters* 
requests  for  a  statement  of  the  level  of 
qualifications  to  be  required  for  staff 
serving  children  with  disabilities  in 
Head  Start,  we  have  required  in 
§  1308.4(k)  that  services  be  provided  by 
or  supervised  by  staff  meeting  State 
qualifications  by  the  1994-95  program 
year.  Suggested  resources  and  strategies 
to  achieve  this  goal  were  listed  in  the 
guidance. 

Comment:  With  respect  to  the 
evaluation  of  children  referred  for 
further  assessment  to  determine 
whether  they  may  have  a  disability, 
many  commenters  said  it  would  be 
difficult  to  meet  the  timeline  proposed 
in  the  NPRM  to  initiate  evaluation 
within  15  days  after  screening  or 
referral.  The  reasons  given  were  the 
same  as  those  cited  in  the  comments  on 
the  proposed  timeline  for  screening.  A 
second  factor  was  raised  by  some 
commenters  who  stated  that  the 
proposed  timeline  is  not  the  same  as 
that  used  by  LEAs  in  their  area. 

Response:  We  have  reiterated  that  the 
increases  in  resources  available  through 
recent  legislative  and  other  changes 
which  were  cited  in  response  to 
concerns  about  the  timing  of  screening 
apply  to  evaluation  also.  These  changes 
m^e  timely  action  more  feasible.  Since 
the  passage  of  IDEA,  a  child  can  be 
referred  for  an  evaluation  as  early  as  on 
the  child’s  third  birthday,  which  should 
help  expedite  the  process.  The  guidance 
for  §  1308.4(a)  clarified  that  the  LEA  has 
responsibility  to  assure  that  an 
evaluation  meeting  the  requirements  of 
IDEA  is  provided  for  all  children  who 
are  referred  to  the  LEA  for  evaluation. 

The  IDEA  does  not  specify  a  timeline 
for  initiating  evaluation.  Each  LEA  can 
determine  its  own  timeline.  We  have 
decided  to  encourage  the  initiation  of 
evaluation  when  Head  Start  provides 
the  evaluation  as  soon  as  possible  after 
screening  or  referral,  but  not  to  require 
it  within  15  days  because  many  grantees 
receive  evaluations  from  the  LEAs.  We 
have  also  added  guidance  for  §  1308.4(a) 
to  encourage  completing  steps  in  the 
process  of  evaluation  which  are 
consistent  with  LEA  standards  at  a 
minimum. 

Comment:  The  proposed  regulations 
require  that  a  multidisciplinary  team 


evaluate  all  children,  including  those 
referred  for  possible  speech  or  language 
disabilities.  Most  of  the  commenters 
approved  of  the  requirement  that  a 
multidisciplinary  team  conduct  the 
evaluations  of  children  who  need 
further  assessment.  Many,  however, 
expressed  concern  about  cost  and 
availability  of  qualified  and  willing 
professionals.  Some  commenters 
rolieved  that  a  qualified  speech/ 
language  pathologist  or  other 
communication  specialist  alone  could 
evaluate  children  with  possible  speech 
and  language  problems  and  that  a  team 
is  not  needed.  Others  supported  the  use 
of  a  team  because  speech  and  language 
problems  can  be  indications  of  other 
disabilities.  They  believe  a  thorough 
evaluation  is  needed  to  determine  the 
scope  and,  if  possible,  the  cause  of  the 
problem. 

Response:  We  have  retained  the 
requirement  at  §  1308.6(e)(5)  that  a  team 
be  used,  but  allowed  for  leeway  in 
professional  judgment  as  to  how  many 
tests  or  procedures  may  be  needed  for 
an  accurate  evaluation  of  an  individual 
child. 

Comment:  Grantee  commenters 
unanimously  disapproved  of  the 
proposed  provision  that  if  Head  Start  is 
providing  for  an  evaluation  one  member 
of  the  evaluation  team  who  is  not  a 
Head  Start  employee  certify  the  child  as 
having  a  disability.  Commenters 
supported  their  comments  by  stating 
that  this  provision  was  duplicative, 
costly  and  vmnecessary. 

Response:  This  provision  in  the 
NPRM  stemmed  from  practice  in  prior 
years,  when  one  professional  member  of 
an  evaluation  team  who  was  not  a  Head 
Start  employee  certified  that  a  child  had 
a  disability.  We  agree  with  the 
commenters  and  have  modified  this 
provision  at  paragraph  (e)(2)(iv)  so  that 
when  Head  Start  provides  for  the 
evaluation,  a  multidisciplinary  team  or 
group  of  persons  including  at  least  one 
teacher  or  specialist  with  Imowledge  in 
the  area  of  suspected  disability  makes 
the  evaluation.  A  qualified  professional 
employed  by  Head  Start  would  therefore 
be  eligible  as  a  member  of  the 
multidisciplinary  team.  To  insiire 
sufficient  Head  Start  staff  involvement, 
the  grantee  is  to  assure  that  information 
frnm  observations  by  teachers  and  other 
staff,  information  frnm  parents  and 
knowledge  of  cultural  and  linguistic* 
factors  are  taken  into  accoimt  in  making 
the  determination. 

Section  1308.7  Eligibility  Criteria: 
Health  Impairments 

Comment:  A  number  of  commenters 
recommended  that  the  term  diagnostic 
criteria  used  in  previous  guidance 
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memoranda  and  in  the  NPRM  be 
replaced  by  the  term  eligibility  criteria. 
These  criteria  state  the  conditions 
which  a  child  must  meet  in  order  to  be 
eligible  for  services  for  children  with 
disabilities  in  the  Head  Start  program. 
The  term  eligibility  criteria  is  more 
precise,  less  medically  oriented  and 
reflects  current  usage. 

Response:  We  have  accepted  the 
recommendation  for  this  section  and  the 
other  appropriate  sections  of  this  final 
rule. 

Comment:  A  number  of  commenters 
noted  that  there  were  inconsistencies 
among  the  eligibility  criteria  which 
were  proposed  in  the  NPRM,  those  set 
forth  in  the  n)EA,  as  amend^,  and 
those  established  in  the  various  States 
by  State  Education  Agencies. 
Commenters  stated  that  this  created 
difficulties  in  assessment  and 
evaluation  procedures,  transition  to 
public  school,  coordination  with  other 
agencies  and  conferring  with  parents. 
The  clear  majority  of  commenters 
recommended  that  eligibility  criteria  be 
made  generally  consistent  with  the 
IDEA  regulations.  There  was  divided 
opinion,  however,  about  three  of  the 
proposed  eligibility  criteria:  learning 
disabilities,  emotional/behavioral 
disorders  and  mental  retardation.  They 
are  discussed  in  the  section  analyses  to 
follow. 

Many  commenters  complimented  the 
increased  specificity  of  the  proposed 
criteria. 

Response:  We  have  accepted  the 
recommendation  that  eligibility  criteria 
be  made  as  consistent  as  feasible  with 
the  criteria  in  the  IDEA.  This  course  of 
action  allows  for  the  exercise  of 
professional  judgment  by  the  evaluation 
team  and  recognizes  the  importance  of 
reducing  confusion  for  parents  and 
service  providers.  This  decision  will 
facilitate  coordination. 

Comment:  Opinion  was  divided 
concerning  the  proposed  classification 
of  autism.  The  I^RM  had  classified 
autism  as  an  emotional  or  behavioral 
impairment.  A  number  of  commenters 
stated  that  it  should  be  classified  as  a 
health  impairment.  One  reason  cited  for 
this  opinion  is  that  many  parents  of 
children  with  autism  felt  strongly  that 
this  impairment  is  properly  classified  as 
a  health  impairment;  another  reason  is 
that  it  was  so  classified  in  the 
predecessor  to  IDEA — ^the  Education  of 
the  Handicapped  Act.  Others  believed  it 
should  be  a  separate  category.  In  1990 
IDEA  listed  autism  as  a  separate 
category. 

Response:  We  have  accepted  the 
recommendation  to  classify  autism  as  a 
separate  category  for  consistency.  It  is 
included  at  §  1308.15. 


Comment:  There  were  also  divided 
opinions  on  the  inclusion  of  severe 
dental  caries  as  a  health  impairment  as 
proposed  in  the  NPRM.  Many  grantees 
expressed  concern  about  the  serious 
dental  problems  of  many  of  the  children 
and  the  difficulty  of  obtaining  and 
paying  for  treatment.  They  were  in  favor 
of  retaining  this  category  as  a  means  of 
obtaining  services,  but  were  concerned 
about  potential  cost.  Many  other 
respondents  favored  omitting  serious 
dental  problems  because  they  were  not 
convinced  that  they  affect  learning  and 
require  special  education.  They,  too, 
expressed  concern  about  cost. 

Response:  We  have  decided  to  omit 
this  category  for  two  reasons.  Since  the 
NPRM  was  published,  there  have  been 
legislative  changes  to  the  EPSDT 
program.  These  changes  require  that 
children  meeting  income  eligibility 
requirements  must  receive  dental 
treatment  from  EPSDT.  Secondly,  many 
commenters  approved  of  the  concern 
shown  for  dental  problems,  but  did  not 
believe  they  should  be  considered  as 
disabilities.  They  cited  difficulties  in 
coordinating  with  the  IDEA  if  they  were 
included.  As  one  of  the  major  overall 
recommendations  was  to  shive  for 
consistency  with  the  IDEA  as  far  as 
appropriate,  we  are  omitting  severe 
dental  problems  as  a  disability  category. 

Comment:  Many  commenters 
disagreed  with  the  inclusion  of  obesity 
and  malnutrition  as  disabilities.  It  was 
pointed  out  by  some  commenters  that 
obesity  may  culturally  sensitive 
matter  and  that  the  nutrition  component 
of  Head  Start  provides  assistance  in 
obtaining  food  supplements  as  needed. 

Response:  We  agree  and  have 
eliminated  these  conditions  from  the 
health  impairment  category. 

Comment:  A  number  of  commenters 
requested  that  severe  asthma  be 
included  as  one  of  the  examples  of 
health  impairments  listed  in  this 
section.  It  was  not  listed  in  the  NPRM. 
Fewer  respondents  asked  that  HIV, 
AIDS,  substance  abuse.  Hepatitis  B  and 
Fetal  Alcohol  Syndrome  be  listed  as 
well. 

Response:  We  have  added  asthma 
because  this  is  a  prevalent  health 
problem  for  children  whose  families 
meet  income  eligibility  criteria.  We 
concurred  with  the  recommendation  to 
list  AIDS,  because  it  is  increasingly 
prevalent  among  yoimg  children.  The 
other  conditions  are  addressed  in  the 
guidance  and  are  not  specifically  listed 
because  the  section  states  that  the  list  is 
not  restricted  to  the  conditions  named. 

If  a  child  with  Fetal  Alcohol  Syndrome, 
for  example,  is  foimd  to  need  special 
education  and  related  services,  the  child 


would  qualify  rmder  the  disability 
manifested  by  the  child. 

Comment:  A  number  of  commenters 
requested  that  attention  deficit 
disorders,  including  hyperactivity,  be 
included  as  a  disability.  They  stat^ 
parent  concerns  that  if  these  disabilities 
are  not  attended  to  early,  the  prognosis 
for  learning  and  social/emotional 
development  is  poor. 

Response:  We  have  added  a  paragraph 
on  attention  deficit  disorders, 
recognizing  that  the  age  of  onset  is 
during  the  early  childmood  and 
preschool  years.  Head  Start  staff  have 
requested  additional  assistance  to  deal 
with  attention  problems  and 
hyperactivity.  The  Office  of  Special 
Education  Programs  in  the  United  States 
Department  of  Education  issued  a  policy 
statement  in  1991  which  gives  SEAs 
permission  to  use  this  category  if  they 
choose  to.  In  accordance  with  the 
recommendations  of  professionals 
working  with  young  children  with  this 
disorder,  we  have  incorporated 
regulations  on  this  disability  in  the 
section  on  health  impairments  at 
paragraph  (d).  Paragraph  (d),  among 
other  things,  requires  that  grantees  use 
caution  so  that  only  the  children  whose 
functioning  is  most  severely  affected  be 
classified  as  having  an  attention  deficit 
disorder.  This  stipulation  is  made  based 
upon  experience  and  best  practice  in 
order  to  assure  that  young  children  are 
not  over-referred. 

Section  1308.8  Eligibility  Criteria: 
Emotional/Behavioral  Disorders 

Comment:  We  received  conflicting 
opinions  concerning  the  proposed 
category  “behavior  disorders”  which  we 
had  proposed  in  the  NPRM.  We  had 
proposed  this  term  to  replace  the  term 
previously  used  in  Head  Start  guidance, 
“seriously  emotionally  disturbed.”  We 
had  taken  that  action  because  some 
grantees,  parents  and  diagnosticians 
found  the  term  seriously  emotionally 
disturbed  objectionable.  On  the  other 
hand,  the  majority  of  commenters 
recommended  consistency  with  the 
eligibility  criteria  in  the  IDEA,  which 
include  serious  emotional  disturbance. 
Some  of  these  commenters  stated  they 
made  this  recommendation  to  assure 
that  children  with  severe  problems 
would  be  included  in  the  definition  and 
receive  services.  A  number  suggested 
that  a  category  combining  the  terms 
behavioral  and  emotional  would  best 
represent  cvirrent  thinkini;  in  the  field. 

Response:  Balancing  the  valid  but 
differing  points  of  view,  we  have 
decided  to  use  the  term  “emotional/ 
behavioral  disorder”  in  response  to  the 
concerns  of  parents,  grantees  and 
professionals  and  to  include  within  the 
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definition  descriptive  language  which 
encompasses  the  RKA  definition  of 
serious  emotional  disturbance. 

In  §  1308.8(c).  we  deleted  the 
requirement  for  a  physical  examination 
that  was  in  the  NPRM.  As  a  child  will 
already  have  had  a  regular  physical 
examination,  we  are  requiring  a  review 
of  the  results  of  the  ph3^cal 
examination. 

Section  1308.9  Eligibility  Criteria: 
Speech  or  Language  Impairments 

(Comment:  Many  commenters  stated 
that  the  information  provided  in  the 
guidance  for  this  section  is  helpful  and 
requested  that  it  be  incorporated  into 
the  standard.  A  number  of  commenters. 
including  professional  associations  in 
the  field  of  speech,  language  and 
hearing,  recommended  that  the  term 
"commimication  impairment"  which 
was  proposed  in  the  NPRM  be  replaced 
with  "speech  and  lan^age 
impairments"  for  consistency  with 
IDEA. 

Response:  We  have  made  those 
changes. 

Comment:  The  NPRM  proposed  that  a 
child  with  a  delay  of  one  year  below  the 
norm  in  speech  or  language  level  be 
eligible  for  services.  A  number  of 
respondents  believed  the  proposed  one 
year  delay  would  be  too  stringent. 

Response:  PurthM  analysis  of  the 
effect  of  the  proposed  NPRM  criterion 
on  children  who  are  three  or  four  years 
old  shows  it  is  more  stringent  for  them 
than  five  year  olds.  The  criterion 
proposed  in  the  NPRM  has  been 
replaced  by  functional  criteria  with  less 
dependence  on  formal  testing.  This 
brings  the  criterion  into  alignment  with 
the  IDEA  criterion. 

Comment:  Hie  NPRM  proposed  using 
the  term  communication  disorders  to 
encompass  both  speech  and  language 
impairments.  One  rationale  for  doing  so 
was  that  speech  problems  have  received 
1  great  deal  more  attention  than 
language  problems.  Also,  both  these 
problems  are  listed  in  the  IDEA 
definition.  A  number  of  commenters 
stated  that  it  would  be  helpful  to  them 
in  coordinating  with  LEAs  and 
obtaining  related  services  if  the  final 
regulation  would  use  the  term  speech  or 
language  impairments  and  include  the 
ID^  criteria  found  in  34  CFR  part  300. 

Response:  We  have  made  that  change. 

Section  1308.10  Eligibility  Criteria: 
Mental  Retardation 

Comment:  The  NPRM  contained 
language  wdiich  retains  the  term 
"mental  retardation."  We  received  a 
number  of  requests  to  change  this  term 
to  "developmentally  delayed.”  A 
number  of  commenters  believed  that  the 


proposed  criterion  based  upon 
standardized  testing  is  too  stringent  and 
requested  that  it  be  eliminated.  Some 
commenters  stated  they  would  prefer 
the  term  “deferred  diamosis." 

Response:  We  have  decided  to  retain 
the  term  mental  retardation  for  clarity 
and  to  avoid  confusion  with  delays 
which  may  be  caused  by  factors  ^er 
than  a  disability. 

Using  the  term  mental  retardation  is 
responsive  to  the  overall 
recommendation  to  be  consistent  with 
the  eligibility  criteria  in  the  IDEA 
regulations.  We  have  removed  the 
proposed  criterion  based  on 
standardized  testing  and  brought  the 
standard  into  conformity  with  the 


year  old  children  may  be  served  as 
developmentally  delayed  at  State 
discretion  under  IDEA  if  they  meet  State 
eligibility  criteria.  We  have  incorporated 
this  option  in  the  eligibility  criterion 
category  termed  Other  Impairments  at 
§  1308.17  of  this  final  rule.  The  Other 
Im|}airments  category,  v^ch  wras 
proposed  in  the  l^RM,  therefore  now 
includes  children  who  may  be 
designated  as  developmentally  delayed 
by  an  SEA.  This  option  is  more  specific 
than  the  term  “deforred  diagnosis" 
suggested  by  some  commenters.  but 
serves  the  same  purpose  of  providing 
services  for  chil^n  who  do  not  meet 
the  other  eligibility  criteria. 

Section  1308.11  Eligibility  Criteria: 
Hearing  Impairment  focluding  Deafoess 

Comment:  The  NPRM  contained  only 
one  section  to  encompass  both  deafoess 
and  less  severe  hearing  losses.  The 
NPRM  did.  however,  contain  standards 
for  each  of  the  two  levels  of  hearing 
impairment.  Some  commenters 
suggested  we  separate  deafoess  and  less 
severe  hearing  losses  into  two  levels  for 
clarity.  A  number  of  professional 
organizations  suggested  that  we  use 
criteria  more  in  accord  with  the  IDEA 
criteria  in  lieu  of  using  decibel  levels, 
which  are  insufficient  to  describe 
functional  hearing. 

Response:  In  accord  with  the  overall 
recommendation  that  we  alim  the 
regulations  more  closely  warn  the  IDEA, 
we  have  adapted  the  criteria  to  conform 
to  the  IDEA  language. 

Comment:  Many  of  the  comments 
about  the  section  which  discussed 
milder  hearing  loss  in  the  NPRM 
(§  1308.11)  focused  on  the  proposed 
inclusion  of  otitis  media,  recurrent 
middle  ear  infections  wath  fluctuating 
hearing  loss,  as  a  disabiliW. 
Commenters  were  divided  on  the  issue: 
those  who  agreed  with  including  the 
condition  had  concerns  about  the 


additional  costs  for  qualified  staff  and 
services,  while  those  who  disagreed 
with  the  inclusion  of  the  condition 
thou^t  that  it  was  not  severe  enough  to 
warrant  inclusion.  Some  commenters 
noted  that  otitis  media  is  one  of  the 
most  prevalent  childhood  illnesses  and 
that,  when  it  occurs  during  the  early 
language  learning  years,  it  can  result  in 
delays  in  speech  and  langua^.  Speech 
and  language  problems  are  the  most 
common  disabilities  among  preschool 
children. 

Response:  We  have  decided  to  retain 
this  condition,  but  have  made  some 
modifications.  We  have  provided  that 
only  children  with  persistent  recurrent 
problems  are  included  and  have 
stipulated  that,  when  the  condition  is 
no  longer  present,  they  are  no  longer 
considered  to  have  a  disability.  We 
believe  the  inclusion  of  this  condition 
can  have  a  significant  positive  impact 
on  the  effectiveness  of  Head  Start 
services  and  prevent  later  learning, 
hearing  and  conununication  disabilities. 
It  can  also  reduce  long-term  costs.  An 
additional  rationale  for  inclusion  is  that 
fluctuating  hearing  loss  is  included  in 
the  IDEA  definition  of  hearing 
impairment-hard  of  hearing.  Our 
indusion  of  this  category  is  therefore  in 
accord  with  the  major  overall 
recommendation  for  consistency  with 
the  IDEA. 

Section  1308.12  Eligibility  Criteria: 
Orthopedic  Impairment 

Conunenters  did  not  raise  any  issues 
with  this  section.  We  made  ted^ical 
clarifications  to  paragraph  (a)  in  order  to 
have  the  criteria  comport  with  the  IDEA 
criteria  regulations. 

Section  1308.13  Eligibility  Criteria: 
Visual  Impairment 

Comment:  One  coimnenter  stated  that 
imder  the  NPRM  definition  in  paragraph 
(a)(1),  the  child  is  sightless  or  ^s  such 
limited  vision  that  the  child  must  rely 
on  hearing  and  touch  as  the  child’s  chief 
means  of  learning,  was  unnecessary 
because  imder  paragraph  (a)(2)  the 
vision  loss  meets  the  definition  of  legal 
blindness  in  the  State  of  residence.  Hie 
commenter  thought  that  using  the  State 
definition  was  suffident  and  provided 
more  useful  information.  One 
commenter  requested  that  vision 
training  be  listed  as  a  possible  related 
service  in  the  ^dance  section. 

Response:  We  agree  with  the 
recommendation  to  eliminate  paragraph 
(a)(1).  Services  related  to  functional 
vision  services  for  children  with 
diagnosed  visual  impairments  are 
alrrady  listed  as  a  possible  related 
service  and  are  considered  more 
appropriate  for  this  population. 
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Section  1308.14  Eligibility  Criteria; 
I.eaming  Disabilities 

This  is  a  new  section.  The  NPRM  did 
not  include  learning  disabilities  as  a 
category,  but  instead  stressed 
cooperating  with  the  education  staff  in 
efforts  to  prevent  future  learning 
problems.  For  some  years  prior  to  the 
publication  of  the  NPRM  learning 
disabilities  had  been  included  as  a 
category.  A  number  of  grantees  had 
reported  that  it  was  difficult  to  use, 
especially  for  younger  children,  and 
there  was  disagreement  among 
professionals  on  its  appropriateness  for 
preschool  children.  For  those  reasons 
the  NPRM  did  not  include  a  learning 
disabilities  category.  This  section  has 
been  added  to  the  final  regulation  in 
response  to  comments. 

Comment:  Opinion  was  strongly 
divided  on  whether  learning  disabilities 
should  be  included  as  a  category  for 
Head  Start.  Many  advocacy  groups,  a 
number  of  professional  associations, 
some  parents  and  some  grantees  urged 
inclusion  of  learning  disabilities. 

Specific  learning  disabilities  are 
included  in  the  IDEA,  20  U.S.C.  1401, 
but  not  all  SEAs  elect  to  include 
learning  disabilities  in  their  eligibility 
criteria  for  preschoolers. 

Many  other  commenters,  however, 
particularly  grantees,  responded 
favorably  to  the  omission  of  learning 
disabilities  as  a  criterion  in  the  NPI^, 
particularly  for  three-year-olds,  since 
the  definition  relates  to  problems  with 
reading,  writing  and  mathematical 
skills.  A  number  of  respondents  stated 
a  belief  that  it  is  difficult  or  impossible 
to  determine  whether  a  three-year-old 
child  has  a  learning  disability.  They 
believe  that  including  the  category  may 
inadvertently  focus  unduly  on  pre¬ 
academic  skills,  especially  for  three- 
year-olds.  Other  commenters,  however, 
cited  examples  of  obtaining  valuable 
assistance  for  preschoolers  as  a  resiilt  of 
early  diagnosis  of  a  learning  disability 
from  their  experience  in  Head  Start. 
These  commenters  included  some 
peirents  whose  children  had  benefitted 
fi'om  early  assistance  for  learning 
problems. 

Response:  After  considering  the 
overall  recommendation  for  consistency 
with  the  IDEA,  the  recommendations  of 
advocates,  parents,  interested 
professionals  and  grantees,  and  the 
varying  professional  opinions  in  the 
fields  of  early  childhood  education  and 
special  education,  we  have  decided  to 
include  the  category  with  an  emphasis 
on  precursor  skills  for  four-  and  five- 
year-old  children,  but  not  for  three-year- 
olds.  In  the  rule,  the  term  includes  such 


conditions  as  perceptual  disabilities, 
brain  injury  and  aphasia. 

We  have,  however,  stated  that  when 
a  three-year-old  child  is  referred  with  a 

{>rofessional  diagnosis  as  having  a 
earning  disability,  or  if  the  grantee 
wishes  to  exercise  the  option,  the 
grantee  may  serve  the  cffild  as  learning 
disabled. 

Section  1308.15  Eligibility  Criteria: 
Autism 

This  is  a  new  section.  While  autism 
was  previously  included  as  a  disability 
in  Head  Start,  it  had  not  been  listed  as 
a  separate  disability  category.  The  1990 
amendments  to  IDEA  established  autism 
as  a  separate  disability. 

Comment:  A  considerable  number  of 
commenters  requested  that  autism  be 
included  imder  “Health  impairment”  or 
listed  as  a  separate  category.  Most  of  the 
commenters,  particularly  parents  and 
professionals  citing  new  research  on  the 
probable  causes  of  autism,  disapproved 
of  including  children  with  this 
disability  imder  the  category  "Behavior 
disorders”  as  proposed  in  the  NPRM. 

Response:  We  have  accepted  the 
recommendation  that  autism  be 
considered  a  separate  disability  for 
consistency  with  IDEA  and  to  facilitate 
coordination  with  LEAs. 

Section  1308.16  Eligibility  Criteria: 
Traumatic  Brain  Injury 

This  is  a  new  section.  The  1990 
amendments  to  IDEA  established 
traumatic  brain  injury  as  a  separate 
category  in  recognition  of  the  large 
number  of  children  suffering  injuries, 
especially  in  car  accidents,  which 
necessitate  special  education  and 
related  services. 

Comment:  While  commenters  did  not 
address  this  disability  by  name,  they 
recommended  that  the  criteria  be 
consistent  with  IDEA. 

Response:  We  have  accepted  the 
recommendation.  The  rationale  is  to 
foster  consistency,  ease  of  coordination 
and  transition. 

Section  1308.17  Eligibility  Criteria: 
Other  Impairments 

This  section  has  been  reordered  and 
expanded.  It  was  §  1308.14  of  the  NPRM 
and  provided  that  if  the  State  criteria 
developed  by  the  SEA  contains  a 
category  in  addition  to  the  eligibility 
criteria  in  the  NPRM  §§  1308.7  through 
1308.18  §§  1308.7  throu^  1308.17  of 
the  final  rule)  under  which  the  child 
would  be  eligible  for  special  education 
and  related  services,  the  child  would 
also  be  eligible  for  special  education 
and  related  services  in  Head  Start. 
Examples  are  categories  such  as 
"preschool  disabl^,”  "educationally 


handicapped,”  “in  need  of  special 
education  services”  or  "non- 
categoricalN  disabled.” 

In  1991,  UDEA  included 
"developmentally  delayed”  for  three 
through  five  year  old  cffildren  meeting 
State  criteria  at  State  option  as  a 
disability.  Numerous  commenters 
responding  to  the  NPRM  section  on 
mental  retardation  requested  that 
“developmentally  delayed”  be  included 
in  these  performance  standards. 

Comment:  Commenters  uniformly 
approved  of  this  section  as  facilitating 
coordination,  simplifying  transition  for 
parents,  and  ensuring  that  a  child  in 
Head  Start  would  not  be  denied  services 
which  would  be  available  to  a  preschool 
child  in  an  SEA-sponsored  program. 

The  respondents  requested  that  further 
information  and  examples  be  provided. 

Response:  We  have  retainea  this 
section  to  ensure  equal  access  to 
services  for  children  three  through  five 
years  old  whom  the  State  considers  in 
need  of  special  education  and  related 
services.  We  have  added 
"developmentally  delayed”  as  a 
disability  in  States  which  elect  to  use 
that  option  for  children  three  through 
five  years  old  to  this  section  for 
consistency  with  IDEA,  in  response  to 
comments,  and  because  it  is  optional  at 
State  discretion. 

Comment:  Some  commenters 
recommended  that  a  category  be 
provided  for  children  who  are  deaf- 
blind  for  consistency  with  IDEA 
regulations. 

Response:  We  have  accepted  this 
recommendation  and  the  final  rule 
includes  "deaf-blindness”  under  this 
category.  A  few  children  who  are  deaf- 
blind  are  served  in  Head  Start  and  this 
will  allow  for  accurate  accounting. 

Comment:  Several  commenters 
recommended  that  a  category  be 
provided  for  children  with  two  or  more 
disabilities,  other  than  deaf-blindness, 
for  consistency  with  IDEA  regulations 
and  for  complete  reporting. 

Response:  We  have  accepted  this 
recommendation. 

Section  1308.18  Disabilities/Health 
Coordination 

Comment:  Commenters  stated  that  the 
information  on  the  administration  of 
medications  to  children  with  disabilities 
should  be  clarified. 

Response:  It  has  been  made  more 
specific. 

Section  1308.19  Individualized 
Education  Programs 

This  section  has  been  re-ordered  and 
was  §  1308.5  in  the  NPRM.  It  requires 
Head  Start  programs  to  develop  an  lEP 
for  each  child  with  disabilities  if  the 
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LEA  does  not  do  so.  It  specifies 
requirements  for  an  lEP  developed  by  a 
grantee,  including,  among  other  things, 
statements  of  the  child’s  present  level  of 
functioning,  annual  goals,  activities  to 
meet  the  goals  and  dates  for  initiation  of 
these  activities.  It  also  requires  that  a 
team,  including  the  Heed  Start 
disabilities  comdinator,  the  child's 
teacher  or  home  visitor,  a  member  of  the 
team  which  evaluated  the  child  and 
determined  the  need  for  special 
education  and  related  services,  and 
others  develop  the  lEP,  with  parental 
involvement.  The  accompanying 
guidance  for  this  section  provides 
information  on  the  areas  for  which  the 
SEA  and  LEA  have  responsibility  and 
suggests  ways  for  Head  Start  to 
coordinate  with  LEAs  and  other 
agencies. 

Comment:  There  were  209  comments 
on  this  section  of  the  NPRM,  including 
115  horn  grantees.  A  significant  number 
of  comments  were  favorable  about  the 
content  as  proposed  in  the  NPRM,  but 
reflected  the  opinion  that  requirements 
for  the  lEP  process  should  be  modified 
to  be  consistent  with  those  of  the  LEA. 
Commenters  specified  that  when  Head 
Start  rather  th^  the  LEA  develops  an 
lEP  for  a  Head  Start  eligible  child,  these 
standards  should  contain  requirements 
for  procedures  to  assure  specific 
parental  rights  (e.g.,  parental  i>ennission 
for  initial  evaluation,  notice  of  intent  to 
change  the  child’s  lEF  and  use  of 
assessment  procedures  and  instruments 
which  are  fi^  of  cultural  bias)  in 
accordance  with  the  provisions  of  the 
IDEA  regulations.  Many  of  these 
commenters  also  indicated  that  it  has 
become  more  difficult  to  access 
resources,  that  fiscal  support  for 
services  for  children  with  disabilities 
within  Head  Start  and  horn  other 
agencies  has  eroded,  and  that  additional 
funds  would  be  required  to  hire  or 
contract  with  qualified  personnel  to 
provide  the  services  outlined  in  the 
I£Ps.  Commenters  requested 
clarification  of  the  role  of  Head  Start 
and  of  the  LEA  in  the  lEP  process. 

Response:  We  have  responded  by 
including  the  parmital  rights  proc^ures 
in  §  1308.19(kj  and  by  making  the  lEP 
process  consistent  with  that  of  the  LEA 
in.sofar  as  appropriate.  In  the  guidance 
we  have  described  the  areas  for  which 
the  LEA  has  primary  responsibility  for 
all  children  with  disabilities  and 
provided  optional  suggestions  for 
collaboration. 

Comment:  An  overwhelming  majority 
of  those  responding  asserted  that  it 
would  be  impossible  under  present 
conditions  to  meet  the  30  day  timeline 
proposed  in  the  NPRM  between  the  date 
of  determination  that  a  diild  has  a 


disability,  with  the  subsequent 
development  of  an  lEP,  and  the 
beginning  of  special  services  to  meet  the 
child’s  need.  'The  reasons  included: 
Shortages  of  transportation:  shortages  of 
qualified  personnel;  barriers  to 
interagency  coordination;  time  believed 
needed  for  children  to  adjust  to  being  in 
the  program:  excessive  stafi  burden;  and 
lack  of  cooperation  by  some  parents. 

Response:  We  have  decided  to  modify 
the  language  of  the  requirement  to 
conform  to  the  IDEA  regulations 
language,  requiring  that  grantees  hold 
the  lEP  meeting  within  30  days  after  the 
determination  that  the  child  has  a 
disability  but  eliminating  the  proposed 
requirement  that  services  begin  within 
30  days  after  the  development  of  the 
lEP.  Instead  we  are  asking  that  services 
begin  as  soon  as  possible  after  the 
development  of  the  lEP,  which  is 
consistent  with  IDEA  regulations. 

Comment:  A  number  of  commenters 
who  asked  for  delineation  of  the  relative 
responsibilities  under  the  Head  Start 
mandate  to  serve  children  with 
disabilities  and  under  IDEA  asked  for 
clarification  of  Head  Start  staff 
involvement  in  the  development  of 
lEPs,  since  they  are  often  prepared  by 
LEAs.  Some  also  recommended  that  the 
lEP  include  consideration  of  the 
strengths  of  the  child  and  family  as  well 
as  the  child’s  disability. 

Response:  We  have  included  in 
§  1308.19(c)  a  requirement  that  a 
representative  from  Head  Start  must 
participate  in  the  lEP  meeting  and 
subsequent  placement  decision  for  any 
child  meeting  Head  Start  eligibility 
requirements.  This  will  assure  mutual 
decision-making  when  both  Head  Start 
and  the  LEA  are  the  potential  service 
providers.  We  have  also  required  that 
when  Head  Start  develops  the  lEP,  the 
child’s  unique  strengths,  developmental 
potential  and  the  family  strengths  and 
circumstances  be  considered  along  with 
the  child’s  needs  and  disability,  in 
keeping  with  the  Head  Start  ftimily 
focus  and  philosophy. 

Comment:  Many  commenters 
requested  requirements  for  parental 
involvement  and  rights  in  the  lEP 
process  which  are  consistent  with  those 
in  the  IDEA  reflations. 

Response:  We  have  incorporated  in 
§  1308.19(d)  requirements  for  parental 
notification,  efforts  to  assure  that 
parents  understand  the  purpose  and 
proceedings  and  are  encouraged  to 
participate,  receive  information  in  their 
native  language,  and  are  offered  a  copy 
of  the  lEP.  Requirements  to  document 
efforts  to  involve  the  parents  in  cases 
when  the  efforts  fail,  are  delineated.  The 
purpose  of  including  these  requirements 
is  to  ensure  that  parents  are  given  every 


oppoTrimity  for  informed  partidpaticm 
consistent  with  the  opportunities 
offered  under  IDEA. 

Section  1308.20  Nutrition  Services 

Comment:  This  section  was  reordered. 
It  was  $  1308.16  of  the  NPRM  and 
discrisses  special  nutritional  omcems 
related  to  (^Idren  with  disabilities.  The 
only  comments  on  this  section 
requested  that  speech  therapists, 
occupational  therapists  and  nutritionists 
be  listed  as  appropriate  consultants  for 
feeding  and  eating  problems  of  children 
with  disabilities. 

Response:  We  have  incorporated  that 
suggestion  which  is  in  accord  with 
current  accepted  practice.  In  addition, 
we  have  added  parents  of  children  with 
severe  disabilities  as  recipients  of 
assistance  from  consultants  on  nutrition 
problems.  This  will  assure  that  parents 
will  learn  about  proper  nutrition  for 
their  children  and  develop  feeding 
skills. 

Section  1308.21  Parent  Participation 
and  Transition  of  Children 

Comment:  This  section  of  the  NPRM 
was  §  1308.18  and  discussed  enabling 
parents  to  access  services  and  the  ne^ 
to  prepare  ahead  to  help  families  make 
the  transition  to  another  program 
following  Head  Start.  Commenters 
found  this  section  helpful,  but  requested 
that  transition  into  Head  Start  from 
infant/toddler  programs  be  discussed 
along  with  the  information  on  transition 
after  Head  Start. 

Response:  After  the  publication  of  the 
NPRM,  the  passage  of  IDEA  extended 
parent  participation  provisions  to  the 
parents  of  all  preschool  children  with 
disabilities  who  are  entitled  to  special 
education  and  related  services.  In 
addition,  changes  were  made  to  the 
Supplemental  Security  Income  (SSI) 
Program  and  to  the  Early  and  Periodic 
Screening,  Diagnosis  and  'Treatment 
(EPSDT)  Program.  Parents  of  children 
enrolled  in  Head  Start  programs  need  to 
be  informed  about  these  programs.  We 
have  added  a  requirement  in  paragraph 
(6)  that  parents  Im  informed  of  their 
rights  under  IDEA  and  a  requirement  in 
paragraph  (7)  that  parents  be  informed 
'  of  resources  which  may  be  available  to 
their  children  from  SSI  end  EPSDT.  We 
have  accepted  the  useful  suggestion  that 
transition  into  Head  Start  frnm  infant/ 
toddler  programs  be  addressed,  in 
paragraph  (1). 

Comment:  Commenters  also  asked  for 
more  specific  information  on  the 
responsibilities  of  Head  Start  staff  and 
of  the  LEA  for  helping  children  make 
the  transition  to  public  schools  and  for 
fostering  family  involvement 


Federal  Regkter  /  VoL  58,  No.  12  /  Huxrsday,  January  21,  1993  /  Rules  and  Regulations  5501 


Response:  Sudi  infemnation.  toother 
with  infbrmatiaa  on  the  usefa^ess  of 
interagency  agreement*  which  include 
plans  for  transition,  has  been  added  to 
the  guidance  in  re^Minse. 

Technical  Revisions  to  Parts  1304  and 
1305 

We  have  made  technical  revisions  to 
certain  sections  of  45  CFR  parts  1304 
and  1305  to  (1)  assure  that  services  are 
provided  prom^y  to  children  wiUi 
disabilities:  and  (2)  to  comport  with  part 
1308  and  with  dianges  in  the  definition 
of  children  with  dimbilities  in  lOEA. 

Section  1304.1-2  Definitions 

The  definition  of  children  with 
disabilities  in  paragraph  (b)(3)  of  this 
section  has  been  amended  for  the 
reasons  stated  in  the  above  paragraph. 
While  the  definition  has  hem  used  in 
Head  Start  for  a  number  of  years, 
amendments  to  the  definition 
previously  have  not  been  incorporated 
in  Head  Start  regulations.  There  were  no 
comments  cm  this  section. 

Section  1304.3-3  Medical  and  Dental 
History,  Screening  and  Examination 

This  section  requires  that  health 
screening  be  completed  by  45  days  after 
program  services  for  children  begin  in 
the  fall,  or  for  a  child  who  enters  late, 
by  45  days  after  the  child  enters,  to 
comport  with  §  1308.6.  No  comments 
were  received  addressed  to  this  sechon. 
Comments  on  this  topic  were  addressed 
to  §  1308.6  which  delineated  the 
requirement  in  detail. 

Section  1305.2  Definitions 

This  section  brings  the  definition  of 
children  with  disabilities  into 
conformity  with  the  definition  in 
§§  1308.3  and  1304.1-2,  cited  above. 

T  here  were  no  comments  on  this 
section. 

VI.  Impact  Analysis 

Executive  Order  12291 

Executive  Order  12291  requires  that  a 
regulatory  impact  analysis  be  prepared 
for  major  rules  defined  in  the  Order  as 
any  rule  that  has  an  annual  effect  on  the 
national  economy  of  $100  million  or 
more,  or  certain  other  specified  effects. 
The  Department  has  determined  that 
this  rule  is  not  a  major  rule  within  the 
Executive  Order  because  it  will  not  have 
an  annual  effec:t  cm  the  economy  of  $100 
million  or  more;  nor  result  in  a  major 
increase  in  costs  or  prices  for 
consumers,  any  industries,  any 
governmental  agencies,  or  any 
geographic  region;  and,  it  will  not  have 
an  Averse  ei^ct  on  ccnnpetiticm, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 


Stateshased  entmprises  to  compete 
with  foreign-bom  enterprises  ki 
domestic  or  impmt  manmts. 

The  final  rule  provides  performance 
standards  and  guidance  far  Heat  Start 
grantees  and  delegate  geneses  serving 
children  writh  dis^ilities  and  their 
parents.  It  requires,  unoag  other  dungs, 
that  Head  Start  grantees  (1)  design 
comprehensive  services  which  meet 
program  standards  for  locating  and 
serving  children  with  disabilities  and 
their  parents;  (2)  devdop  an 
individualized  ^ucatioo  program  for 
each  child  who  meets  eligibility  criteria 
for  such  services  because  of  disability; 
and  (3)  screen  children  by  45  calendar 
days  after  program  services  begin  in  the 
fall  to  assure  services  may  be  provided 
in  a  timely  manner.  The  final  rule  will 
not  have  a  significant  economic  impact 
cm  Head  Start  grantees  and  delegate 
agencies  as  the  rule  will  not 
significantly  increase  costs  to  the  Head 
Start  pro^am. 

As  sta^  earlier,  many  Head  Start 
programs  now  provide  services  through 
a  combination  of  Head  Start  staff  and 
personnel  from  other  agencies.  They 
carry  out  coordination  activities  with 
specified  community  agencies  and  other 
appropriate  Federal  programs  such  as 
SSI  in  order  to  make  the  best  use  of 
limited  resouices. 

Therefore,  we  see  no  appreciable 
increase  in  costs  to  the  Head  Start 
program.  The  Department  concluded 
that  this  final  rule  is  not  a  major  rule 
within  the  meaning  of  the  Execotive 
Order  because  it  does  not  meet  the 
threshold  criteria. 

Regulatory  Flexibility  Act  of  1980 

Consistent  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  Ch.  6), 
we  try  to  anticipate  and  reduce  the 
impact  of  rules  and  paperwork 
requirements  on  small  businesses.  For 
each  rule  with  a  “significant  economic 
impact  on  a  substantial  number  of  small 
entities,”  we  prepare  an  analysis 
describing  the  rules  impact  on  small 
entities.  Small  entities  are  defined  in  the 
Aci  to  include  small  businesses,  small 
ncm-profit  organizatiems,  and  small 
govenunental  entities. 

While  this  regulation  would  affect 
small  entities,  it  is  not  substantial,  and 
in  many  instances  the  small  entities 
already  meet  some  of  the  requirements. 
For  these  reasons,  the  Secretary  certifies 
that  this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects 
45  CFR  Part  1304 

Dental  health.  Education  of 
disadvantaged.  Ckant  program/socnal 


programs.  Health  cxre.  Mental  health 
programs.  Nutrition,  Parental 
involvement.  Reporting  requirements. 

45  CFR  Part  1305 

Education  of  children  with 
disabilities.  Education  of  disadvantaged. 
Grant  program/scxual  programs. 
Handicapped. 

45  CFR  Part  1308 

Education  of  children  with 
disabilities.  Grant  program/socdal  ^ 
program.  Health  care.  Parental 
involvement.  Reporting  requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  93,600,  Project  Head  Start) 
Editorial  Note:  This  document  was 
received  at  the  Cffice  of  the  Federal  Register 
on  January  13, 1993. 

Date:  May  20, 1992. 

Jo  Anne  B.  Barnhart, 

Assistant  Secretary  for  Children  and  Families. 

Approved:  July  10, 1992. 

Louis  W.  Sullivan, 

Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  title  45,  chapter  Xm, 
subchapter  B  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  Part  1308  is  added  to  read  as 
follows: 

PART  1308— HEAD  START  PROGRAM 
PERFORMANCE  STANDARDS  ON 
SERVICES  FOR  CHILDREN  WITH 
DISABILITIES 

Subpert  A — General 

Sac. 

1308.1  Prurpose. 

1308.2  Scope. 

1308.3  Definitions. 

Subpart  B— OisabtlMes  Service  Plan 

1308.4  Purpose  and  scope  of  disabilities 
service  plan. 

Subpart  C— Social  Service*  Performance 
Standards 

1308.5  Recruitment  and  enrollment  of 
children  with  disabilities. 

Subpart  D— Health  Servicae  Performance 
Standards 

1 308.6  Assessment  of  children. 

1308.7  Eligibility  enteria:  Health 
impairment 

1308.8  Eligibility  criteria:  Emotional/ 
behavioral  disorders. 

1308.9  Eligibility  criteria:  Speecdi  or 
language  impairments. 

1308.10  Eli^bility  criteria:  Mental 
retardation. 

1308.11  Eligibility  criteria:  Hearing 
impairment  includmg  deafness. 

1308.12  Eligibility  criteria:  Orthopedic 
impairment 

1308.13  Eligibility  criteria:  Visual 
impairment  including  blindness. 

1308.14  Eligibility  criteria:  Learning 
disability. 
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1308.15  Eligibility  criteria:  Autism. 

1308.16  Eligibility  criteria:  Traumatic  brain 
injury. 

1308.17  Eligibility  criteria:  Other 
impairments. 

1308.18  Disabilities/health  services 
coordination. 

Subpart  E— Education  Sarvicaa 
Parformanca  Staitdarda 

1308.19  Developing  individualized 
education  programs  (lEPs). 

Subpart  F— Nutrition  Parformanca 
Standards 

1308.20  Nutrition  services. 

Subpart  Q — Parent  involvamant 
Parformanca  Standards 

1308.21  Parent  participation  and  transition 
of  children  into  Head  Start  and  from 
Head  Start  to  public  school. 

Appendix  to  Part  1308-^Iead  Start  Program 
Performance  Standards  on  Services  to 
Qiildren  With  Disabilities 

Aiidiorit3r:  42  U.S.C  9801  et  seq. 

Subpart  A— General 
f  1308.1  Purpose. 

This  rule  sets  forth  the  requirements 
for  providing  special  services  for  3- 
through  5-year-old  children  with 
disabilities  enrolled  in  Head  Start 
progr^s.  These  reqxiirements  are  to  be 
used  in  conjunction  with  the  Head  Start 
Program  Performance  Standards  at  45 
CFR  part  1304.  The  purpose  of  this  part 
is  to  ensure  that  children  with 
disabilities  enrolled  in  Head  Start 
programs  receive  all  the  services  to 
which  they  are  entitled  imder  the  Head 
Start  Program  Performance  Standards  at 
45  CP'R  part  1304,  as  amended. 

§1308.2  Scope. 

This  rule  applies  to  all  Head  Start 
grantees  and  delegate  agencies. 

§1308.3  Definitione. 

As  used  in  this  part: 

(a)  The  term  ACYF  means  the 
Administration  on  Children,  Youth  and 
Families,  Administration  for  Children 
and  Families,  U.S.  Department  of  Health 
and  Human  Services,  and  includes 
appropriate  Regional  Office  staff. 

(b)  The  term  children  with  disabilities 
means  children  with  mental  retardation, 
hearing  impairments  including 
deafiiess,  speech  or  language 
impairments,  visual  impairments 
induding  blindness,  serious  emotional 
distxirbimce,  orthopedic  impairments, 
autism,  traumatic  brain  injury,  other 
health  impairments  or  specific  learning 
disabilities;  and  who,  by  reason  thereof, 
need  spedal  education  and  related 
services.  The  term  children  with 
disabilities  for  children  aged  3  to  5, 
inclusive,  may,  at  a  State’s  discretion, 
indude  children  experiencing 


developmental  delays,  as  defined  by  the 
State  and  as  measured  by  appropriate 
diagnostic  instruments  and  procedures, 
in  one  or  more  of  the  following  areas: 
physical  development,  cognitive 
development,  communication 
development,  sodal  or  emotional 
development,  or  adaptive  development; 
and  who,  by  reason  thereof,  need 
spedal  education  and  related  services. 

(c)  The  term  Commissioner  means  the 
Commissioner  of  the  Administration  on 
Children,  Youth  and  Families. 

(d)  'The  term  day  means  a  calendar 
day. 

(e)  The  term  delegate  agency  means  a 
public  or  private  non-profit  agency  to 
which  a  grantee  has  delegated  the 
responsibility  for  operating  all  or  part  of 
its  Head  Start  program. 

(f)  The  term  disabilities  coordinator 
means  the  person  on  the  Head  Start  staff 
designated  to  manage  on  a  full  or  part- 
time  basis  the  services  for  children  with 
disabilities  described  in  part  1308. 

(g)  The  term  eligibility  criteria  means 
the  criteria  for  determining  that  a  child 
enrolled  in  Head  Start  requires  special 
education  and  related  services  b^ause 
of  a  disability. 

(h)  The  term  grantee  means  the  public 
or  private  non-profit  agency  which  has 
been  granted  financial  assistance  by 
ACYF  to  administer  a  Head  Start 
program. 

(ij  The  term  individualized  education 
program  (lEP)  means  a  written 
statement  for  a  child  with  disabilities, 
developed  by  the  public  agency 
responsible  for  providing  free 
appropriate  public  education  to  a  child, 
and  contains  the  special  education  and 
related  services  to  be  provided  to  an 
individual  child. 

(j)  The  term  least  restrictive 
environment  means  an  environment  in 
which  services  to  children  with 
disabilities  are  provided: 

(1)  to  the  maximum  extent 
appropriate,  with  children  who  are  not 
disabled  and  in  which; 

(2)  special  classes  or  other  removal  of 
children  with  disabilities  from  the 
regular  educational  environment  occurs 
only  when  the  nature  or  severity  of  the 
disability  is  such  that  education  in 
regular  classes  with  the  use  of 
supplementary  aids  and  services  cannot 
be  achieved  satisfactorily. 

(k)  The  term  Performance  Standards 
means  the  Head  Start  program 
functions,  activities  and  facilities 
required  and  necessary  to  meet  the 
objectives  and  goals  of  the  Head  Start 
program  as  they  relate  directly  to 
children  and  their  families. 

(l)  The  term  related  services  means 
transportation  and  such  developmental, 
corrective,  and  other  supportive  services 


as  are  required  to  assist  a  child  with  a 
disability  to  benefit  firom  special 
education,  and  includes  speech 
pathology  and  audiology,  psychological 
services,  physical  and  occupational 
therapy,  recreation,  including 
therapeutic  recreation,  early 
identification  and  assessment  of 
disabilities  in  children,  counseling 
services,  including  rehabilitation 
counseling,  and  medical  services  for 
diagnostic  or  evaluation  purposes.  The 
term  also  includes  school  health 
services,  social  work  services,  and 
parent  counseling  and  training.  It 
includes  other  developmental, 
corrective  or  supportive  services  if  they 
are  reouired  to  assist  a  child  with  a 
disability  to  benefit  from  special 
education,  including  assistive 
technology  services  and  devices. 

(1)  The  term  assistive  technology 
device  means  any  item,  piece  of 
equipment,  or  product  system,  whether 
acquired  commercially  off  the  shelf, 
modified,  or  customized,  that  is  used  to 
increase,  maintain,  or  improve 
functional  capabilities  of  individuals 
with  disabilities. 

(2)  The  term  assistive  technology 
service  means  anv  service  that  directly 
assists  an  individual  with  a  disability  in 
the  selection,  acquisition,  or  use  of  an 
assistive  teclmology  device.  The  term 
includes:  The  evaluation  of  the  needs  of 
an  individual  with  a  disability; 
purchasing,  leasing,  or  otherwise 
providing  for  the  acquisition  of  assistive 
technology  devices  by  individuals  with 
disabilities;  selecting,  designing,  fitting, 
customizing,  adapting,  applying, 
maintaining,  repairing,  or  replacing  of 
assistive  tedmology  devices; 
coordinating  and  using  other  therapies, 
interventions,  or  services  wdth  assistive 
technology  devices,  such  as  those 
associated  with  existing  education  and 
rehabilitation  plans  and  programs; 
training  or  tecbmical  assistance  for  an 
individual  with  disabilities,  or,  where 
appropriate,  the  family  of  an  individual 
with  disabilities;  and  training  or 
technical  assistance  to  professionals 
who  employ  or  provide  services 
involved  in  the  major  life  functions  of 
individiials  with  disabilities. 

(m)  The  term  responsible  HHS  official 
means  the  official  who  is  authorize  to 
make  the  grant  of  assistance  in  question 
or  his  or  her  designee. 

(n)  The  term  special  education  means 
specially  designed  instruction,  at  no 
cost  to  parents  or  guardians,  to  meet  the 
imique  needs  of  a  child  with  a 
disability.  These  services  include 
classroom  or  home-based  instruction, 
instruction  in  hospitals  and  institutions, 
and  specially  designed  physical 
education  if  necessary. 
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Subpart  B— Disabttttlaa  Service  Plan 

f1308.4  Purpose  and  scope  of  dteabUMM 
servicaplan. 

(a)  A  Head  Start  grantee,  or  delegate 
agency,  if  appropriate,  must  develop  a 
debilities  service  plan  providing 
strategies  for  meeting  the  special  neefls 
of  children  with  disabilities  and  their 
parents.  The  purposes  of  this  plan  are  to 
assure: 

(1)  That  all  components  of  Head  Start 
are  appropriately  Evolved  in  the 
integration  of  children  with  disabilities 
and  their  parents;  and 

(2)  That  resources  are  used  efficiently. 

(b)  The  plan  must  be  updated 
annually. 

(c)  The  plan  must  include  provisions 
for  childrra  with  disabilities  to  be 
included  in  the  full  range  of  activities 
and  services  normally  provided  to  all 
Head  Start  children  and  provisions  for 
any  modifications  necessary  to  meet  the' 
sp>ecial  needs  of  the  children  with 
disabilities. 

(d)  The  Head  Start  grantee  and 
delegate  agency  must  use  the  disabilities 
service  plan  as  a  woridng  document 
which  guides  all  aspects  of  the  agency’s 
efiort  to  serve  children  with  disabilities. 
This  plan  must  take  into  accormt  the 
needs  of  the  children  for  small  group 
activities,  for  modifications  of  large 
group  activities  and  for  any  individual 
special  help. 

(e)  The  grantee  or  delegate  agency 
must  designate  a  coordinator  of  services 
for  children  with  disabilities 
(disabilities  coordinator)  and  arrange  for 
preparation  of  the  disabilities  service 
plan  and  of  the  grantee  application 
budget  line  items  for  ser^ces  for 
children  with  disabilities.  The  grantee 
or  delegate  must  ensure  that  all  relevant 
coordi^tors,  othn  staff  and  parents  are 
consulted. 

(f)  The  disability  service  plan  must 
contain: 

(1)  Procedures  for  timely  screening; 

(2)  Procedures  for  making  referrals  to 
the  LEA  for  evaluation  to  determine 
whether  there  is  a  need  for  special 
education  and  related  services  for  a 
child,  as  early  as  the  child’s  third 
birthday; 

(3)  Assurances  of  accessibility  of 
facilities;  and 

(4)  Plans  to  provide  appropriate 
spedal  fumitrne,  equipment  and 
materials  if  needed. 

(g)  The  plan,  when  appropriate,  must 
address  strategies  for  the  transition  of 
children  into  Head  Start  from  infant/ 
toddler  programs  (0-3  years),  as  well  as 
the  transiticm  from  Head  Sti^  into  the 
next  placement  The  plan  must  include 
preparation  of  staff  and  parents  for  the 
entry  of  diildren  with  severe  disabilities 
into  the  Head  Start  program. 


(h)  The  grantee  or  delegate  agency 
must  arrange  or  provide  specif 
education  and  related  services  necessary 
to  foster  the  maximum  development  of 
each  child’s  potential  and  to  fodlitate 
partidpaticm  in  the  r^;ular  Head  Start 
program  unless  the  services  are  being 
provided  by  the  LEA  or  other  agency. 

The  plan  must  specify  the  servk^e  to  be 
provided  directly  by  Head  Start  and 
those  provided  by  other  agencies.  The 
grantee  or  delegate  agency  must  arrange 
for,  provide,  or  procure  services  whic£ 
may  include,  but  are  not  limited  to 
special  education  and  these  related 
services: 

(1)  Audiology  services,  including 
identification  of  children  with  hesj^g 
loss  and  referral  for  medical  or  othw 
professional  attention;  provision  of 
needed  rehabilitative  services  sudi  as 
speech  and  language  therapy  and 
auditory  training  to  make  b^  use  of 
remaining  hearing;  speech  conservation; 
Up  reading;  determination  of  need  for 
hearing  aids  and  fitting  of  appropriate 
aids;  and  programs  for  prevmition  of 
hearing  loss; 

(2)  Physical  therapy  to  fedUtate  gross 
motor  development  in  activities  such  as 
walking  prevent  or  slow  orthopedic 
problems  and  improve  posture  and 
conditioning; 

(3)  Occupational  therapy  to  improve, 
develop  or  restore  fine  motor  functions 
in  activities  such  as  using  a  fork  or 
knife; 

(4)  Speech  or  language  services 
includfog  therapy  and  use  of  assistive 
devices  necessary  for  a  child  to  develop 
or  improve  receptive  or  expressive 
means  of  communication; 

(5)  Psychological  services  such  as 
evaluation  of  each  child’s  functioning 
and  interpreting  the  results  to  staff  and 
pareiits;  and  coimseling  and  guidance 
services  for  staff  and  parents  regarding 
disabilities; 

(6)  Transportation  for  children  with 
disabiUties  to  and  from  the  program  and 
to  spedal  clinics  or  other  service 
providers  when  the  services  cannot  be 
provided  on-site.  Transportation 
includes  adapted  buses  equipped  to 
accommodate  wheeldiairs  or  other  such 
devices  if  required;  and 

(7)  Assistive  technology  services  or 
devices  necessary  to  enable  a  child  to 
improve  functions  such  as  vision, 
mobiUty  or  communication  to  meet  the 
objectives  in  the  lEP. 

(i)  The  disabiUties  service  plan  must 
include  options  to  meet  the  needs  and 
take  into  ccmsideration  the  strengths  of 
eadi  diild  based  upon  the  lEP  so  that 
a  continuum  of  services  available  from 
various  agencies  is  considered. 

(j)  The  options  may  include: 


(1)  Joint  placement  of  children  with 
other  aMndes; 

(2)  Shared  provision  of  services  with 
other  agencies; 

(3)  Snared  personnel  to  supervise 
special  education  services,  when 
necessary  to  meet  State  requirmnents  on 
quaUfications; 

(4)  Administrative  accommodations 
such  as  having  two  childrm  share  one 
enrollment  slot  when  each  child’s  lEP 
caUs  for  part-time  service  because  of 
their  individual  needs;  and 

(5)  Any  other  strategies  to  be  used  to 
insure  that  spedal  ne^s  are  met.  These 
m^  include: 

(i)  Increased  staff; 

(ii)  Use  of  vohmteers;  and 

(iii)  Use  of  sxipervised  students  in 
such  fields  as  c^d  development, 
spedal  education,  diild  psychology, 
various  therapies  and  family  services  to 
assist  the  staff. 

(k)  The  grantee  must  ensure  that  the 
disabiUties  service  plan  addresses 
grantee  efforts  to  meet  State  standards 
for  personnel  serving  children  with 
disabiUties  by  the  1994-95  program 
year.  Special  education  and  related 
services  must  be  provided  by  or  under 
the  supervision  of  personnel  meeting 
State  quaUfications  by  the  1994-95 
proeramyear. 

(l)  The  disabiUties  service  plan  must 
include  commitment  to  spedfic  effwts 
to  develop  interagency  agreements  with 
the  LEAs  and  other  agencies  within  the 
grantee’s  service  area.  If  no  agreement 
can  be  reached,  the  grantee  must 
document  its  efforts  and  inform  the 
Regional  Office.  The  agreements  must 
address: 

(1)  Head  Start  partidpation  in  the 
public  agency’s  Child  Find  plan  under 
Part  B  of  IDEA; 

(2)  Joint  training  of  staff  and  parents; 

(3)  Procedures  tor  referral  for 
evaluations,  lEP  meetings  and 
placement  decisions; 

(4)  Transition; 

(5)  Resource  sharing; 

(6)  Head  Start  commitment  to  provide 
the  number  of  children  receiving 
services  under  lEPs  to  the  LEA  tor  the 
LEA  Child  Coimt  report  by  December  1 
annually;  and 

(7)  Any  other  items  agreed  to  by  both 
parties.  Grantees  must  make  efforts  to 
update  the  agreements  annually. 

(m)  The  disabiUties  coordinator  must 
woric  with  the  diredor  in  planning  and 
budgeting  of  grantee  funds  to  assure  that 
the  spedal  ne^s  identified  in  the  lEP 
are  folly  met;  that  children  most  in  need 
of  an  integrated  placement  and  of 
spedal  assistance  are  served;  and  that 
the  grantee  maintains  the  level  of  fiscal 
support  to  children  with  disabiUties 
consistent  with  the  Congressional 
mandate  to  meet  their  spedal  needs. 
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(n)  The  grant  application  budget  form 
and  supplement  submitted  with 
applications  for  funding  must  reflect 
requests  for  adeouate  resources  to 
implement  the  objectives  and  activities 
in  the  disability  services  plan  and  fulfill 
the  requirements  of  these  Performance 
Standards. 

(o)  The  budget  request  included  with 
the  application  for  fimding  must 
address  the  implementation  of  the 
disabilities  service  plan.  Allowable 
expendihues  include: 

(l)  Salaries.  Allowable  expenditures 
include  salaries  of  a  full  or  part-time 
coordinator  of  services  for  cmildren  with 
disabilities  (disabilities  coordinator), 
who  is  essential  to  assure  that  programs 
have  the  core  capability  to  recruit, 
enroll,  arrange  for  the  evaluation  of 
children,  provide  or  arrange  for  services 
to  children  with  disabilities  and  work 
with  Head  Start  coordinators  and  staff  of 
other  agencies  which  are  working 
cooperatively  with  the  grantee.  Salaries 
of  special  education  resource  teachers 
who  can  augment  the  work  of  the 
regular  teacher  are  an  allowable 
expenditm^. 

l2)  Evaluation  of  children.  When 
warranted  by  screening  or  rescreening 
results,  teacher  observation  or  parent 
request,  arrangements  must  be  made  for 
evaluation  of  &e  child’s  development 
and  functioning.  If,  after  referral  for 
evaluation  to  the  LEA,  evaluations  are 
not  provided  by  the  LEA,  they  are  an 
allowable  expenditure. 

(3)  Services.  Program  funds  may  be 
used  to  pay  for  services  which  include 
special  education,  related  services,  and 
summer  services  deemed  necessary  on 
an  individual  basis  and  to  prepare  for 
serving  children  with  disabilities  in 
advance  of  the  program  year. 

(4)  Making  services  accessible. 
Allowable  costs  include  elimination  of 
architectural  barriers  which  affect  the 
participation  of  children  with 
disabilities,  in  conformance  with  45 
CFR  part  84,  Nondiscrimination  on  the 
Basis  of  Handicap  in  Program  and 
Activities  Receiving  or  Benefiting  fi-om 
Federal  Financial  Assistance  and  with 
the  Americans  with  Disabilities  Act  of 
1990  (42  U.S.C.  12101).  The  Americans 
with  Disabilities  Act  requires  that 
public  accommodations  including 
private  schools  and  day  care  centers 
may  not  discriminate  on  the  basis  of 
disability.  Physical  barriers  in  existing 
facilities  must  be  removed  if  removal  is 
readily  achievable  (i.e.,  easily 
accomplishable  and  able  to  ^  carried 
out  without  much  difficulty  or  expense). 
If  not,  alternative  methods  of  providing 
the  services  must  be  ofiered,  if  those 
methods  are  readily  achievable. 
Alterations  must  be  accessible.  When 


alterations  to  primary  function  areas  are 
made,  an  accessible  path  of  travel  to  the 
altered  areas  (and  the  bathrooms, 
telephones  and  drinking  fountains 
serving  that  area)  must  be  provided  to 
the  extent  that  the  added  accessibility 
costs  are  not  disproportionate  to  the 
overall  cost  of  the  alterations.  Program 
funds  may  be  used  for  ramps, 
remodeling  or  modifications  such  as 
grab  bars  or  railings.  Grantees  must  meet 
new  statutory  and  regulatory 
reouirements  that  are  enact^. 

(5)  Transportation.  Transportation  is  a 
related  service  to  be  provided  to 
children  with  disabilities.  When 
transportation  to  the  program  site  and  to 
s{>ecial  services  can  accessed  from 
other  agencies,  it  should  be  used.  When 
it  is  not  available,  program  funds  are  to 
be  used  to  provide  it.  Special  buses  or 
use  of  taxis  are  allowable  expenses  if 
there  are  no  alternatives  available  and 
they  are  necessary  to  enable  a  child  to 
be  served. 

(6)  Special  Equipment  and  Materials. 
Purchase  or  lease  of  special  equipment 
and  materials  for  use  in  the  program  and 
home  is  an  allowable  program  expense. 
Grantees  must  make  available  assistive 
devices  necessary  to  make  it  possible  for 
a  child  to  move,  communicate,  improve 
functioning  or  address  objectives  which 
are  listed  in  the  child’s  M*. 

(7)  Training  and  Technical 
Assistance.  Increasing  the  abilities  of 
staff  to  meet  the  special  needs  of 
children  with  disabilities  is  an 
allowable  expense.  Appropriate 
expenditures  may  include  but  are  not 
limited  to: 

(i)  Travel  and  per  diem  expenses  for 
disabilities  coorffinators,  teachers  and 
parents  to  attend  training  and  technical 
assistance  events  related  to  special 
services  for  children  with  disabilities; 

(ii)  The  provision  of  substitute 
teaching  stafi  to  enable  staff  to  attend 
training  and  technical  assistance  events; 

(iii)  Fees  for  courses  specifically 
related  to  the  requirements  of  the 
disabilities  service  plan,  a  child’s  lEP  or 
State  certification  to  serve  children  with 
disabilities;  and 

(iv)  Fees  and  expenses  for  training/ 
technical  assistance  consultants  if  such 
help  is  not  available  fi^m  another 
provider  at  no  cost. 

Subpart  C— Social  Servicea 
Parformanca  Standarda 

1 1306.5  Recruitment  and  enrollment  of 
children  with  disabilities. 

(a)  The  grantee  or  delegate  agency 
outreach  and  recruitment  activities  must 
incorporate  specific  actions  to  actively 
locate  and  recruit  children  with 
disabilities. 


(b)  A  grantee  must  insrire  that  staff 
engaged  in  recruitment  and  enrollment 
of  children  are  knowledgable  about  the 
provisions  of  45  CFR  part  84, 
Nondiscrimination  on  the  Basis  of 
Handicap  in  Programs  and  Activities 
Receiving  or  Benefiting  from  Federal 
Financial  Assistance,  and  of  the 
Americans  with  Disabilities  Act  of  1990, 
(42  U.S.C.  12101). 

(c)  A  grantee  must  not  deny 
placement  on  the  basis  of  a  disability  or 
its  severity  to  any  child  when: 

(1)  The  parents  wish  to  enroll  the 
child, 

(2)  The  child  meets  the  Head  Start  age 
and  income  eligibility  criteria, 

(3)  Head  Start  is  an  appropriate 
placement  according  to  the  child's  lEP, 
and 

(4)  The  program  has  space  to  enroll 
more  children,  even  though  the  program 
has  made  ten  percent  of  its  enrollment 
opportunities  aveiilable  to  children  with 
disabilities.  In  tliat  case  children  who 
have  a  disability  and  non-disabled 
children  would  compete  for  the 
available  eiu'ollment  opportunities. 

(d)  The  grantee  must  access  resources 
and  plan  for  placement  options,  such  as 
dual  placement,  use  of  resource  staff 
and  training  so  that  a  child  with  a 
disability  for  whom  Head  Start  is  an 
appropriate  placement  according  to  the 
I^  is  not  denied  enrollment  because  of: 

(1)  Staff  attitudes  and/or 
apprehensions; 

(2)  Inaccessibility  of  facilities; 

(3)  Need  to  access  additional 
resources  to  serve  a  specific  child; 

(4)  Unfamiliarity  with  a  disabling 
condition  or  special  equipment,  such  as 
a  prosthesis;  and 

(5)  Need  for  personalized  special 
services  such  as  feeding,  suctioning,  and 
assistance  with  toileting,  including 
catheterization,  diapering,  and  toilet 
training. 

(e)  T^e  same  policies  governing  Head 
Start  program  eligibility  for  other 
childmn,  such  as  priority  for  those  most 
in  need  of  the  services,  apply  to 
children  with  disabilities.  Grantees  also 
must  take  the  following  factors  into 
account  when  planning  enrollment 
procedures: 

(1)  The  number  of  children  with 
disabilities  in  the-Head  Start  service 
area  including  types  of  disabilities  and 
their,  severity; 

(2)  The  services  and  resources 
provided  by  other  agencies;  and 

(3)  State  laws  reg^ing  immimization 
of  preschool  children.  Grantees  must 
observe  applicable  State  laws  which 
usually  require  that  children  entering 
State  preschool  programs  complete 
immimizations  prior  to  or  within  thirty 
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days  after  entering  to  reduce  the  spread 
of  communicable  diseases. 

(f)  The  recruitment  effort  of  a  Head 
Start  grantee  must  include  recruiting 
children  who  have  severe  disabilities, 
including  children  who  have  been 
previously  identified  as  having 
disabilities. 

Subpart  D— Health  Services 
Performance  Standards 

§  1308.6  Assessment  of  children. 

(a)  The  disabilities  coordinator  must 
be  involved  with  other  program  staff 
throughout  the  full  process  of 
assessment  of  children,  which  has  three 
steps: 

(1)  All  children  enrolled  in  Head  Start 
are  screened  as  the  first  step  in  the 
assessment  process; 

(2)  Staff  also  carry  out  on-going 
developmental  assessment  for  all 
enroUed  children  throughout  the  year  to 
determine  progress  and  to  plan  program 
activities; 

(3)  Only  those  children  who  need 
further  specialized  assessment  to 
determine  whether  they  have  a 
disability  and  may  require  special 
education  and  related  services  proceed 
to  the  next  step,  evaluation.  The 
disabilities  coordinator  has  primary 
responsibility  for  this  third  step, 
evaluation,  only. 

(b)  Screening,  the  first  step  in  the 
assessment  process,  consists  of 
standardized  health  screening  and 
developmental  screening  which 
includes  speech,  hearing  and  vision.  It 
is  a  brief  process,  which  can  be 
repeated,  and  is  never  used  to  determine 
that  a  child  has  a  disability.  It  only 
indicates  that  a  child  may  need  further 
evaluation  to  determine  whether  the 
child  has  a  disability.  Rescreening  must 
be  provided  as  needed. 

(1)  Effective  with  the  beginning  of  the 
1993-94  program  year,  grantees  must 
provide  for  the  health  and 
developmental  screening  of  all  Head 
Start  children  by  45  calendar  days  after 
the  start  of  program  services  in  the  fall, 
or  for  children  who  enroll  after  program 
services  have  begun  by  45  calendar  days 
after  the  child  enters  the  program.  This 
does  not  preclude  starting  screening  in 
the  spring  before  program  services  begin 
in  the  fall. 

(2)  Grantees  must  make  concerted 
efforts  to  reach  and  include  the  most  in 
need  and  hardest  to  reach  in  the 
screening  effort,  providing  assistance 
but  urging  parents  to  complete 
screening  l^fore  the  start  of  the  program 
year. 

(3)  Developmental  screening  is  a  brief 
check  to  identify  children  who  need 
further  evaluation  to  determine  whether 


they  may  have  disabilities.  It  provides 
information  in  three  major 
developmental  areas:  visual/motor, 
langu^e  and  cognition,  and  gross 
motor/Wly  awareness  for  use  along 
with  observation  data,  parent  reports 
and  home  visit  information.  When 
appropriate  standardized  developmental 
screening  instruments  exist,  they  must 
be  used.  The  disabilities  coordinator 
must  coordinate  with  the  health 
coordinator  and  staff  who  have  the 
responsibility  for  implementing  health 
screening  and  with  the  education  staff 
who  have  the  responsibility  for 
implementing  developmental  screening. 

(c)  Staff  must  inform  parents  of  the 
types  and  purposes  of  the  screening 
well  in  advance  of  the  screening,  the 
results  of  these  screenings  and  the 
purposes  and  results  of  any  subsequent 
evaluations. 

(d)  Developmental  assessment,  the 
second  step,  is  the  collection  of 
information  on  each  child’s  functioning 
in  these  areas:  gross  and  fine  motor 
skills,  perceptual  discrimination, 
cognition,  attention  skills,  self-help, 
social  and  receptive  skills  and 
expressive  language.  The  disabilities 
coordinator  must  coordinate  with  the 
education  coordinator  in  the  on-going 
assessment  of  each  Head  Start  child’s 
functioning  in  all  developmental  areas 
by  including  this  developmental 
information  in  later  diagnostic  and 
program  planning  activities  for  children 
with  disabilities. 

(e)  The  disabilities  coordinator  must 
arrange  for  further,  formal,  evaluation  of 
a  child  who  has  been  identified  as 
possibly  having  a  disability,  the  third 
step.  (1)  The  disabilities  coordinator 
must  refer  a  child  to  the  LEA  for 
evaluation  as  soon  as  the  need  is 
evident,  starting  as  early  as  the  child’s 
third  birthday. 

(2)  If  the  does  not  evaluate  the 
child.  Head  Start  is  responsible  for 
arranging  or  providing  for  an  evaluation, 
using  its  own  resources  and  accessing 
others.  In  this  case,  the  evaluation  must 
meet  the  following  requirements: 

(i)  Testing  and  evaluation  procedures 
must  be  selected  and  administered  so  as 
not  to  bo  racially  or  culturally 
discriminatory,  administered  in  the 
child’s  native  language  or  mode  of 
communication,  imless  it  clearly  is  not 
feasible  to  do  so. 

(ii)  Testing  and  evaluation  procedures 
must  be  administered  by  trained  (State 
certified  or  licensed)  personnel. 

(iii)  No  single  procedure  may  be  the 
sole  criterion  for  determining  an 
appropriate  educational  program  for  a 
child. 

(iv)  The  evaluation  must  be  made  by 
a  multidisciplinary  team  or  group  of 


persons  including  at  least  one  teacher  or 
specialist  with  knowledge  in  the  area  of 
suspected  disability. 

(v)  Evaluators  must  use  only 
assessment  materials  which  have  been 
validated  for  the  specific  purpose  for 
which  they  are  used. 

(vi)  Tests  used  with  children  with 
impaired  sensory,  manual  or 
communication  skills  must  be 
administered  so  that  they  reflect  the 
children’s  aptitudes  and  achievement 
levels  and  not  just  the  disabilities. 

(vii)  Tests  and  materials  must  assess 
all  areas  related  to  the  suspected 
disability. 

(viii)  In  the  case  of  a  child  whose 
primary  disability  appears  to  be  a 
speech  or  language  impairment,  the 
team  must  assure  that  enough  tests  are 
used  to  determine  that  the  impairment 
is  not  a  symptom  of  another  disability 
and  a  speech  or  language  pathologist 
should  be  involved  in  ^e  evaluation. 

(3)  Parental  consent  in  writing  must 
be  obtained  before  a  child  can  have  an 
initial  evaluation  to  determine  whether 
the  child  has  a  disability. 

(4)  Confidentiality  must  be 
maint£uned  in  accordance  with  grantee 
and  State  requirements.  Parents  must  be 
given  the  opportunity  to  review  their 
child’s  records  in  a  timely  manner  and 
they  must  be  notified  and  give 
permission  if  additional  evaluations  are 
proposed.  Grantees  must  explain  the 
purpose  and  results  of  the  evaluation 
and  make  concerted  efforts  to  help  the 
parents  imderstand  them. 

(5)  The  multidisciplinary  team 
provides  the  results  of  the  evaluation, 
and  its  professional  opinion  that  the 
child  does  or  does  not  need  special 
education  and  related  services,  to  the 
disabilities  coordinator.  If  it  is  their 
professional  opinion  that  a  child  has  a 
disability,  the  team  is  to  state  which  of 
the  eligibility  criteria  applies  and 
provide  recommendations  for 
programming,  along  with  their  findings. 
Only  children  whom  the  evaluation 
team  determines  need  special  education 
and  related  services  may  be  counted  as 
children  with  disabilities. 

§1308.7  Eligibility  criteria:  HMith 
Impairment 

(a)  A  child  is  classified  as  health 
impaired  who  has  limited  strength, 
vitality  or  alertness  due  to  a  chronic  or 
acute  health  problem  which  adversely 
affects  learning. 

(b)  Tbe  healm  impairment 
classification  may  include,  but  is  not 
limited  to,  cancer,  some  neurological 
disorders,  rheumatic  fever,  severe 
asthma,  imcontrolled  seizure  disorders, 
heart  conditions,  lead  poisoning, 
diabetes,  AIDS,  blood  disorders. 
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including  betnophilia,  sickle  cell 
anemia,  cystic  filxrosis.  heart  disease 
and  attention  deficit  disorder. 

(c)  This  categc^  includes  medically 
fragile  children  such  as  ventilator 
dependent  childrmi  who  are  in  need  of 
special  education  and  related  services. 

(d)  A  child  may  be  classified  as 
having  an  attrition  deficit  disorder 
under  this  category  who  has  chronic 
and  pmvasive  developmentally 
inappropriate  inattention,  hyperactivity, 
or  impulsivity.  To  be  considered  a 
disorder,  this  behavior  must  afiect  the 
child’s  frmctioning  severely.  To  avoid 
overuse  of  this  category,  grantees  are 
cautioned  to  assure  that  only  the 
enrolled  children  who  most  severely 
manilest  this  bdiavior  must  be 
classified  in  this  categc^. 

(1)  The  condition  must  severely  affect 
the  peiiormance  of  a  child  who  is  trying 
to  carry  out  a  developmentally 
appropriate  activity  that  requires 
orienting,  focusing,  or  maintaining 
attention  during  classroom  instructions 
and  activities,  planning  and  completing 
activities,  following  simple  directicms, 
organizing  materials  for  play  or  other 
activities,  or  participating  in  group 
activities.  R  also  may  be  manifest^  in 
overactivity  or  impulsive  acts  which 
appear  to  be  or  are  interpreted  as 
physical  aggression.  The  disorder  must 
manifest  itself  in  at  least  two  difierent 
settings,  one  of  which  must  be  the  Head 
Start  program  site. 

(2)  Children  must  not  be  classified  as 
having  attention  deficit  disorders  based 
on: 

(i)  TempOTary  problems  in  attention 
due  to  events  such  as  a  divorce,  death 
of  a  family  member  or  post-traumatic 
stress  reactions  to  events  such  as  sexual 
abuse  or  vudence  in  the  neighborhood; 

(ii)  Problems  in  attention  which  occur 
suddenly  and  acutdy  with  psychiatric 
disorders  such  as  depression,  anxiety 
and  schizophrenia; 

(iii)  Behaviors  which  may  be  caused 
by  frustration  stemming  from 
inappropriate  programming  beyond  the 
child’s  ability  level  or  by 
developmentally  inappropriate 
demands  for  long  periods  of  inactive, 
passive  activity; 

(iv)  Intentional  noncompliance  or 
opposition  to  reasonable  requests  that 
are  typical  of  good  preschool  programs; 
or 

(v)  Inattention  due  to  cultural  or 
language  difi^erences. 

(3)  An  attention  deficit  disorder  must 
have  had  its  cmset  in  early  childhood 
and  have  persisted  throu^  the  course  of 
child  dev^pment  when  children 
normally  mature  and  become  able  to 
operate  in  a  socialized  preschool 
environment  Because  many  children 


younger  than  four  have  difficulty 
orienting,  maintaining  and  focussing 
attention  and  are  hi^ly  active,  when 
Head  Start  is  responsible  for  the 
evaluation.  attenti<Hi  deficit  disorder 
applies  to  four  and  five  year  old 
children  in  Head  Start  but  not  to  three 
year  olds. 

(4)  Assessment  procedures  must 
indude  teacher  reports  which  document 
the  frequency  and  nature  of  indications 
of  possible  attention  defidt  disorders 
and  describe  the  spedfic  situations  and 
events  occurring  just  before  the 
problems  manifested  themselves. 

Reports  must  indicate  how  the  child’s 
functioning  was  impaired  and  must  be 
confirmed  by  indepmident  information 
from  a  second  obsMver. 

f  1 308.8  EHgibitHy  criteria:  Emotional/ 
behavioral  diaordw. 

(a)  An  emotional/behavioral  discnder 
is  a  condition  in  which  a  child’s 
behavioral  or  emotional  responses  are  so 
difierent  from  those  of  the  generally 
accepted,  age-appropriate  norms  of 
children  with  the  same  ethnic  or 
cultiiral  background  as  to  result  in 
significant  impairment  in  sodal 
relationships,  self-care,  educational 
progress  or  classroom  behavior.  A  child 
is  classified  as  having  an  emotional/ 
behavioral  disorder  i^o  exhibits  one  or 
more  of  the  following  characteristics 
with  such  frequency,  intensity,  or 
duration  as  to  require  intervention: 

(1)  Seriously  delayed  social 
development  including  an  inability  to 
build  or  maintain  satisfoctory  (age 
appropriate)  interpersonal  relationships 
with  peers  or  adults  (e.g.,  avoids  playing 
with  peers); 

(2)  Inappropriate  behavim  (e.g., 
dangerously  aggressive  towards  others, 
self-destructive,  severely  withdrawn, 
non-communicative); 

(3)  A  general  pervasive  mood  of 
unhappiness  or  depression,  or  evidence 
of  excessive  anxiety  or  fears  (e.g., 
frequent  crying  episodes,  constant  need 
for  reassurance);  or 

(4)  Has  a  professional  dia^osis  of 
serious  emotional  disturbance. 

(b)  The  eligibiUty  decision  must  be 
based  on  multiple  sources  of  data, 
including  assessment  of  the  child’s 
behavior  or  emotional  functioning  in 
multijj^e  settings. 

(c)  The  evaluation  process  must 
include  a  review  of  the  child’s  regular 
Head  Start  physical  examinatum  to 
eliminate  the  possibility  of  misdiagnosis 
due  to  an  undOTlying  physical 
condition. 

§1308.9  BH^itycritwIa-.SpMCbor 
language  bnpairmmta. 

(a)  A  speech  or  langiiage  impairment 
means  a  communicatkm  disorder  such 


as  stuttering,  impaired  articulation,  a 
language  impairment,  or  a  voice 
impairment,  which  adversely  affects  a 
child’s  learning.' 

fi})  A  child  is  classified  as  having  a 
speech  or  language  impairment  vhose 
speech  is  unintelhgible  much  of  the 
time,  or  who  has  been  professioncdly 
diagnosed  as  having  speech 
impairments  which  require  intervmtion 
or  who  is  professionally  diagnosed  as 
having  a  delay  in  development  in  his  or 
her  primary  Imguage  which  requires 
intervention. 

(c)  A  language  disorder  may  be 
receptive  or  expressive.  A  language 
disorder  may  be  characterized  by 
difficulty  in  understanding  and 
producing  language,  including  word 
meanings  (semantics),  the  components 
of  words  (morphology),  the  components 
of  sentences  (syntax),  or  the  conventions 
of  conversation  (pragmatics). 

(d)  A  speech  disorder  occurs  in  the 
production  of  speech  sounds 
(articulation),  the  loudness,  pitch  or 
quality  of  voice  (voicing),  or  the  rhythm 
of  speech  (fluency). 

(e)  A  child  shoiild  not  be  classified  as 
having  a  speech  or  language  impairment 
whose  speech  or  language  differences 
may  be  attributed  to: 

(1)  Cultural,  ethnic,  bilingual,  or 
dialectical  differences  or  being  non- 
Engli^  speaking;  or 

(2)  Disorders  ^  a  tmnporary  nature 
due  to  conditions  such  as  a  dental 
problem;  or 

(3)  Delays  in  developing  the  ability  to 
articulate  only  the  most  difficult 
consonants  or  blends  of  sotmds  within 
the  broad  general  range  for  the  child’s 
age. 

§1308.10  EligibiUty  criteria:  Mental 
retardation. 

(a)  A  child  is  classified  as  mentally 
retarded  who  exhibits  significantly  sub- 
average  intellectual  functioning  ai^ 
exhibits  deficits  in  adaptive  behavior 
which  adversely  affect  learning. 
Adaptive  behavior  refers  to  age- 
appropriate  coping  with  the  demands  of 
t^  environment  ^ough  independent 
skills  in  self-care,  commtmication  and 
play. 

(b)  Measurement  of  adaptive  behavicw 
must  reflect  objective  documentation 
through  the  use  of  an  established  scale 
and  appropriate  behavioral/anecdotal 
records.  An  assessment  of  the  child’s 
functioning  must  also  be  made  in 
settings  outside  the  classroom. 

(c)  Valid  and  relive  instruments 
appropriate  to  the  age  range  must  be 

If  they  do  not  exist  for  the 
language  end  cultural  group  to  which 
the  child  belongs,  observation  and 
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professional  judgement  are  to  be  used 
instead. 

(d)  Determination  that  a  child  is 
mentally  retarded  is  never  to  be  made 
on  the  basis  of  any  one  test  alone. 

§  1 308.1 1  Eligibility  criteria:  Hearing 
impairment  inciuding  deafness. 

(a)  A  child  is  classified  as  deaf  if  a 
hearing  impairment  exists  which  is  so 
severe  that  the  child  is  impaired  in 
processing  linguistic  information 
through  hearing,  with  or  without 
amplification,  and  learning  is  afiected. 

A  child  is  classified  as  haid  of  hearing 
who  has  a  |>ermanent  or  fluctuating 
hearing  impairment  which  adversely 
affects  learning:  or 

(b)  Meets  the  legal  criteria  for  being 
haid  of  hearing  established  by  the  State 
of  residence;  or 

(c)  Experiences  recurrent  temporary 
or  fluctuating  hearing  loss  caused  by 
otitis  media,  allergies,  or  eardrum 
perforations  and  other  outer  or  middle 
ear  anomalies  over  a  period  of  three 
months  or  more.  Problems  associated 
with  temporary  or  fluctuating  hearing 
loss  can  include  impaired  listening 
skills,  delayed  language  development, 
and  articulation  problems.  Children 
meeting  these  criteria  must  be  referred 
for  medical  care,  have  their  hearing 
checked  frequently,  and  receive  speech, 
language  or  hearing  services  as 
indicated  by  the  lEPs.  As  soon  as  special 
services  are  no  longer  needed,  these 
children  must  no  longer  be  classified  as 
having  a  disability. 

S 1 308.1 2  Eligibility  criteria:  Orthopedic 
impairment 

(a)  A  child  is  classified  as  having  an 
orthopedic  impairment  if  the  condition 
is  severe  enough  to  adversely  affect  a 
child’s  learning.  An  orthopedic 
impairment  involves  muscles,  bones,  or 
joints  £md  is  characterized  by  impaired 
ability  to  maneuver  in  educational  or 
non-educational  settings,  to  perform 
fine  or  gross  motor  activities,  or  to 
perform  self-help  skills  and  by 
adversely  affected  educational 
performance. 

(b)  An  orthopedic  impairment 
includes,  but  is  not  limited  to,  spina 
bifida,  cerebral  palsy,  loss  of  or 
deformed  limbs,  contractures  caused  by 
bums,  arthritis,  or  muscular  dystrophy. 

§1308.13  EligibilHy  critwria:  Visual 
impairmant  including  blindnaas. 

(a)  A  child  is  classified  as  visually 
impaired  when  visual  impairment,  with 
correction,  adversely  affects  a  child’s 
learning.  ’The  term  includes  both  blind 
and  partially  seeing  children.  A  child  is 
visually  impaired  if: 


(1)  The  vision  loss  meets  the 
definition  of  legal  blindness  in  the  State 
of  residence;  or 

(2)  Central  acuity  does  not  exceed  20/ 
200  in  the  better  eye  with  corrective 
lenses,  or  visual  acuity  is  greater  than 
20/200,  but  is  accompani^  by  a 
limitation  in  the  field  of  vision  such  that 
the  widest  diameter  of  the  visual  field 
subtends  an  angle  no  greater  than  20 
decrees. 

(d)  a  child  is  classified  as  having  a 
visual  impairment  if  central  acuity  with 
corrective  lenses  is  between  20/70  and 
20/200  in  either  eye,  or  if  visual  acuity 
is  undetermined,  but  there  is 
demonstrated  loss  of  visual  function 
that  adversely  affects  the  learning 
process,  including  faulty  muscular 
action,  limited  field  of  vision,  cataracts, 
etc. 

§  1308.14  Eligibility  criteria:  Learning 
disabilKiet. 

(a)  A  child  is  classified  as  having  a 
learning  disability  who  has  a  diso^er  in 
one  or  more  of  the  basic  psychological 
processes  involved  in  imderstanding  or 
in  using  language,  spoken  or  written, 
which  may  manifest  itself  in  imperfect 
ability  to  listen,  think,  speak  or,  for 
preschool  age  children,  acquire  the 
precursor  sldlls  for  reading,  writing, 
spelling  or  doing  mathematical 
calculations.  The  term  includes  such 
conditions  as  perceptual  disabilities, 
brain  injury,  and  aphasia. 

(b)  An  evaluation  team  may 
recommend  that  a  child  be  classified  as 
having  a  learning  disability  if: 

(1)  The  child  does  not  achieve 
commensurate  with  his  or  her  age  and 
ability  levels  in  one  or  more  of  die  areas 
listed  in  (a)  above  when  provided  with 
appropriate  learning  experiences  for  the 
age  and  ability;  or 

(2)  'The  child  has  a  severe  discrepancy 
between  achievement  of  developmental 
milestones  and  intellectual  ability  in 
one  or  more  of  these  areas:  oral 
expression,  listening  comprehension, 
pre-reading,  pre-writing  and  pre¬ 
mathematics;  or 

(3)  The  child  shows  deficits  in  such 
abilities  as  memory,  perceptual  and 
perceptual-motor  skills,  thinking, 
language  and  non-verbal  activities 
which  are  not  due  to  visual,  motor, 
hearing  or  emotional  disabilities,  mental 
retardation,  cultural  or  language  factors, 
or  lack  of  experiences  whi^  would 
help  develop  these  skills. 

(c)  This  definition  for  learning 
disabilities  applies  to  four  and  five  year 
old  children  in  Head  Start.  It  may  be 
used  at  a  program’s  discretion  for 
children  yoimger  than  four  or  when  a 
three  year  old  child  is  referred  with  a 
professional  diagnosis  of  learning 


disability.  But  because  of  the  difficulty 
of  diagnosing  learning  disabilities  for 
three  year  olds,  when  Head  Start  is 
responsible  for  the  evaluation  it  is  not 
a  requirement  to  use  this  category  for 
three  year  olds. 

§1308.15  Eligibility  criteria:  Autism. 

A  child  is  classified  as  having  autism 
when  the  child  has  a  developmental 
disability  that  significantly  affects 
verbal  and  non-verbal  commtmication 
and  social  interaction,  that  is  generally 
evident  before  age  three  and  that 
adversely  affects  educational 
performance. 

§  1308.16  Eligibility  criteria:  Traumatic 
brain  injury. 

A  child  is  classified  as  having 
traumatic  brain  injury  whose  brain 
injuries  are  caused  by  an  external 
physical  force,  or  by  an  internal 
occurrence  such  as  stroke  or  aneurysm, 
with  resulting  impairments  that 
adversely  affect  educational 
performance.  The  term  includes 
children  with  open  or  closed  head 
injiiries,  but  does  not  include  children 
with  brain  injuries  that  are  congenital  or 
degenerative  or  caused  by  birth  trauma. 

§  1308.17  Eligibility  criteria:  Other 
impairmeftts. 

(a)  'The  purposes  of  this  classification, 
“Other  impairments,’’  are: 

(1)  To  further  coordination  with  LEAs 
and  reduce  problems  of  recordkeeping: 

(2)  To  assist  parents  in  making  the 
transition  from  Head  Start  to  other 
placements;  and 

(3)  To  assiire  that  no  child  enrolled  in 
Head  Start  is  denied  services  which 
would  be  available  to  other  preschool 
children  who  are  considered  to  have 
disabilities  in  their  State. 

(b)  If  the  State  Education  Agency 
eligibility  criteria  for  preschool  children 
include  an  additional  category  which  is 
appropriate  for  a  Head  Steut  child, 
children  meeting  the  criteria  for  that 
category  must  receive  services  as 
children  with  disabilities  in  Head  Start 
programs.  Examp^les  are  “preschool 
disabled,’’  “in  need  of  special 
education,’’  “educationally 
handicapped,’’  and  "non-categorically 
handicapped.’’ 

(c)  Children  ages  three  to  five, 
inclusive,  who  are  experiencing 
developmental  delays,  as  defined  hy 
their  State  and  as  measured  by 
appropriate  diagnostic  instruments  and 
procedures,  in  one  or  more  of  the 
following  areas:  physical  development, 
cognitive  development,  communication 
development,  social  or  emotional 
development,  or  adaptive  development, 
and  who  by  reason  thereof  need  special 
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education  and  related  services  may 
receive  services  as  children  with 
disabilities  in  Heed  Start  programs. 

(d)  Children  who  are  classified  as 
deaf-blind,  whose  concomitant  hearing 
and  visual  impairments  cause  such 
severe  communii^ation  and  other 
developmental  problems  that  they 
cannot  be  accommodated  in  special 
education  programs  solely  for  deaf  or 
blind  diildren  are  eligible  for  services 
under  this  category. 

(e)  Children  classified  as  having 
multiple  disabilities  whose  concomitant 
impairments  (such  as  mental  retardation 
and  blindness),  in  combination,  cause 
such  severe  educational  problems  that 
they  cannot  be  accommodated  in  special 
education  programs  solely  for  one  of  the 
impairments  are  eligible  for  services 
under  this  category.  The  term  does  not 
include  deaf-blind  children,  for 
recordkeeping  purposes. 

§1308.18  OisabHitteayheatth  services 
coordination. 

(a)  The  grantee  must  ensure  that  the 
disabilities  coordinator  and  the  health 
coordinator  work  closely  together  in  the 
assessment  process  and  follow  up  to 
assure  that  the  special  needs  of  each 
child  with  disabilities  are  met. 

(b)  The  grantee  must  ensure 
coordination  between  the  disabilities 
coordinator  and  the  staff  person 
responsible  for  the  mental  health 
component  to  help  teachers  identify 
children  who  show  signs  of  problems 
such  as  possible  serious  depression, 
withdrawal,  anxiety  or  abuse. 

(c)  Each  Head  Start  director  or 
designee  must  supervise  the 
administration  of  all  medications, 
including  prescription  and  over-the- 
counter  drugs,  to  children  with 
disabilities  in  accordance  with  State 
requirements. 

(d)  The  health  coordinator  under  the 
supervision  of  the  Head  Start  director  or 
designee  must: 

(1)  Obtain  the  doctw’s  instructions 
and  parental  consent  before  any 
medication  is  administered. 

(2)  Maintain  an  individual  record  of 
all  medications  dispensed  and  review 
the  record  regularly  with  the  diild’s 
parents. 

(3)  Reond  changes  in  a  child’s 
behavior  wliich  have  imphcations  for 
drug  dosage  or  type  azul  share  this 
information  with  the  staff,  parents  and 
the  phyadan. 

(4)  Assure  that  all  medications, 
including  those  required  by  staff  and 
volunteers,  are  adapaately  labeled, 
stored  under  lock  ai^  key  and  out  of 
reach  of  children,  and  re^gerated,  if 
necessary. 


Subpart  E— Education  Sarvfcaa 
ParfoiTnanca  Standards 

§1308.19  Oweloping  kndividualtnd 
education  programs  tiEPt) 

(a)  When  Head  Start  provides  for  the 
evaluation,  the  multidisciplinary 
evaluation  team  makes  the 
determination  whether  the  child  meets 
the  Heed  Start  eligibility  cniteria.  Hie 
multidisciplinary  evaluation  team  must 
assure  that  the  evaluation  findings  and 
recommendations,  as  well  as 
information  firom  developmental 
assessment,  observations  and  parent 
reports,  are  considered  in  maldng  the 
determination  whether  the  child  meets 
Head  Start  eligibility  criteria. 

(b)  Every  child  receiving  services  in 
Head  Start  who  has  been  evaluated  and 
found  to  have  a  disability  and  in  need 
of  special  education  must  have  an  lEP 
before  special  education  and  related 
services  are  provided  to  ensure  that 
comprehensive  information  is  used  to 
develop  the  child’s  program. 

(c)  When  the  LEA  develops  the  lEP, 
a  representative  from  Head  Start  must 
attempt  to  participate  in  the  lEP  meeting 
and  placement  decision  for  any  child 
meeting  Head  Start  eligibility 
requirements. 

(d)  If  Head  Start  develops  the  lEP,  the 
lEP  must  take  into  account  the  child’s 
unique  needs,  strengths,  developmental 
potential  and  the  family  strengths  and 
circumstances  as  well  as  the  child’s 
disabilities. 

(e)  The  lEP  must  include: 

(1)  A  statement  of  the  child’s  present 
level  of  functioning  in  the  social- 
emotional.  motor,  communication,  self- 
help,  and  cognitive  areas  of 
development,  and  the  identification  of 
needs  in  those  areas  requiring  specific 
programming. 

(2)  A  statement  of  annual  goals, 
including  short  term  objectives  for 
meeting  these  goals. 

(3)  A  statement  of  services  to  be 
provided  by  each  Head  Start  component 
that  are  in  addition  to  those  services 
provided  for  all  Head  Start  children, 
including  transition  services. 

(4)  A  statement  of  the  specific  special 
education  services  to  be  provided  to  the 
child  and  those  related  services 
necessary  for  the  child  to  participate  in 
a  Head  Start  program.  This  includes 
services  provided  by  Head  Start  and 
services  provided  by  other  agencies  and 
non-Head  Start  professiiMials. 

(5)  The  identificaticm  of  the  perscmnel 
responsible  for  the  planning  and 
supervision  of  services  and  for  the 
delivery  of  services. 

(6)  The  projected  dates  for  initiation 
of  services  and  the  anticipated  duration 
of  services. 


(7)  A  statement  of  objective  criteria 
and  evaluation  procediues  for 
determining  at  wast  annually  whether 
the  short-term  objectives  are  being 
achieved  or  need  to  be  revised. 

(8)  Family  goals  and  objectives  related 
to  the  child’s  disabilities  when  they  are 
essential  to  the  child’s  progress. 

(f)  When  Head  Start  develops  the  lEP, 
the  team  must  include: 

(1)  The  Head  Start  disabilities 
coordinator  ot  a  representative  who  is 
qualified  to  provide  ot  supervise  the 
provision  of  q)ecial  ed\ic^on  services; 

(2)  The  child’s  teacher  or  home 
visitor; 

(3)  One  or  both  of  the  child’s  parents 
or  guardians;  and 

U)  At  least  one  of  the  professional 
members  of  the  multidisciplinary  team 
which  evaluated  the  child. 

(g)  An  LEA  representative  must  be 
invited  in  writing  if  Head  Start  is 
initiating  the  request  for  a  meeting. 

(h)  Hie  grantee  may  also  invite  other 
individuals  at  the  request  of  the  parents 
and  other  individuals  at  the  discretion 
of  the  Head  Start  program,  including 
those  component  staff  particularly 
involved  due  to  the  nature  of  the  child’s 
disability. 

(i)  A  meeting  must  be  held  at  a  time 
convenient  for  the  parents  and  staff  to 
develop  the  lEP  within  30  calendar  days 
of  a  determination  that  the  child  needs 
special  education  and  related  services. 
Services  must  begin  as  soon  as  possible 
after  the  development  of  the  lEP. 

(j)  Grantees  and  their  delegates  must 
make  vigorous  efforts  to  involve  parents 
in  the  process.  The  grantee  must: 

(1)  Notify  parents  in  writing  and,  if 
necessary,  also  verbally  or  by  other 
appropriate  means  of  the  purpose, 
attendees,  time  and  location  of  the  lEP 
meeting  far  enough  in  advance  so  that 
there  is  opportunity  for  them  to 
participate: 

(2)  every  effort  to  assure  that  the 
parents  imderstand  the  purpose  and 
proceedings  and  that  they  are 
encouraged  to  provide  information 
about  their  child  and  their  desires  for 
the  child’s  program; 

(3)  Provide  interpreters,  if  needed, 
and  offer  the  parents  a  copy  of  the  lEP 
in  the  parents’  Imiguage  of 
understanding  after  it  has  been  signed; 

(4)  Hold  the  meeting  without  tM 
parents  only  if  neither  parent  can 
attend,  after  repeated  attempts  to 
establish  a  date  or  facilitate  their 
participation.  In  that  case,  document  its 
efforts  to  secure  the  parents’ 
participation,  throng  records  of  phone 
calls,  letters  in  the  parents’  native 
langimge  or  visits  to  parents'  homes  or 
pfeces  of  work,  along  with  any 
responses  or  results;  and  arrange  an 
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opportunity  to  meet  with  the  parents  to 
review  the  lesuhs  of  the  meeting  and 
secure  their  input  and  rignature. 

(1)  Grantees  must  initiate  the 
implementation  of  the  lEP  as  soon  as 
possible  after  the  lEP  meeting  by 
modifying  the  child’s  program  in 
accordance  with  the  and  arrai^ing 
for  the  provision  of  related  services.  If 
a  child  enters  Head  Start  with  an  lEP 
completed  urithin  two  mcmths  prior  to 
entry,  services  must  begin  within  the 
first  two  weeks  of  program  attendance. 

Subpart  F— NutrMon  Partormanca 
Standards 

11308.20  Nutrition  aervicee. 

(a)  The  disabilities  coordinator  must 
work  with  staff  to  ensure  that  provisions 
to  meet  special  needs  are  incorporated 
into  the  nutrition  program. 

(b)  Appropriate  professionals,  such  as 
physical  therapists,  speech  therapists, 
occupational  therapists,  nutritionists  or 
dietitians  miist  be  consulted  on  ways  to 
assist  Head  Start  staff  and  parents  of 
children  with  severe  disabilities  with 
problems  of  chewing,  swallowing  and 
feedi^  themselves. 

(c)  Tne  plan  for  services  for  children 
with  disabilities  must  include  activities 
to  help  children  with  disabilities 
participate  in  meal  and  snack  times 
with  classmates. 

(d)  The  plan  feu  services  for  children 
with  disabilities  must  address 
prevention  of  disabilities  with  a 
nutrition  basis. 

Subpart  G — Parent  Invotvement 
Performartca  Standards 

S  1308.21  Parent  participation  and 
transition  of  children  into  Hoad  Start  aiKi 
from  Head  Start  to  pubUc  school. 

(a)  In  addition  to  the  many  references 
to  working  with  parents  throughout 
these  standards,  the  staff  must  carry  out 
the  following  tasks: 

(1)  Support  parents  of  children  with 
disabilities  entering  from  infant/toddler 
programs. 

(2)  Provide  information  to  parents  on 
how  to  foster  the  development  of  their 
child  with  disabilities. 

(3)  Provide  opportunities  for  parents 
to  observe  large  group,  small  group  and 
individual  activities  describe  in  t^ir 
child’s  lEP. 

(4)  Provide  follow-up  assistance  and 
activities  to  reinforce  program  activities 
at  home. 

(5)  Refer  parents  to  groups  of  parents 
of  children  with  similar  disabilities  who 
can  provide  helpful  peer  support. 

(e)  Inform  parents  of  their  ri^ts 
under  IDEA. 

(7)  Inform  parents  of  resources  which 
may  be  available  to  them  from  the 


Supplemental  Security  iDCome  (SSI) 
Pro^m,  the  Early  and  Periodic 
Scrying,  Diagnosis  and  Treatment 
(EPSDT)  Program  and  otheTsources  and 
assist  them  with  initial  efforts  to  access 
such  resources. 

(8)  Identify  needs  (caused  by  the 
disability)  of  siblings  md  other  family 
members. 

(9)  Provide  information  in  order  to 
prevent  disalnlities  amcmg  younger 
siblings. 

(10)  build  parent  confidence,  skill  and 
knowledge  in  accessing  resources  and 
advocating  to  meet  the  special  needs  of 
their  children. 

(b)  Grantees  must  plan  to  assist 
parents  in  the  tranrition  of  children 
from  Head  Start  to  public  school  or 
other  placement,  beginning  em'ly  in  the 
program  year. 

(c)  Head  Stent  grantees,  in  cooperation 
with  the  child’s  parents,  must  notify  the 
school  of  the  child’s  planned  enroliment 
prior  to  the  date  of  enrollment 

Appendix  to  Part  1308 — Head  Start 
Program  Performance  Standarda  on 
Servicea  to  Children  with  DiaabiliUea 

This  appendix  sets  forth  guidance  for  the 
implementation  of  the  requirements  in  part 
1308.  This  guidance  provides  explanatory 
material  and  includes  recommendations  and 
suggestions  for  meeting  the  requirements. 

This  guidance  is  not  binding  on  Head  Start 
grantees  or  delegate  agencies.  It  provides 
assistance  and  possible  strategies  which  a 
grantee  may  wish  to  consider.  In  instances 
where  a  permissible  course  of  action  is 
provided,  the  grantee  or  delegate  agency  may 
rely  upon  this  guidance  or  may  take  another 
course  of  action  that  meets  the  applicable 
requirement  This  programmatic  guidance  is 
Included  as  an  aid  to  grantees  berause  of  the 
complexity  of  providing  special  smvices  to 
meet  the  needs  of  children  with  various 
disabilities. 

Section  1308.4  Purpose  and  scope  of 
disabilities  service  plan 
Guidance  for  Paragraph  (a) 

In  order  to  develop  an  effective  disabilities 
service  plan  the  responsible  staff  members 
need  to  understand  the  context  in  which  a 
grantee  operates.  The  Head  Start  program  has 
operated  under  a  Congressional  mandate, 
since  1972,  to  make  available,  at  a  minimum, 
ten  percent  of  Hs  enrollment  opportunities  to 
children  with  disabilities.  Head  Start  has 
exceeded  this  mandate  and  serves  children  in 
integrated,  developmentally  appropriate 
programs.  The  passage  of  the  Individuals 
With  Disabilities  Educatioa  Act,  formerly  the 
Education  of  the  Handicapped  Act,  and  its 
amendments,  affects  Head  Start,  causing  a 
shift  in  the  nature  of  Head  Start’s 
responsibilities  for  providing  services  for 
children  with  disabilities  relative  to  the 
responsibilities  of  State  Educatioa  Agencies 
(S^)  and  Local  Education  Agencies  (LEA). 

Grantees  need  to  be  aware  ^t  under  the 
IDEA  the  State  Educatioa  Agency  has  the 


respons&ility  far  assuring  the  svaildiility  of 
a  fim  approi^ate  public  education  far  aU 
children  wi&  disanlities  withfa  the  l^aUy 
requhed  range  in  the  Stale.  This 
responsibility  Indudes  general  soperviskm  of 
educatkmal  programs  in  all  agencies. 
Including  motoring  and  evaluating  the 
special  education  and  related  services  to 
insure  that  they  meet  State  standards, 
developing  a  comprehensive  State  fdan  far 
services  fa  child^  wiA  disabilities 
(including  a  description  of  interagency 
coordlnatkm  among  these  agencies),  and 
providing  a  Comprehensive  System  for 
Persoimel  Development  related  to  training 
needs  of  all  special  education  and  related 
service  personnel  involved  in  the  education 
of  children  with  disabilities  served  by  these 
agencies,  including  Head  Start  programs. 

Each  State  has  in  effect  under  IDEA  a 
policy  assuring  all  children  with 
disabilities  beginning  at  least  at  age 
three,  including  those  in  public  or 
private  institutions  or  other  care 
facilities,  the  right  to  a  free  appropriate 
education  and  to  an  evaluation  meeting 
established  procedures.  Head  Start  is 
either 

•  The  agency  through  which  the  Local 
Education  Agency  can  meet  its  obligatknvto 
make  a  free  appropriate  puUic  education 
available  through  a  contract.  State  or  local 
collaborative  agreement,  or  other 
arrangement;  or 

•  The  agency  in  which  the  family  chooses 
to  have  the  child  served  rather  than  using 
LEA  services. 

Regardless  of  how  a  child  is  placed  in 
Head  Start,  the  LEA  is  responsible  for  the 
identification,  evaluation  and  provision  of  a 
free  appropriate  public  education  for  a  child 
found  to  be  in  need  of  special  education  and 
related  services  which  are  mandated  in  the 
State.  The  LEA  is  responsiUe  for  ensuring 
that  these  services  are  provided,  but  not  for 
providing  them  all.  IDEA  stresses  the  role  of 
multiple  agencies  and  requires  their 
maintenance  of  effort. 

The  Head  Start  responsibility  is  to  make 
available  directly  or  in  cooperation  with 
other  agencies  services  in  the  least  restrictive 
environment  in  accordance  with  an 
individualized  education  program  (lEP)  for  at 
least  ten  percent  of  enroll^  children  who 
meet  the  disabilities  eligibility  criteria.  In 
addition.  Head  Start  cmrtinues  to  provide  or 
arrange  for  the  full  range  of  health,  dental, 
nutritional,  developmental,  parent 
involvement  and  social  services  jxovided  to 
all  enrolled  children.  Head  Start  has  a 
mandate  to  recruit  and  enroll  income-eligible 
children  and  children  with  disabilities  who 
are  most  in  need  of  services  and  to 
coordinate  with  the  LEA  and  other  groups  to 
benefit  children  with  disabilities  and  their 
families.  Serving  children  with  disabilities 
has  strengthened  Head  Start’s  ability  to 
individualize  for  all  children.  Head  Start  is 
fully  committed  to  the  maintenance  of  effort 
as  required  fm  all  agencies  by  the  IDEA  and 
by  the  Head  Start  Act  (SectikHi  640(aK2)(A)). 
Head  Start  is  committ^  to  fiscal  sui^xat  to 
assure  that  tiie  services  which  childrm  with 
disabilities  need  to  meet  their  special  needs 
will  be  provided  in  full,  either  directly  or  by 
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a  combination  of  Head  Start  funds  and  other 
resources. 

These  Head  Start  regulations  facilitate 
coordination  with  the  IDEA  by  utilizing 
identical  terms  for  eligibility  criteria  for  the 
most  part.  However,  Head  Start  has  elected 
to  use  the  term  “emotional/behavioral 
disorder’*  in  lieu  of  “serious  emotional 
disturbance,”  which  is  used  in  the  IDEA,  in 
response  to  comments  and  concerns  of 
parents  and  professionals.  Children  who 
meet  State-developed  criteria  imder  IDEA 
will  be  eligible  for  services  from  Head  Start 
in  that  State. 

In  order  to  organize  activities  and 
resources  to  help  children  with  disabilities 
overcome  or  lessen  their  disabilities  and 
develop  their  potential,  it  is  essential  to 
involve  the  education,  health,  social  services, 
parent  involvement,  mental  health  and 
nutrition  components  of  Head  Start.  Parents, 
staff  and  policy  group  members  should 
discuss  the  various  strategies  for  ensuring 
that  the  disabilities  service  plan  integrates 
needs  and  activities  which  cut  across  the 
Head  Start  component  areas  before  the  plan 
is  completed. 

Advance  planning  and  scheduling  of 
arrangements  with  other  agencies  is  a  key 
fector  in  assuring  timely,  efficient  services. 
Local  level  interagency  agreements  can 
greatly  facilitate  the  difficult  tasks  of  locating 
related  service  providers,  for  example,  and 
joint  community  screening  programs  can 
reduce  delays  and  costs  to  each  of  the 
participating  agencies. 

Guidance  for  Paragraph  (b) 

The  plan  and  the  annual  updates  need  to 
be  speciGc,  but  not  lengthy.  As  changes  occur 
in  the  community,  the  plan  needs  to  reflect 
the  changes  which  affect  services. 

Guidance  for  Paragraph  (c) 

Grantees  should  ensure  that  the  practices 
they  use  to  provide  special  services  do  not 
result  in  undue  attention  to  a  child  with  a 
disability.  For  example,  providing  names  and 
schedules  of  special  services  for  children 
with  disabilities  in  the  classroom  is  useful  for 
staff  or  volunteers  coming  into  that  classroom 
but  posting  them  would  publicize  the 
disability  of  the  individual  children. 
Guidance  for  Paragraph  (d) 

Staff  should  work  for  the  children’s  greater 
independence  by  encouraging  them  to  try 
new  things  and  to  meet  appropriate  goals  by 
small  steps.  Grantees  should  help  children 
with  disabilities  develop  initiative  by 
including  them  in  opportunities  to  explore, 
to  create,  and  to  ask  rather  than  to  answer 
questions.  The  children  need  opportunities 
to  use  a  wide  variety  of  materials  including 
science  tools,  art  media  and  costumes  in 
order  to  develop  skills,  imagination  and 
originality.  They  should  be  included  on  Geld 
trips,  as  their  experience  may  have  been 
limited,  for  example,  by  an  orthopedic 
impairment 

Just  as  a  program  nudces  available  pictures 
and  books  showing  children  and  adults  from 
representative  cultural,  ethnic  and 
occupational  groups,  it  should  provide 
pictures  and  books  which  show  children  and 
adults  with  disabilities,  including  those  in 
active  roles 


Staff  should  plan  to  answer  questions 
children  and  adults  may  have  about 
disabilities.  This  promotes  acceptance  of  a 
child  with  disabilities  for  him  or  herself  and 
leads  to  treating  the  child  more  normally. 
Effective  curricula  are  available  at  low  cost 
for  helping  children  and  adults  understand 
disabilities  and  for  improving  attitudes  and 
increasing  knowledge  about  disabilities. 
Information  on  these  and  other  materials  can 
be  obtained  from  resource  access  projects 
contractors,  which  offer  training  and 
technical  assistance  to  Head  Start  programs. 

There  are  a  number  of  useful  guides  for 
including  children  with  disabilities  in 
regular  group  activities  while  providing 
successfril  experiences  for  children  who 
differ  widely  in  developmental  levels  and 
skills.  Some  of  these  describe  activities 
around  a  unit  theme  with  suggestions  for 
activities  suitable  for  children  with  different 
skill  levels.  Staff  need  to  help  some  children 
with  disabilities  move  into  developmentally 
appropriate  play  with  other  children. 

Research  has  shown  the  effectiveness  of 
work  in  small  groups  for  appropriately 
selected  children  with  disabilities.  This  plan 
allows  for  coordinating  efforts  to  meet  the 
needs  of  individual  children  as  listed  in  their 
lEPs  and  can  help  focus  resources  efficiently. 

If  a  deaf  child  who  uses  or  needs  sign 
language  or  another  communication  mode  is 
enroli^,  a  parent,  volunteer  or  aide  who  can 
use  that  mc^e  of  communication  should  be 
provided  to  help  the  child  beneGt  from  the 
program. 

In  order  to  build  the  language  and  speech 
capabilities  of  many  children  with 
disabilities  who  have  communication 
problems.  It  has  been  found  helpful  to  enlist 
aides,  volunteers,  cooks,  bus  drivers  and 
parents,  showing  them  how  to  provide  extra 
repetition  and  model  gradually  more 
advanced  language  as  children  improve  in 
their  ability  to  understand  and  use  language. 
Small  group  activities  for  children  with 
similar  language  development  needs  should 
be  provided  regularly  as  well  as  large  group 
language  and  listening  games  and  individual 
help.  Helping  children  with  intellectual 
delays  or  emotional  problems  or  those  whose 
experiences  have  been  limited  by  other 
disabilities  to  express  their  own  ideas  and  to 
communicate  during  play  and  throughout  the 
daily  activities  is  motivating  and  can 
contribute  greatly  to  their  progress. 

Guidance  for  Paragraph  (e) 

The  Disabilities  Service  Coordinator 
should  possess  a  basic  understanding  of  the 
scope  of  the  Head  Start  effort  and  skills 
adequate  to  manage  the  agency  to  serve 
children  with  disabilities  including 
coordination  with  other  program  components 
and  conununity  agencies  and  work  with 
parents. 

Guidance  for  Paragraph  (f) 

For  non-verbal  children,  communication 
boards,  computers  and  other  assistive 
technology  devices  may  be  helpful. 

Technical  assistance  providers  have 
information  on  the  Technology  Related 
Assistance  for  Individuals  with  Disabilities 
Act  of  1988,  29  U.S.C  2201  et  seq.  States  are 
funded  through  this  legislation  to  plan 
Statewide  assistive  technology  services. 


which  should  include  services  for  jroung 
children.  Parents  should  be  helped  to 
understand  the  necessity  of  including 
assistive  technology  services  and  devices  in 
their  child’s  lEP  in  order  to  obtain  them. 

'The  plan  should  include  any  renovation  of 
space  and  frtcilities  which  may  be  necessary 
to  ensure  the  safety  of  the  children  or 
promote  learning.  For  example,  rugs  or  other 
sound-absorbing  surfaces  make  it  easier  for 
some  children  to  hear  stories  or  conversation. 
Different  surfeces  on  floors  and  play  areas 
affect  some  children’s  mobility. 

45  CFR  Part  84,  Nondiscrimination  on  the 
Basis  of  Handicap  in  Programs  and  Activities 
Receiving  or  BeneGting  ^m  Federal 
Financial  Assistance  which  implements  the 
Rehabilitation  Act  of  1973  and  the  Americans 
with  Disabilities  Act  require  that  all 
Federally  assisted  programs,  including  Head 
Start,  be  accessible  to  persons  with 
disabilities  including  staff,  parents  and 
children.  ’This  does  not  mean  that  every 
building  or  part  of  a  building  must  be 
physically  accessible,  but  the  program 
services  as  a  whole  must  be  accessible. 
Structural  changes  to  make  the  program 
services  available  are  required  if  alternatives 
such  as  reassignment  of  classes  or  moving  to 
different  rooms  are  not  possible.  Information 
on  the  accessibility  standards  is  available 
frum  RAPs  or  the  U.S.  Department  of  Justice, 
Civil  Rights  Division,  Coordination  and 
Review  Section,  P.O.  Box  66118, 

Washington,  DC  20035-6115. 

Staff  should  ensure  that  children  with 
physical  disabilities  have  chairs  and  other 
pieces  of  furniture  of  the  correct  size  and 
type  for  their  individual  needs  as  they  grow. 
Agencies  such  as  United  Cerebral  Palsy, 
Easter  Seal  Societies  or  SEAs  can  provide 
consultation  on  adapting  or  purchasing  the 
appropriate  furniture.  The  correct  positioning 
of  certain  children  is  essential  and  requires 
expert  advice.  As  the  children  grow,  the 
furniture  and  equipment  should  be  checked 
by  an  expert,  such  as  a  physical  therapist, 
bi^use  the  wrong  Gt  can  be  harmful.  Efforts 
should  be  made  to  use  furniture  sized  and 
shaped  to  place  children  at  the  same  level  as 
their  classmates  whenever  possible. 

Guidance  for  Paragraph  (h) 

The  plan  should  specify: 

•  Overall  goals  of  the  disability  effort. 

•  SpeciGc  objectives  and  activities  of  the 
disability  effort. 

•  How  and  when  speciGc  activities  will  be 
carried  out  and  goals  attained. 

•  Who  will  be  responsible  for  the  conduct 
of  each  element  of  the  plan. 

•  How  individual  activities  will  be 
evaluated. 

The  plan  should  address; 

•  Enrollment  information,  including 
numbers  of  children  and  types  of  disabilities, 
known  and  estimated. 

•  IdentiGcation  and  recruitment  of 
children  with  disabilities.  Participation  in 
Child  Find  and  list  of  major  specialized 
agencies  approached. 

•  Screening. 

•  Developmental  Assessment. 

•  Evaluation. 

•  The  multidisciplinary  team  and  its  work. 

•  The  process  for  developing  lEPs. 
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•  The  proviskm  of  program  seivice*  and 
related  services. 

•  Program  accBMibUlty. 

•  Recordkeeping  and  repoctiiig. 

•  Confidentiali^  of  InformatkHi. 

•  Any  special  safety  needs. 

•  Meditations. 

•  Transportation. 

•  The  process  for  identifying  and  meetii^ 
training  and  technical  assistance  needs. 

•  Spiral  parent  involvement  needs. 

•  Planned  actions  to  increase  the  ability  of 
staff  to  serve  children  with  more  serere 
disabilitieB  and  the  number  of  children  with 
more  severe  disabilities  served. 

•  Transitioning  oi  children  in  and  oat  to 
the  next  program. 

Particular  attention  should  be  given  to 
addressing  ways  to: 

•  Involve  parents  througboat  the  disability 
effort,  and 

•  Work  with  other  agencies  in  serving 
children  with  disabilities.  It  should  be 
possible  for  a  reader  to  visualize  how  and  by 
whom  services  will  be  delivered. 
Coordination  with  other  agencies  should  be 
described,  as  well  as  the  process  for 
developing  local  agreements  with  other 
agencies.  The  RAPs  can  provide  samples  and 
models  for  the  process  of  developing 
agreements  with  LEAs. 

Guidance  for  Paragraph  ()) 

Children  may  spend  part  of  the  program 
hours  in  Head  Start  for  a  mainstreaming 
experience  and  part  in  a  specialized  program 
such  as  an  Easter  Seal  Society  or  a  local 
mental  health  center.  The  amount  of  time 
spent  in  either  pit^iram  should  be  flexible, 
acoM'ding  to  the  needs  of  the  individual 
child.  All  services  to  be  provided,  including 
those  provided  by  collaborating  agencies, 
shmild  be  described  in  the  lEP.  Staff  of  both 
programs  shonld  observe  each  other's  work 
with  the  child  who  is  enrolled  and  maintain 
good  communication. 

individual  services  such  as  occupational, 
physical  or  speech  therapy,  staff  training, 
transportation,  services  to  fomilies  ar 
counseling  may  be  shared  by  Heed  &art  and 
other  agencies.  Per  example,  Heed  Start 
might  provide  equipment  and  transportatiem 
while  a  development  center  might  provide  a 
facility  and  physical  therapy  for  a  Head  Start 
child.  Some  L^s  provide  resource  teachers 
while  Head  Start  provides  a  develo|Hnentally 
appropriate  program  in  an  integrated  setting. 

Hiring  additional  staff  may  be  necessary  to 
meet  the  needs  of  children  with  severe 
disabilities.  Hiring  an  aide  may  be  necessary 
on  a  full-time,  part-time,  temporary  or  as 
needed  basis  to  assist  with  the  increased 
demands  of  a  child  with  a  severe  disability. 
However,  aides  should  not  be  assigned  die 
majc»  respcmsibility  for  providing  direct 
services.  Aides  and  volunteers  should  be 
guided  and  supervised  by  the  disabilities 
service  coordinator  m  semwone  with  special 
training.  It  is  desirable  to  have  the  services 
of  a  nurse,  physical  therapist  or  licensed 
practical  nurse  available  for  children  with 
severe  health  or  physical  disabilities. 

Volunteers  train^  by  professionals  to 
work  specifically  with  children  with 
disabilities  can  provide  valuable 
individualized  suf^xirt  For  example,  a 
volunteer  might  be  trained  by  a  physical 


therapist  to  carry  out  specific  follow-up 
activities  with  Individ^  children. 

Guidance  for  Paragraph  (k) 

Slate  standards  for  qualificatioas  of  staff  to 
provide  special  educatioa  and  related 
services  affect  Head  Start’s  acceptance  as  a 
placement  site  for  children  who  have  been 
evaluated  by  an  LEA.  Head  Start  grantees, 
like  LEAs.  are  affected  by  shortages  of  staff 
meeting  State  qualifications  and  are  to  work 
toward  the  goal  of  meeting  the  bl^iest  State 
standards  for  persconel  by  developing  plans 
to  train  current  staff  and  to  hire  new  st^  so 
that  eventually  the  staff  will  meet  the 
quahfications.  Grantees  should  discuss  their 
needs  for  pre-service  and  in-service  training 
with  SEAs  during  annual  updates  of 
inter^ncy  agreements  for  use  in  the 
planning  of  joint  Slate  level  conferences  and 
for  use  in  preparation  eff  Gexaprehensive 
State  Persminei  Development  |dans.  They 
should  also  discuss  these  needs  with  LEAs 
which  provide  in-service  training. 

The  program  should  provide  tuning  for 
the  regular  teachers  cm  how  to  modify  large 
group,  small  group  or  individual  activities  to 
meet  the  needs  of  cfaiklreR  with  disabilities. 
Specific  training  for  staff  should  be  provided 
when  Head  Start  enrolls  a  child  vdtose 
disability  or  condition  requires  a  special  skill 
or  knowledge  of  special  techniques  or 
equipment.  Examples  are  stmctiuing  a 
language  activity,  performing  intermittent 
nonsterile  catheterization,  changing 
collection  bags,  suctioning,  or  operating  leg 
braces.  Joint  training  with  other  agencies  is 
recommended  to  stretch  resemrees  and 
exchange  expertise. 

Staff  should  have  access  to  regular  ongoing 
training  events  which  keep  them  abreast  of 
new  materials,  equipment  and  practices 
related  to  serving  children  with  disabilities 
and  to  preventing  disabilities.  Ongoing 
training  and  teclmical  assistance  in  support 
of  the  disabilities  effort  ^ould  be  planned  to 
complement  other  training  available  to  meet 
staff  needs.  Each  grantee  has  the 
responsibility  to  identify  or  arrange  the 
necessary  support  to  carry  orit  training  for 
parents  and  staff. 

The  best  use  of  training  funds  has  resulted 
when  programs  carry  out  a  staff  training 
needs  assessment  and  relate  current  year 
training  plans  to  previous  staff  training  with 
the  goal  of  building  core  capability.  Staff  who 
receive  special  braining  should  sh^  new 
knowledge  with  the  rest  of  the  staff. 

The  core  capability  of  the  program  is 
enhanced  when  speech,  language  and  other 
therapy  is  provided  in  the  regular  site 
whenever  possible.  This  allo^  for  the 
specialist  to  demonstrate  to  regulv  staff  and 
plan  for  their  follow  through,  ft  also  reduces 
costs  and  time  spent  transporting  children  to 
clinics  and  other  settings.  When  university 
graduate  students  are  utilized  to  provide 
special  services  as  part  of  their  training,  it  is 
helpful  to  arrange  for  their  supervisors  to 
monitor  their  woric.  Grantees  arranging  for 
such  assistance  are  providing  a  valu^le 
internship  site  and  it  is  to  the  university’s 
advantage  to  have  tiieir  students  became 
femiliar  with  programs  on-site,  (kantees 
should  negotiate  when  developing 
interagency  agreements  to  have  services 


provided  on-site  to  the  greatest  extent 
pos^lde. 

The  Head  Start  Act,  Section  648  (42  U.SX1. 
9843)  (aX2),  calls  fin  training  and  todmiad 
assistance  to  be  offered  to  all  Head  Start 
programs  with  respect  to  servicet  far 
children  with  dist^Iities  without  cost 
through  resource  access  projects  vdiich  serve 
each  r^km  of  tiie  country.  The  tochniod 
assistance  contractors  contact  each  grantee 
for  a  needs  assessment  and  offer  trying. 
While  their  staffs  are  small  and  tiielr  budgets 
limited,  they  are  experienced  and  commuted 
to  meeting  as  many  needs  as  they  can  and 
welcome  inquiries.  A  brochure  wrltit  names 
and  addresses  of  the  technical  asststance 
providers  is  available  from  ACYF/HS,  P.O. 

Box  1182,  Washington,  DC  20013. 

The  SEA  is  responsible  for  developing  a 
Comprehensive  System  of  Personnel 
Development  It  is  impwtant  that  Head  Sart 
training  needs  be  conveyed  to  this  group  fw 
planning  purposes  so  that  all  available 
resources  can  be  brought  to  bear  far  staff 
training  in  Head  Start.  Grantees  should  take 
advantage  of  free  or  low-cost  training 
provided  by  SEAs,  LEAs,  community 
colleges  and  other  agencies  to  augment  staff 
training. 

Many  agencies  offer  free  training  for  staff 
and  parents.  An  example  is  the  Epilepsy 
Foundation  of  America  with  trained 
vohmteers  throughout  the  country.  The 
Lighthouse  of  New  York  Qty  has  developed 
a  ^ning  program  on  early  childhood  a^ 
vision  which  was  field-tested  in  Head  Start 
and  is  suitable  for  conununity  agmides.  Head 
Start  and  the  American  Optometric 
Association  have  signed  a  memoraiulum  of 
understanding  under  which  member 
optometrists  offer  eye  health  education  and 
screening.  State-funded  adult  education  aitd 
training  programs  or  cconmunity  colleges 
make  available  parenting,  child  devek^unent 
and  other  courses  at  low  or  no  cost.  Grantees 
should  consider  the  need  for  training  in 
working  with  parents,  in  developing  working 
collaborative  relationships  and  in  networking 
when  planning  training. 

The  disabilities  coordinator  needs  to  work 
closely  with  the  education  and  health 
coordinators  to  provide  or  arrange  training 
for  staff  and  parents  early  in  each  program 
year  on  the  prevention  of  disabilities.  This 
should  incline  the  importance  of  obaerving 
signs  that  some  children  may  have  mild  or 
fluctuating  hearing  losses  due  to  middle  ear 
infections.  Such  losses  we  often  undetected 
and  can  cause  problems  in  learning  speech 
and  language.  Many  children  with  be^ng 
losses  benefit  from  amjrfification  and 
auditory  trainii^  in  how  to  use  their 
remaining  hearing  most  efficiently. 

The  disabilities  coordinator  should  also 
work  with  the  education  coordinates  to 
provide  timely  staff  training  on  recognizing 
signs  that  some  chikben  may  be  at  high  risk 
for  later  learning  problmns  as  well  as 
emotional  problem  resulting  from  faihira 
and  frustration.  This  training  shcukl  address 
ways  to  help  children  develop  the  skills 
necessary  for  later  academic  learning,  sndi  as 
following  directions  calling  for  more  than 
one  action,  sequencing,  snstaining  attention, 
and  making  auditmy  and  visual 
discriminatkms. 
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Guidance  for  Paragraph  {!) 

The  RAPS  can  provide  infoimation  on 
agreements  which  have  been  developed 
between  Head  Start  and  SEAs  and  between 
Head  Start  and  LEAs  and  other  agencies. 

Such  agreements  offer  possibilities  to  share 
training,  equipment  and  other  resources, 
smoothing  the  transition  from  Head  Start  to 
public  or  private  school  for  children  and 
their  parents.  Some  of  these  agreements 
specify  cost-  and  resource-sharing  practices. 
Tribal  Government  Head  Start  programs 
should  maximize  use  of  Bureau  of  Indian 
Affairs,  LEA  and  Head  Start  funds  through 
cooperative  agreements.  Indian  grantees 
should  contact  ACYF  for  referral  to  technical 
assistance  in  this  regard.  Grantees  should 
bear  in  mind  that  migrant  children  are  served 
in  the  majority  of  States  and  include 
consideration  of  their  special  needs, 
including  the  necessity  for  rapid  provision  of 
special  education  and  related  services,  in 
agreements  with  LEAs  and  other  agencies. 
Guidance  for  Paragraph  (m) 

In  developing  the  plan  and  the  budget 
which  is  a  part  of  the  grant  application 
process,  it  is  important  to  budget  adequately 
for  the  number  of  children  with  disabilities 
to  be  served  and  the  types  and  severity  of 
their  disabilities.  The  budget  should  reflect 
resources  available  from  other  agencies  as 
well  as  the  special  costs  to  be  paid  for  from 
Head  Start  funds.  The  Head  Start  legislation 
requires  Head  Start  to  access  resources  to 
meet  the  needs  of  all  the  children  enrolled, 
including  those  with  disabilities. 

An  eff^ive  plan  calls  for  the  careful  use 
of  funds.  The  Disabilities  Services 
Coordinator  needs  to  keep  current  with  the 
provisions  of  Part  B  of  the  IDEA  and  the 
services  which  may  be  available  for  three 
through  five  year-old  children  imder  this  Act 
Coordinators  also  need  to  utilize  the 
expanded  services  under  the  Early  and 
Periodic  Screening,  Diagnosis  and  Treatment 
(EPSDT)  program  and  Supplemental  Security 
Income  program. 

To  assist  in  the  development  of  the  plan, 
it  may  be  helpful  to  establish  an  advisory 
comifottee  for  the  disability  effort  or  to 
expand  the  scope  of  the  health  advisory 
committee. 

Guidance  for  Paragraph  (o) 

Examples  of  evaluation  costs  which  can  be 
covered  include  professional  assessment  by 
the  multidisciplinary  evaluation  team, 
instruments,  professional  observation  and 
professional  consultation.  If  consultation  fees 
for  multidisciplinary  evaluation  team 
members  to  p^icipate  in  lEP  meetings  are 
not  available  from  another  soiirce,  they  are 
allowable  expenditures  and  need  to  be 
provided  to  meet  the  performance  standards. 

Many  children  with  disabilities  enrolled  in 
Head  Start  already  receive  services  from 
other  agencies,  and  grantees  should 
encourage  these  agencies  to  continue  to 
provide  services.  Grantees  should  use  other 
community  agencies  and  resources  to 
supplement  services  for  children  with 
disabilities  and  their  families. 

By  planning  ahead,  grantees  can  pool 
resotirces  to  schedule  the  periodic  use  of 
experts  and  consultants.  Grantees  can  time- 
share,  reducing  travel  charges  and  assuring 


the  availability  of  scarce  expertise.  Some 
LEAs  and  other  agencies  have  enabling 
legislation  and  funds  to  contract  for 
education,  health,  and  developmental 
services  of  the  type  Head  Start  can  provide. 
Grantees  can  also  help  increase  the  amount 
of  preschool  funding  available  to  their  State 
under  the  Individuals  With  Disabilities 
Education  Act  The  amount  of  the  allocation 
to  each  SEA  and  to  the  public  schools  is 
affected  by  the  number  of  three  through  five 
year  old  children  with  lEPs  in  place  by 
December  1  of  each  year.  By  establishing 
good  working  relationships  with  State  Ifoblic 
Health  personnel  and  including  them  on 
advisory  committees,  health  resources  can  be 
more  easily  utilized. 

It  may  be  helpful  to  explore  the  possibility 
of  a  cooperative  agreement  with  the  public 
school  system  to  provide  transportation.  If 
the  lack  of  transportation  would  prevent  a 
child  with  disabilities  from  participating  in 
Head  Start,  program  funds  are  to  be  used  to 
provide  this  related  service  before  a  delay 
occurs  which  would  have  a  negative  effect  on 
the  child's  progress.  The  major  emphasis  is 
on  providing  the  needed  special  help  so  that 
the  child  can  develop  to  the  maximum 
during  the  brief  time  in  Head  Start. 

The  Americans  with  Disabilities  Act  of 
1990  (42  U.S.Q  12101]  requires  that  new 
buses  (ordered  after  August  26, 1990)  by 
public  bus  systems  must  be  accessible  to 
individuals  with  disabilities.  New  over-the- 
road  buses  ordered  by  privately  operated  bus 
and  van  companies  (on  or  after  July  26, 1996 
or  July  26, 1997  for  small  companies)  must 
be  accessible.  Other  new  vehicles,  such  as 
vans,  must  be  accessible,  unless  the 
transportation  company  provides  service  to 
individuals  with  disabilities  that  is 
equivalent  to  that  operated  for  the  general 
public.  The  Justice  Department  enforces 
these  requirements. 

Efforts  should  be  made  to  obtain  expensive 
items  such  as  wheelchairs  or  audiometers 
through  resources  such  as  Title  V  (formerly 
Crippled  Children’s  Services).  Cooperative 
arrangements  can  be  made  with  L^s  and 
other  agencies  to  share  equipment  such  as 
tympanometers.  Special  equipment  such  as 
hearing  aids  may  be  obtained  through  EPSDT 
or  from  SSI  funds  for  those  children  who 
have  been  found  eligible.  Some  States  have 
established  libraries  of  assistive  technology 
devices  and  rosters  of  expert  consultants. 

Section  1308.5  Recruitment  and  Enrollment 
of  Children  With  Disabilities 
Guidance  for  Paragraph  (a) 

Head  Start  can  play  an  important  role  in 
Child  Find  by  helping  to  locate  children  in 
need  and  hardest  to  reach,  such  as 
immigrants  and  non-English  speakers.  In 
cooperation  with  other  community  groups 
and  agencies  serving  children  with 
disabilities.  Head  Start  programs  should 
incorporate  in  their  outreach  and  recruitment 
procedures  efforts  to  identify  and  enroll 
children  with  disabilities  who  meet 
eligibility  requirements  and  whose  parents 
desire  the  child’s  participation. 

Integrating  children  with  severe  disabilities 
for  whom  Head  Start  is  an  appropriate 
placement  is  a  goal  of  ACYF.  Grantees  should 
bear  in  mind  that  45  CFR  part  84, 


Nondiscrimination  on  the  Basis  of  Handicap 
in  Programs  and  Activities  Receiving  or 
Benefiting  from  Federal  Financial  Assistance 
or  the  Rehabilitation  Act  of  1973  (20  U.S.C 
794)  states  that  any  program  receiving 
Federal  funds  may  not  deny  admission  to  a 
child  solely  on  the  basis  of  the  nature  or 
extent  of  a  disabling  condition  and  shall  take 
into  account  the  needs  of  the  child  in 
determining  the  aid,  benefits,  or  services  to 
be  provided.  Many  children  who  appear  to 
have  serious  impairments  are  nevertheless 
able  to  make  greater  gains  in  an  integrated 
setting  than  in  a  segregated  classroom  for 
children  with  disabilities. 

The  key  factor  in  selecting  an  appropriate 
placement  is  the  lEP.  The  need  of  die 
individual  child  and  the  ability  of  the  child 
to  benefit  are  determining  factors.  Likewise, 
the  amount  of  time  per  day  or  week  to  be 
spent  in  the  regular  setting  and/or  in  other 
settings  is  determined  by  the  lEP.  The  lEP  of 
a  child  with  a  severe  emotional/behavioral 
disorder,  for  example,  might  realistically  call 
for  less  than  full  day  attendance  or  for  dual 
placement.  Another  factor  to  consider  is  that 
according  to  the  FIR,  the  majority  of  children 
with  severe  impairments  are  provided  special 
services  by  both  Head  State  staff  and  staff  of 
other  agencies,  sharing  the  responsibility. 
Many  grantees  have  successfully  served 
children  with  moderate  and  severe 
disabilities. 

The  disabilities  coordinator's 
responsibility  includes  providing  current 
names  of  appropriate  specialized  agencies 
serving  young  children  with  disabilities  and 
the  names  of  LEA  Child  Find  contact  persons 
to  the  director  to  facilitate  joint  identification 
of  children  with  disabilities.  It  also  includes 
learning  what  resources  other  agencies  have 
available  and  the  eligibility  criteria  for 
support  from  State  agencies,  Supplemental 
Security  Income  (SSI),  Title  V,  Maternal  and 
Child  Health  Block  Grants,  Title  XIX 
(EPSDT/Medicaid),  Migrant  Health  Centers, 
Developmental  Disabilities  programs.  Bureau 
of  Indian  Affairs,  third  party  payers  such  as 
insurance  companies  and  other  sources. 

Grantees  need  to  develop  lists  of 
appropriate  referral  sources.  These  include 
hospital  child  life  programs,  SSI,  early 
intervention  programs  frmded  by  Part  H  of 
the  IDEA  or  other  sources,  EPSDT  providers, 
infant  stimulation  programs,  Easter  Seal  and 
United  Cerebral  Palsy  agencies,  mental 
health  agencies.  Association  for  Retarded 
Citizens  chapters.  Developmental  Disabilities 
Planning  Councils,  Protection  and  Advocacy 
Systems,  University  Affiliated  Programs,  the 
LEA  Child  Find,  and  the  medical 
community. 

Head  Start  programs  are  encouraged  to 
increase  the  visibility  of  the  Head  Start 
mainstreaming  effort  w.rhin  the  community 
by: 

•  Including  community  child  service 
providers  on  policy  council  health  and 
disability  advisory  boards  and  in  other 
relevant  Head  Start  activities. 

•  Making  presentations  on  Head  Start 
mainstreaming  experiences  at  local.  State  and 
Regional  meetings  and  conferences,  such  as 
the  National  Association  for  the  Education  of 
Young  Children,  Council  for  Exceptional 
Childran,  and  the  Association  for  the  Care  of 
Children’s  Health. 
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•  Participating  in  interagency  planning 
activities  for  preschool  infant  and  toddler 
programs  such  as  the  State  Interagency 
Coordinating  Councils  supported  under  the 
IDEA. 

Guidance  for  Paragraph  (b) 

Grantees  should  maintain  records  of 
outreach,  recruitment,  and  service  activities 
for  children  with  disabilities  and  their 
families. 

Each  grantee  should  develop  a  policy  on 
what  types  of  information  are  to  included 
in  a  comprehensive  Gle  for  each  disabled 
child.  The  policy  should  outline  the 
locations  where  a  copy  of  each  record  will  be 
sent.  For  example,  while  a  comprehensive 
file  will  be  maintained  at  the  Head  Start 
program  central  office  (where  the  disability 
services  coordinator  and  component 
coordinators  may  be  based),  a  teacher  must 
have  access  to  a  child’s  lEP  and  progress 
notes  in  order  to  plan  effectively. 
Confidentiality  needs  to  be  maintained  in  a 
manner  which  allows  for  access  to 
information  by  appropriate  staff  while 
meeting  applicable  Head  Start  and  State 
requirements. 

Guidance  for  Paragraph  (d) 

Staff  should  assist  families  who  need  help 
in  obtaining  immunizations  before  the 
program  year  begins,  bearing  in  mind  that  a 
goal  of  parent  involvement  and  social  service 
activities  is  to  encourage  independence  and 
develop  skills  in  meeting  timelines  when 
seeking  services  for  children.  Care  should  be 
taken  that  children  are  not  denied 
enrollment,  but  that  their  families  receive  the 
necessary  assistance  to  meet  entrance 
requirements.  “Healthy  Young  Children:  A 
Manual  for  Programs,”  (a  cooperative  effort 
of  the  Administration  for  Children,  Youth 
and  Families,  the  American  Academy  of 
Pediatrics;  the  Division  of  Maternal  and 
Child  Health,  U.S.  Department  of  Health  and 
Human  Services;  Georgetown  University 
Child  Development  Center,  Massachusetts 
Department  of  Public  Health,  and  the 
National  Association  for  the  Education  of 
Young  Children,  1988,  copyright,  NAEYQ 
contains  best  practice  guidance. 

Section  1308.6  Assessment  of  Children 
Guidance  for  Paragraph  (b) 

Early  screening  is  essential  because  of  the 
time  required  for  the  steps  necessary  before 
special  services  can  begin.  It  has  been  very 
difficult  for  some  grantees  to  complete  health 
screenings  in  a  timely  manner  for  several 
reasons  including  the  lack  of  resources, 
especially  in  rural  areas;  the  need  to  rely  on 
donated  services  from  agencies  whose 
schedules  have  been  especially  overloaded 
during  September  and  October  after  the  start 
of  the  Head  Start  program  year;  lack  of 
summer  staff  in  most  programs;  and  the 
difficulty  in  reaching  some  families.  Lack  of 
coordination  among  agencies  with  legislative 
responsibility  for  identifying  children  with 
disabilities  has  resulted  in  duplication  and 
unacceptable  delays  in  providing  required 
services  for  many  grantees.  Other  grantees, 
however,  have  demonstrated  the  ability  to 
complete  screenings  early  in  the  program 
year  without  difficulty.  Many  programs 
already  complete  screening  by  45  days  after 


the  first  day  of  program  operation.  Some 
participate  in  spring  or  summer  screening 
programs  in  their  arefis  before  the  fall 
opening.  Grantees  are  encouraged  to 
s^edule  well  in  advance  with  clinics  and 
with  such  providers  as  EPSDT  and  the  Indian 
Health  Service  for  timely  screening  and  any 
subsequent  evaluations  that  may  be  needed. 

Recently,  a  number  of  legislative  and  legal 
requirements  have  increased  the  resources 
available  for  the  screening  and  evaluation  of 
children.  Title  XIX,  EPDST/Medicaid,  has 
new  requirements  for  screening  and 
evaluation,  as  well  as  treatment;  the  Social 
Security  Administration  has  modified 
eligibility  requirements  for  children  with 
disabilities  so  that  more  services  will  be 
available;  and  all  States  have  assured  that 
services  will  be  provided  frum  at  least  age 
three  under  IDEA  so  that  LEAs  in  more  States 
will  be  engaged  in  identifying  and  evaluating 
children  ^m  birth  to  age  six. 

In  response  to  these  dhanges,  the 
Department  of  Health  and  Human  Services 
and  the  Department  of  Education,  through 
the  Federal  Interagency  Coordinating 
Council,  have  develop^  a  cooperative 
agreement  for  coordinated  screening.  Head 
Start  is  one  of  the  participating  agencies 
which  will  work  together  to  plan  and 
implement  community  screenings,  assisting 
the  LEAs  which  have  the  major  responsibility 
for  identifying  every  child  with  a  disability 
under  the  IDEA.  In  addition,  programs  may 
elect  to  make  some  summer  staff  available  for 
activities  to  close  out  program  work  in  the 
spring  and  prepare  for  the  fall. 

These  developments  make  timely 
screening  feasible.  They  also  make  it  possible 
to.expedite  immunizations.  State-of-the-art 
coordinated  screening  programs  make 
immunizations  available. 

This  coordination  can  focus  staff  energy  on 
assisting  families  to  have  their  children 
immunized  during  the  screening  phase  rather 
than  making  repeated  follow-up  efforts  after 
the  program  for  children  has  b^n. 
Coordinated  screening  also  provides  an 
excellent  parent  education  opportunity. 
Information  on  child  development,  realistic 
expectations  for  preschoolers  and  such 
services  as  WIC  can  be  provided  during  the 
screening.  Some  communities  have 
combined  screening  with  well-received 
health  fairs. 

The  staff  should  be  involved  in  the 
planning  of  screening  to  assure  that  screening 
requirements  are  selected  or  adapted  with  the 
specific  Head  Start  population  and  goals  of 
the  screening  process  in  mind.  Instruments 
with  age-appropriate  norms  should  be  used. 
Children  should  be  screened  in  their  native 
language.  Universities,  civic  organizations  or 
organizations  to  aid  recent  immigrants  may 
be  able  to  locate  native  speakers  to  assist.  The 
RAPs  can  provide  information  on  the 
characteristics  of  screening  instruments. 

Current  best  practice  indicates  that 
individual  pure  tone  audiometry  be  used  as 
the  first  part  of  a  screening  program  with 
children  as  young  as  three.  The  purpose  is  to 
identify  children  with  hearing  impairments 
that  interfere  with,  or  have  the  potential  to 
interfere  with  communication.  The 
recommended  procedure  is  audiometric 
screening  at  20  dB  HL  (re  ANSI-1969)  at  the 


frequencies  of  1000,  2000,  and  4000  Hz,  (and 
at  500  Hz  unless  acoustic  immittance 
audiometry  is  included  as  the  second  part  of 
the  screening  program  and  if  the  noise  level 
in  the  room  permits  testing  at  that 
frequency.)  Acoustic  immittance  audiometry 
(or  impedance  audiometry)  is  recommended 
as  the  second  part  of  the  program  to  identify 
children  who  have  middle-ear  disorders. 

The  audiometric  screening  program  should 
be  conducted  or  supervised  by  an 
audiologist.  Nonprofessional  support  staff 
have  successfully  carried  out  audiometric 
screening  with  appropriate  training  and 
supervision. 

When  a  child  fails  the  initial  screening,  an 
audioroetric  rescreening  should  be 
administered  the  same  day  or  no  later  than 
within  2  weeks.  A  child  who  foils  the 
rescreening  should  be  referred  for  an 
evaluation  by  an  audiologist. 

Current  b^  practice  calls  for  annual 
hearing  tests.  Frequent  rescreening  is  needed 
for  children  with  recurrent  ear  infections. 
Grantees  who  contract  or  arrange  for  hearing 
testing  should  check  to  assure  that  the  testing 
covers  the  three  specified  frequencies  and 
that  other  quality  features  are  present. 

Speech,  hiring  and  language  problems  are 
the  most  widespread  disabilities  in  preschool 
programs  and  quality  testing  is  vital  for  early 
detection  and  remediation. 

Playing  listening  games  prior  to  testing  and 
getting  use  to  earphones  can  help  children 
learn  to  respond  to  a  tone  and  improve  the 
quality  of  the  testing. 

Some  grantees  have  found  it  strengthens  * 
the  skills  of  their  staff  to  have  all  members 
learn  to  do  developmental  screening.  This 
can  be  a  valuable  in-service  activity 
especially  for  teachers.  State  requirements  for 
qualifications  should  be  checked  and  non¬ 
professional  screeners  should  be  trained. 

Some  programs  have  involved  trained 
students  from  schools  of  nursing,  child 
development  or  special  education  graduate 
students,  or  medical  students  who  must  carry 
out  screening  work  as  part  of  their  required 
experience. 

Guidance  for  Paragraph  (d) 

Parents  should  be  provided  assistance  if 
necessary,  so  that  they  can  participate  in  the 
developmental  assessment. 

Grantees  should  offer  parents  assistance  in 
understanding  the  implications  of 
developmental  assessments  as  well  as 
medical,  dental  or  other  conditions  which 
can  affect  their  child’s  development  and 
learning. 

Development  assessment  is  an  ongoing 
process  and  information  from  observations  in 
the  Head  Start  center  and  at  home  should  be 
recorded  periodically  and  updated  in  each 
developmental  area  in  order  to  document 
progress  and  plan  activities. 

Disabilities  coordinators,  as  well  as 
education  staff,  need  to  be  thoroughly 
familiar  with  developmental  assessment 
activities  such  as  objective  observation,  time 
sampling  and  obtaining  parent  information 
and  the  use  of  formal  assessment 
instruments.  Knowledge  of  normal  child 
development  and  understanding  of  the 
culture  of  the  child  are  also  important. 
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Guidaiice  for  Paragraph  (e) 

While  the  LEA  is  responsible  for  assuring 
that  each  child  who  is  referred  is  evaluated 
in  accordance  with  the  provisions  of  IDEA 
and  usually  provides  tlw  evaluation,  grantees 
nny  sometimes  provide  for  the  evaluation.  In 
that  event,  grantees  need  to  assure  that 
evaluation  specialists  in  appropriate  areas 
such  as  psychology,  special  education, 
speech  pathology  and  ph3rsical  therapy 
coordinate  their  activities  so  that  the  child's 
total  hiactioaing  is  considered  and  the  team’s 
findings  and  recommendations  are 
integrated. 

Grantees  should  select  members  of  the 
multidisciplinary  evaluation  team  who  are 
familiar  with  the  specific  Head  Start 
populatioa,  taking  into  account  the  age  of  the 
children  and  their  cultural  and  ethnic 
background  as  they  relate  to  the  overall 
diagnostic  process  and  the  use  of  specific 
tests. 

Grantees  should  be  certain  that  team 
members  understand  that  Head  Start 
programs  are  funded  to  provide  preschool 
developmental  experiences  for  all  eligible 
children,  some  of  whom  also  need  special 
education  and  related  services.  The  intent  of 
the  evaluation  procedures  is  to  provide 
information  to  identify  children  who  have 
disabling  conditions  so  they  can  receive 
appropriate  assistance.  It  is  also  the  intent  to 
avoid  mislabeling  children  for  whom  basic 
Head  Start  pnogramming  is  designed  and  who 
may  show  developmental  delays  which  can 
be  overcome  by  a  regular  comprehensive 
program  meeting  the  Head  Start  Performance 
Standards. 

When  a  grantee  provides  for  the  evaluation 
of  a  child,  it  is  important  that  the  Head  Start 
eligibility  criteria  be  explained  to  the 
evaluation  team  membm  and  that  they  be 
informed  as  to  how  the  results  will  be  used. 

Grantees  should  require  specihc  findings 
in  writing  from  the  evaluation  team,  and 
reconunendations  fen:  intervention  when  the 
team  believes  the  child  has  a  disability.  The 
findings  will  be  used  in  developing  the 
child’s  lEP  to  ensure  that  parents,  teachers 
and  others  can  best  work  with  the  child. 

Some  grantees  have  obtained  useful 
functional  information  by  asking  team 
members  to  complete  a  l^ef  form  describing 
the  child’s  stren^hs  and  weaknesses  and  the 
efiects  of  the  disability  along  with 
suggestions  for  special  equipment,  treatment 
or  services.  *rhe  evaluators  should  be  asked 
in  advance  to  provide  their  findings 
promptly  in  easily  understood  terms.  'They 
should  provide  separate  findings  and,  when 
they  agree,  consensus  professional  opinions. 
When  planning  in  advance  for  evaluation 
services  from  other  agencies,  grantees  should 
try  to  obtain  agreements  on  prompt  timing  for 
delivery  of  reprrts  which  are  necessary  to 
plan  services. 

To  assist  the  evaluation  team.  Head  Start 
should  provide  the  child’s  screening  results, 
pertinent  (4>servations,  and  the  results  of  any 
developmental  assessment  information 
which  may  be  available. 

It  is  important  that  programs  ensure  that  no 
individual  child  or  family  is  labeled, 
mislabeled,  or  stigmatized  with  reference  to 
a  disabling  condition.  Head  Start  must 
rxerrise  care  to  ensure  that  no  child  is 


misidentifled  because  of  economic 
circumstaaces,  ethnic  or  cultural  fectors  or 
developmental  lags  not  caused  by  a 
disability,  biiingi^  or  dialectical  differences, 
or  because  of  being  non-English  speaking. 

If  Head  Start  is  arranging  for  the 
evaluation,  it  is  important  to  understand  that 
a  child  whose  pix^lem  has  been  corrected 
(e.g.,  a  child  wearing  glasses  whose  vision  is 
corrected  and  who  does  not  need  special 
education  and  related  services)  does  not 
qualify  as  a  child  with  a  dis^ility.  A  short¬ 
term  medical  problem  such  as  post-operative 
recovery  or  a  problem  requiring  only  medical 
care  and  heal^  monitoring  when  the 
evaluation  specialists  have  not  stated  that 
special  education  and  related  services  are 
needed  does  not  qualify  as  a  disability. 

The  evaluation  team  should  include 
consideration  of  the  way  the  disability  affects 
the  child’s  ability  to  function  as  well  as  the 
cause  of  the  conation. 

Some  childrmt  may  have  a  recent 
evaluation  from  a  clinic,  hospital  or  other 
ageiury  (other  than  the  LEAs]  prior  to 
enrolling  in  Head  Start.  If  that  evaluation  did 
not  include  needed  functional  information  or 
a  {vofessional  opinion  as  to  whether  the 
child  meets  one  of  the  Head  Start  eligibility 
criteria,  the  grantee  should  contact  the 
agency  to  try  to  obtain  that  information. 

Some  children,  prior  to  eiuolling  in  Head 
Start,  already  have  been  diagnosed  as  having 
sevoe  disabilities  and  a  serious  need  for 
services.  Some  of  these  children  already  may 
be  receiving  some  special  assistance  from 
other  agencies  for  their  disabilities  but  lack 
developmental  services  in  a  setting  with 
other  children.  Head  Start  programs  may  best 
meet  their  needs  by  serving  tlwm  jointly,  i.e., 
providing  developmental  services  while 
disability  services  are  provided  from  another 
source.  It  is  important  in  such  situations  that 
regular  communication  take  place  between 
the  two  sites. 

Beginning  in  1990,  State  EPSDT/Medicaid 
programs  must,  by  law,  evaluate  and  provide 
services  for  young  children  whose  families 
meet  eligibility  criteria  at  133  percent  of  the 
povorty  levels.  This  is  a  resource  for  Head 
Start  and  it  is  important  to  become  aware  of 
EPSDT  provisions. 

Section  1308.7  Eligibility  Criteria:  Health 
Impairment  Guidance 
Guidance  for  Paragraph  (c) 

Many  health  impairments  manifest 
themselves  in  other  disabling  conditions. 
Because  of  this,  particular  care  should  be 
taken  when  classifying  a  health  impaired 
child. 

Guidance  for  Paragraph  (b) 

Because  AIDS  is  a  health  impairment, 
grantees  will  continue  to  eruoll  children  with 
AIDS  on  an  individual  basis.  Staff  need  to  be 
familiar  with  the  Head  Start  Information 
Memorandum  on  Eiuollment  in  Head  Start 
Programs  of  Infonts  and  Young  Children  with 
Human  Immunodeficiency  Virus  (HIV),  AIDS 
Related  Complex  (ARC),  or  Acquired 
Immunodeficiency  Syndrome  (AIDS)  dated 
June  22, 19S8.  This  guidance  includra 
material  from  the  Craters  for  Disease  Control 
which  stresses  the  need  for  a  team,  including 
a  {Aysician,  to  make  informed  decisions  on 


enrollment  on  an  individual  basis.  It 
provides  guidance  in  the  event  that  a  child 
with  disabilities  presents  a  problem 
involving  biting  or  bodily  Quids.  The 
guidance  also  discusses  methods  for  control 
of  all  infectious  diseases  through  stringent 
cleanliness  standards  and  includes  lists  of 
Federal,  State  and  national  agencies  and 
organizations  that  can  provide  additional 
information  as  more  is  learned.  Staff  should 
be  aware  that  there  is  a  high  incidence  of 
visual  impairment  among  children  with  HTV 
and  AIDS. 

Guidance  for  Paragraph  (c) 

Teachers  or  others  in  the  program  setting 
are  in  the  best  position  to  note  the  following 
kinds  of  indications  that  a  child  may  need  to 
be  evaluated  to  determine  whether  an 
attention  deficit  disorder  exists: 

(1)  Inability  of  a  child  who  is  trying  to 
participate  in  classroom  activities  to  be  able 
to  orient  attention,  for  example  to  choose  an 
activity  for  free  time  or  to  attend  to  simple 
instructions', 

(2)  Inability  to  maintain  attention,  as  in 
trying  to  complete  a  selected  activity,  to  carry 
out  simple  requests  or  attend  to  telling  of  an 
interesting  story;  or 

(3)  Inability  to  focus  attention  on  recent 
activities,  for  example  on  telling  the  teacher 
about  a  selected  activity,  inability  to  tell 
about  simple  requests  after  carrying  them 
out,  or  inability  to  tell  about  a  story  after 
hearing  it 

These  indicators  should  only  be  used  after 
the  children  have  had  sufficient  time  to 
become  familiar  with  preschool  procedures 
and  after  most  of  the  children  are  able  easily 
to  carry  out  typical  preschool  activities. 

Culturally  competent  staff  recognize  and 
appreciate  cultural  difierences,  and  this 
awareness  needs  to  include  understanding 
that  some  cidtural  groups  may  promote 
behavior  that  may  be  misinterpreted  as 
inattratioiL  Care  must  be  taken  that  any 
deviations  in  attention  behavior  which  are 
within  the  cultural  norms  of  the  child’s 
group  are  not  used  as  indicators  of  possible 
attention  deficit  disorder. 

A  period  of  careful  observation  over  three 
months  can  assure  that  adequate 
documentation  is  available  for  the  difficult 
task  of  evaluation.  It  also  provides 
opportunity  to' provide  extra  assistance  to  the 
child,  perhaps  through  an  aide  or  special 
education  student  under  the  teacher’s 
direction,  which  might  improve  the  child’s 
functioning  and  eliminate  the  behavior  taken 
as  evidence  of  possible  attention  deficit 
disorder. 

Attention  deficit  disorders  are  not  the 
result  of  learning  disabilities,  emotional/ 
behavioral  disabilities,  autism  or  mental 
retardation.  A  comprehensive  psychological 
evaluation  may  be  carried  out  in  some  cases 
to  rule  out  learning  disability  ot  mental 
retardatiem.  It  is  possible,  however,  in  some 
instances  for  this  disability  to  coexist  with 
another  disalnlity.  Childrra  who  meet  the 
criteria  for  multiple  disabilities  (e.g., 
attention  deficient  disorder  and  learning 
disability,  or  emottonal/behavioral  disorder, 
or  mental  retardation)  would  be  eligible  for 
services  as  children  with  multiple  disabilities 
or  under  their  primary  disability. 
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Teacher  and  parent  reports  have  been 
found  to  provide  the  most  useful  Information 
for  assessment  of  children  suspected  of 
having  attention  dehcit  disorder.  They  are 
also  useful  in  planning  and  providing  special 
education  intervention.  The  most  successful 
approach  may  be  a  positive  behavior 
m^ihcation  program  in  the  classroom, 
combined  with  a  carryover  program  in  the 
home.  Prompt  and  clear  response  should  be 
provided  consistently.  PosiUve  reinforcement 
for  appropriate  behavior,  based  on  rewards 
such  as  stickers  or  small  items  desired  by  the 
child  has  been  found  effective  for  children 
with  this  disorder,  along  with  occasional 
withholding  of  rewards  or  postponing  of 
desired  activities  in  the  face  of  inappropriate 
behavior.  Effective  programs  suggest  that 
positive  interactions  with  the  child  after 
appropriate  behavior  are  needed  at  least  three 
times  as  often  as  any  negative  response 
interactions  after  inappropriate  behavior. 
Consultants  familiar  with  behavior 
modiffcation  should  be  used  to  assist 
teachers  in  planning  and  carrying  out 
intervention  which  can  maintain  this 
positive  to  negative  ratio  while  shaping 
behaviors.  These  behavior  interventions  can 
be  provided  in  mainstream  placements  with 
sufficient  personnel. 

Suggested  Primary  Members  of  A  Head 
Start  Evaluation  Team  for  Health  Impaired 
Children; 

Physician. 

Pediatrician. 

Psychologist. 

Other  specialists  related  to  speciffc 
disabilities. 

Possible  Related  Services: 

(Related  services  are  determined  by 
individual  need.  These  "possible  related 
services”  are  merely  examples  and  are  not 
intended  to  be  limiting.) 

Family  counseling. 

Genetic  coimseling. 

Nutrition  counseling. 

Recreational  therapy. 

Supervision  of  physical  activities. 

Transportation. 

Assistive  technology  devices  or  services 

Section  1308.8  Eligibility  Criteria: 
Emotional/Behavioral  Disorders 

Guidance  for  Paragraph  (a) 

Staff  should  insure  that  behavior  which 
may  be  typical  of  some  cultures  or  ethnic 
groups,  such  as  not  making  eye  contact  with 
teachers  or  other  adults  or  not  volunteering 
comments  or  initiating  conversations  are  not 
misinterpreted. 

The  disability,  social  service  and  parent 
involvement  coordinators  should  consider 
providing  extra  attention  to  children  at-risk 
for  emotional/behavioral  disorders  and  their 
parents  to  help  prevent  a  disability.  Members 
of  the  Council  of  One  Hundred,  Kiwanis, 
Urban  League,  Jaycees,  Rotary,  Foster 
Grandparents,  etc.  may  be  able  to  provide 
mentoring  and  individual  attention. 

Suggested  Primary  Members  of  a  Head 
Start  Evaluation  Team  for  Emotional/ 
behavioral  Disorders: 

Psychologist,  psychiatrist  or  other 
clinically  trained  and  State  qualiffed  mental 
health  professionals. 

Pediatrician. 


Possible  Related  Services: 

(Related  services  are  determined  by 
individual  need.  These  "possible  related 
services"  are  merely  examples  and  are  not 
intended  to  be  limiting.) 

Behavior  management. 

Environmental  adjustments. 

Family  counseling. 

Psychotherapy. 

Transportation. 

Assistive  technology. 

Section  1308.9  Eligibility  Criteria:  Speech 
or  Language  Impairment 
Guidance  for  Paragraph  (a) 

Staff  familiar  with  the  child  should 
consider  whether  shyness,  lack  of  familiarity 
with  vocabulary  which  might  be  used  by 
testers,  unfamiliar  settings,  or  linguistic  or 
cultural  factors  are  negatively  influencing 
screening  and  assessment  results.  Whenever 
possible,  consultants  trained  in  assessing  the 
speech  and  language  skills  of  young  children 
should  be  selected.  The  child's  ability  to 
communicate  at  home,  on  the  playground 
and  in  the  neighborhood  should  be 
determined  for  an  accurate  assessment. 
Review  of  the  developmentally  appropriate 
age  ranges  for  the  pn^uction  of  difficult 
speech  sounds  can  also  help  reduce  over- 
referral  for  evaluation. 

Suggested  Primary  Members  of  a  Head 
Start  Evaluation  Team  for  Speech  or 
Language  Impairment: 

Speech  Paffiologist. 

Language  Pathologist. 

Audiologist. 

Otolaryngologist. 

Psychologist. 

Possible  Related  Services: 

.  (Related  services  are  determined  by 
individual  need.  These  "possible  related 
services"  are  merely  examples  and  are  not 
intended  to  be  limiting.) 

Environmental  adjustments. 

Family  counseling. 

Language  therapy. 

Speech  therapy. 

Transportation. 

Assistive  technology  devices  or  services. 

Section  1 308. 1 0  Eligibility  Criteria:  Mental 
Retardation 

Guidance  for  Paragraph  (a) 

Evaluation  instnunents  with  age- 
appropriate  norms  should  be  used.  These 
should  be  administered  and  interpreted  by 

[>rofessionals  sensitive  to  racial,  ethnic  and 
inguistic  differences.  The  diagnosticians 
must  be  aware  of  sensory  or  perceptual 
impairments  that  the  child  may  have  (e.g.,  a 
child  who  is  visually  impaired  should  not  be 
tested  with  instruments  that  rely  heavily  on 
visual  information  as  this  could  produce  a 
depressed  score  from  which  erroneous 
diagnostic  conclusions  might  be  drawn). 

Suggested  primary  members  of  a  Head 
Start  evaluation  team  for  mental  retardation: 
Psychologist. 

Pediatrician. 

Possible  related  services: 

(Related  services  are  determined  by 
individual  need.  These  "possible  related 
services”  are  merely  examples  and  are  not 
intended  to  be  limiting.) 

Environmental  adjustments. 


Family  counseling. 

Genetic  counseling. 

Language  therapy. 

Recreational  therapy. 

Speech  therapy. 

Transportation. 

Nutrition  counseling. 

Section  1 308. 1 1  Eligibility  Criteria:  Hearing 
Impairment  Including  Deafness 
Guidance  for  Paragraph  (a) 

An  audiologist  should  evaluate  a  child 
who  has  failed  rescreening  or  who  does  not 
respond  to  more  than  one  effort  to  test  the 
child's  hearing.  If  the  evaluation  team 
determines  that  the  child  has  a  disability,  the 
team  should  make  recommendations  to  meet 
the  child’s  needs  for  education  and  medical 
care  or  habilitation,  including  auditory 
training  to  learn  to  use  hearing  more 
effectively. 

Suggested  Primary  Members  of  a  Head 
Start  Evaluation  Team  for  Hearing 
Impairment: 

Audiologist. 

Otolaryngologist. 

Possible  Related  Services: 

(Related  services  are  determined  by 
individual  need.  These  “possible  related 
services"  are  merely  examples  and  are  not 
intended  to  be  limiting.) 

Auditory  training. 

Aural  habilitation. 

Environmental  adjustments. 

Family  counseling. 

Genetic  coimseling. 

Language  therapy. 

Medical  treatment. 

Speech  therapy. 

Total  communication,  speechreading  or 
manual  communication. 

Transportation. 

Use  of  amplification. 

Assistive  technology  devices  or  services. 

Section  1 308. 1 2  Eligibility  Criteria: 
Orthopedic  Impairment 

Guidance  for  Paragraph  (a) 

Suggested  Primary  Members  of  a  Head 
Start  Evaluation  Team  for  Orthopedic 
Impairment: 

Pediatrician. 

Orthopedist. 

Neurologist. 

Occupational  Therapist. 

Physical  Therapist. 

Rehabilitation  professional. 

Possible  Related  Services: 

(Related  services  are  determined  by 
individual  need.  These  “possible  related 
services”  are  merely  examples  and  are  not 
intended  to  be  limiting.) 

Environmental  adjustments. 

Family  counseling. 

Language  therapy. 

Medical  treatment. 

Occupational  therapy. 

Physical  therapy. 

Assistive  technology. 

Recreational  therapy. 

Speech  therapy. 

Transportation. 

Nutrition  counseling. 
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Section  1 306. 1 3  Eligibility  Criteria:  Visual 
Impairment  Including  Blindness 
Guidance  for  Paragraph  (a) 

Primary  Members  of  an  Evaluation  Team 
for  Visual  Impairment  including  Blindness: 
Ophthalmologist. 

Optometrist. 

Pmible  Related  Services: 

(Related  services  ue  determined  by 
individual  need.  These  "possible  related 
services"  are  merely  examples  and  are  not 
intended  to  be  limiting.) 

Bnviroomental  adjustments. 

Family  counseling. 

Occupational  therapy. 

Orientation  and  mcfoility  training. 
Pre-Braille  training. 

Recreational  therapy. 

Sensory  training. 

Transportation. 

Functional  vision  assessment  and  therapy. 
Section  1308.14  Learning  Disabilities 
Guidance  for  Paragraph  (a) 

When  a  four  or  five-year-old  child  shows 
signs  of  possible  learning  disabilities, 
thorough  documentation  should  be  gathered. 
For  example,  specific  anecdotal  information 
and  samples  of  the  child’s  drawings,  if 
appropriate,  should  be  included  in  the 
material  given  to  the  evaluation  team. 

A  Master’s  degree  level  professional  with 
a  background  in  learning  disabilities  should 
be  a  member  of  the  evaluation  team. 

Possible  Related  Services: 

(Related  services  ^  determined  by 
individual  need.  These  “possible  related 
services”  are  merely  examples  and  are  not 
intended  to  be  limiting.) 

Vision  evaluation. 

Neurology. 

Psychology. 

Motor  development. 

Hearing  evaluation. 

Child  psychiatry. 

Pediatric  evaluation. 

Section  1308.15  Autism 
A  child  who  manifests  characteristics  of 
the  condition  after  age  three  can  still  be 
diagnosed  as  having  autism.  Autism  does  not 
include  children  with  characteristics  of 
serious  emotional  disturbance. 

Suggested  possible  members  of  a  Head 
Start  evaluation  team: 

Psychologist. 

Pediatrician. 

Audiologist 
Psychiatrist 
Language  pathologist. 

Possible  related  services: 

(Related  services  are  determined  by 
individual  need.  These  "possible  related 
services”  are  merely  examples  and  are  not 
intended  to  be  limiting  ) 

Family  support  services. 

Language  therapy. 

Transportation. 

Section  1308.16  Traumatic  Brain  Injury 

Traumatic  brain  injury  does  not  include 
congenital  brain  injury. 

Suggested  possible  members  of  an 
evaluation  team  included: 

Psychologist 
Physical  therapist. 


Speech  or  language  pathologist. 

Possible  relat^  services: 

(Related  services  are  determined  by 
individual  need.  These  “possible  related 
services'’  are  merely  examples  and  are  not 
intended  to  be  limiting.) 

Rehabilitation  {vofessional. 

Occupational  therapy. 

Speech  or  language  therapy. 

Assistive  technology. 

Section  1308.17  Other  Impairments 

This  category  was  included  to  ensure  that 
any  Head  Start  child  who  meets  the  State 
eligibility  criteria  as  developmentally 
delayed  or  State-specific  criteria  for  services 
to  preschool  children  with  disabilities  is 
eligible  for  needed  special  services  either 
within  Head  Start  or  the  State  program. 

Suggested  primary  members  of  an 
evaluation  team  for  other  impairments 
meeting  State  eligibility  criteria  for  services 
to  presdwol  children  with  disabilities. 
Pediatrician. 

Psychologist. 

Other  specialists  with  expertise  in  the 
appropriate  area(s). 

Possible  Related  Services: 

(Related  services  are  determined  by 
individual  need.  These  “possible  related 
services”  are  merely  examples  and  are  not 
intended  to  be  limiting.) 

Occupational  therapy. 

Speech  or  language  therapy. 

Family  Counseling. 

Transportation. 

Deaf-blindness 

Information  on  assistance  or  joint  services 
for  deaf-blind  children  can  be  obtained 
through  SEAs. 

Multiple  Disabilities 
A  child  who  is  deaf  and  has  speech  and 
language  impairments  would  not  be 
considered  to  have  multiple  disabilities,  as  it 
could  be  expected  that  these  impairments 
were  caused  by  the  hearing  loss. 

Suggested  primary  members  of  a  Head 
Start  evaluation  team: 

Audiologists. 

Special  locators. 

Speech,  language  or  physical  therapists. 
Psychologists  or  psychiatrists. 
Rehabilitation  professional. 

Possible  related  services: 

(Related  services  are  determined  by 
individual  need.  'These  “possible  related 
services”  are  merely  examples  and  are  not 
intended  to  be  limiting.) 

Speech,  language,  occupational  or  physical 
therapists  as  needed. 

Assistive  technology  devices  or  services. 
Mental  health  services. 

Transportation. 

Section  1308.18  Disabilities/Health  Services 
Coordination 

Guidance  for  Paragraph  (a) 

It  is  important  for  staff  to  maintain  dose 
conununication  concerning  children  with 
health  impairments.  Health  and  disability 
services  coordinators  need  to  schedule 
firMuent  re-tests  of  children  with  recurrent 
middle  ear  infocticns  and  to  ensure  that  they 
receive  ongoing  medical  treatment  to  prevent 
speech  and  language  delay.  They  should 


ensure  that  audiometers  are  calibrated 
annually  for  accurate  testing  of  hearing. 

Speech  and  hearing  centers,  the 
manufacturer,  or  public  school  education 
services  districts  should  be  able  to  perfonn 
this  service.  In  addition,  a  daily  check  when 
an  audiometer  is  in  use  and  a  check  of  the 
acoustics  in  the  testing  site  are  needed  for 
accurate  testing. 

Approximately  17  percent  of  Down 
Syndrome  children  have  a  condition  of  the 
spine  (atlanto-axial  instability)  and  should 
not  engage  in  somersaults,  trampoline 
exercises,  or  other  activities  which  could 
lead  to  spinal  injury  without  first  having  a 
cervical  spiiw  x-ray. 

Guidance  for  Paragraph  (b) 

The  disabilities  services  coordinator  needs 
to  assure  that  best  use  is  made  of  mental 
health  consultants  when  a  child  appears  to 
have  a  problem  which  may  be  symptomatic 
of  a  disability  in  the  social/emotional  area. 
Teachers,  aides  and  volunteOTS  should  keep 
anecdotal  records  of  the  child’s  activities, 
tantrums,  the  events  which  appear  to 
precipitate  the  tantrums,  language  use,  etc. 
These  can  provide  valuable  information  to  a 
mental  health  consultant,  who  should  be 
used  primarily  to  make  specific 
recommendations  and  assist  the  staff  rather 
than  to  document  the  problem. 

The  mental  health  coordinator  can 
cooperate  in  setting  up  group  meetings  for 
parents  of  children  with  disabilities  which' 
provide  needed  support  and  a  forum  for 
talking  over  mutual  concerns.  Parents 
needing  community  mental  health  services 
may  need  direct  assistance  in  accessing 
services,  especially  at  first. 

The  disability  services  coordinator  needs 
to  work  closely  with  staff  across  components 
to  help  parents  of  children  who  do  not  have 
disabilities  become  more  understanding  and 
knowledgeable  about  disabilities  and  ways  to 
lessen  their  effects.  This  can  help  reduce  the 
isolation  which  some  families  with  children 
with  disabilities  experience. 

Guidance  for  Paragraphs  (c)  and  (d) 

Arrangements  should  be  made  with  the 
fomily  and  the  physician  to  schedule  the 
administration  of  medication  during  times 
when  the  child  is  most  likely  to  be  under 
parental  supervision. 

Awareness  of  possible  side  effects  is  of 
particular  importance  when  treatment  for  a 
disability  requires  administration  of 
potentially  harmful  drugs  (e.g.,  anti¬ 
convulsants,  amphetamines). 

Section  1308.19  Developing  Individual 
Education  Programs  (I^s) 

Guidance  for  Paragraph  (a) 

The  lEP  determines  the  type  of  placement 
and  the  specific  programming  which  are 
appropriate  for  a  child.  The  least  restrictive 
environment  must  be  provided  and  staff  need 
to  understand  that  this  means  the  most 
appropriate  placement  in  a  regular  program 
to  the  maximum  extent  possible  based  on  the 
lEP.  Because  it  is  individually  determined, 
the  least  restrictive  environment  varies  for 
different  children.  Likewise,  the  least 
restrictive  environment  for  a  given  child  can 
vary  over  time  as  the  disability  is  remediated 
or  worsens.  A  mainstreamed  placement,  in  a 
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regular  program  with  sorvicM  delivmad  by 
regular  or  special  staff,  is  one  type  of 
integrated  placement  on  the  continuum  of 
possible  optkms.  It  teproseirts  the  least 
restrictive  environment  far  many  children. 

Following  screening,  evaluation  and  the 
determination  that  a  child  meets  the 
eligibility  criteria  and  has  a  disabilUy.  a  plan 
to  meet  die  diild’s  individual  needs  for 
^lecial  education  and  related  services  is 
developed.  In  order  to  facilitate 
communication  with  other  agencies  wdiich 
may  coc^Minte  in  providing  services  and 
especially  with  LEAs  or  private  schools 
which  the  children  will  eventually  enter,  it 
is  recommended  that  programs  became 
familiar  with  the  fcmnat  of  the  EBP  used  by 
the  LEAs  and  use  that  format  to  foster 
coordination.  However,  the  format  of  the  lEP 
to  be  developed  for  children  in  Head  Start 
can  vary  according  to  local  option.  It  should 
be  developed  to  serve  as  a  working  document 
for  teachers  and  others  providing  services  for 
a  child. 

H  is  recommended  that  the  staff  review  the 
lEP  of  each  child  with  a  disability  more 
frequently  than  the  minimum  once  a  year  to 
keep  the  ob}ectives  and  activities  cunenL 

It  is  ideal  if  a  child  can  be  mainstreamed 
in  the  full  program  with  modifications  of 
some  of  the  small  group,  large  group  or 
individual  program  activities  to  meet  his  or 
her  special  ne^s  and  this  should  be  the  first 
option  considered.  However,  this  is  not 
possible  or  realistic  in  some  cases  on  a  foil- 
time  basis.  The  lEP  team  needs  to  consider 
the  findings  and  recommendations  of  the 
multi-disciplinary  evaluation  team, 
observation  and  developmental  assessment 
information  from  the  Head  Start  staff  and 
parents,  parental  information  and  desires, 
and  the  ffiP  to  plan  for  the  best  situation  for 
each  child.  Periodic  reviews  can  change  the 
degree  to  which  a  child  can  be  mainstreamed 
during  the  program  year.  For  example,  a 
child  with  autism  whose  lEP  called  for  part- 
time  services  in  Head  Start  in  the  fall  might 
improve  so  that  by  spring  the  hours  could  be 
extended. 

If  Head  Start  is  not  an  appropriate 
placement  to  meet  the  child’s  needs 
according  to  the  lEP.  referral  should  be  made 
to  another  agency. 

Helpful  specific  information  based  on 
experience  in  Head  Start  is  provided  in 
manuals  and  resource  materials  on  serving 
children  with  disabilities  developed  by 
ACYF  and  by  technical  assistance  pro^ders. 
They  cover  such  aspects  of  developing  and 
implementing  the  lEP  as: 

•  Gathering  data  needed  to  develop  the 
lEP; 

•  Preparing  parents  for  the  lEP  conference; 

•  Writing  &Ps  useful  to  teachers;  and 

•  Developing  appropriate  curriculum 
activities  and  home  follow-up  activities. 
Guidance  for  Paragraph  (j) 

Programs  are  encouraged  to  offer  parents 
assistance  in  noting  how  their  child 
functions  at  home  and  in  the  neighborhood. 
Parents  should  be  encouraged  to  contribute 
this  valuable  information  to  the  staff  for  use 
in  ongoing  planning.  Care  should  be  taken  to 
put  parents  at  ease  and  to  eliminate  or 
explain  specialized  terminology.  Comfortable 
settings,  ramiliar  meeting  rooms  and  ample 


preparation  can  help  lessesi  anxiety.  Hie 
main  purpose  is  to  involve  parents  actfvely, 
not  jurt  to  obtain  their  signature  on  the  IBP. 

It  is  important  to  invol^  the  parents  of 
children  vrith  disabilities  in  activities  related 
to  their  child’s  unique  needs.  inclu(fing  the 
procurement  and  coordination  of  specialized 
SOTvices  and  follow-throu^  on  the  child's 
treatment  plan,  to  the  extent  possible.  It  is 
especially  belpfol  for  Head  Start  to  asslA 
parents  in  dei^oping  confidence,  strategies 
uid  techniques  to  become  effective  advocates 
for  their  children  and  to  negotiate 
com{di(»ted  systems.  Under  IDEA,  a 
federally-funded  Parent  Training  and 
Information  Program  exists  who^y  parent 
training  centws  in  each  State  provide 
information,  support  and  assistance  to 
parents  enabling  them  to  advocate  for  their 
child.  Informatimi  regarding  these  centers 
should  be  given  to  parents  of  a  diild 
determined  to  have  a  disability.  Because 
some  parents  will  need  to  advocate  fi» 
children  over  a  number  of  years,  they  need 
to  gain  the  confidence  and  skills  to  access 
resources  and  negotiate  systems  with 
increasing  independence. 

Some  parents  of  children  with  disabilities 
are  also  disabled.  Staff  may  need  to  adjust 
procedures  for  assisting  parents  who  have 
disabilities  to  puticipate  in  their  children’s 
progmnas.  Materi^s  to  assist  in  this  effort  are 
avail^ile  from  technical  assistance  providers. 

Section  1308.20  Nutrition  Services 
Guidance  for  Paragraph  (a) 

Vocabulary  and  concept  building, 
counting,  learning  place  settings,  si^al  skills 
such  as  conversatkm  and  acceptable  maimers 
can  be  naturally  developed  at  meal  or  snadc 
time,  thus  enhancing  children’s  skills. 
Children  with  disabilities  often  need  plaimed 
attention  to  these  areas. 

The  staff  person  who  is  respoiuible  for 
nutrition  and  the  disabilities  services 
coordinator  should  work  with  the  social 
services  coordinator  to  help  families  access 
nutrition  resources  and  services  for  chQdren 
who  are  not  able  to  learn  or  develop  normally 
because  of  malnutrition. 

The  staff  person  who  is  responsible  for 
nutrition  and  the  disabilities  services 
coordinator  should  alert  staff  to  watch  for 
practices  leading  to  baby  bottle  caries.  This 
is  severe  tooth  decay  caused  by  putting  a 
baby  or  toddler  to  b^  with  a  nursing  bottle 
containing  milk,  juice  or  sugar  water  or 
letting  the  child  carry  around  a  bottle  for  long 
periods  of  time.  The  serious  dental  and 
speech  problems  this  can  cause  are 
completely  preventable. 

In  cases  of  severe  allergies,  staff  should 
work  closely  with  the  child’s  physician  or  a 
medical  consultant 

Section  1308.21  Parent  Participation  and 
Transition  of  Children  From  Head  Start  to 
Public  School 
Guidance  fi»  Paragraph  (a) 

Grantees  should  help  parents  understand 
the  value  of  special  early  assistance  for  a 
child  ivith  a  disability  and  reassure  those 
parents  who  may  fear  that  if  their  child 
receives  special  education  services  the  child 
may  always  need  them.  This  is  not  the 
experience  in  Head  Start  and  most  other 


piesdiool  programs  vrhen  the  majority  of 
children  no  kmger  recrtve  special  edimation 
after  the  preschool  years.  ’Hie  disahiffties 
coordinator  needs  to  help  parents  understand 
that  their  active  participation  is  of  great 
importance  in  helping  their  children 
overcome  or  lessen  dm  effects  of  disabilities 
and  develop  to  their  full  potentiaL 

The  disabilities  coocdiaator  rtiould  hdp 
program  staff  deal  realistically  with  parents 
ot  d^dren  who  have  unfemiliar  dis^ilities 
by  providiiM  the  needed  infonnadon, 
training  and  contact  with  consultants  or 
spedaUzed  agencies.  ’The  coordinator  riiould 
ensure  that  s^  carrying  out  femily  needs 
assessment  or  hmne  visits  do  not  oiveriook 
possible  disabilities  among  younger  siblings 
who  should  be  referred  for  early  evaluadon 
and  preventive  actioiu. 

Guidance  fw  Paragraphs  (b)  and  (c) 

As  most  Heed  Start  children  will  move  into 
the  public  school  system,  diadiilities 
coo^inators  need  to  work  with  the  Head 
Start  staff  for  early  and  ongoing  activities 
designed  to  minimize  discratinHity  and 
stress  for  children  and  families  as  they  move 
into  a  different  system.  As  the  ongoing 
advocates,  parents  will  need  to  be  informed 
and  confident  in  conunnnicating  widi  school 
personnel  and  staff  of  social  sen^  md 
medicai  a^ndes.  Disabilities  coordinators 
need  to  ensure  that  the  Head  Start  i»ogram: 

•  Provides  information  on  servi^ 
available  for  LEAs  and  other  sources  of 
services  parents  will  have  to  access  on  their 
own,  sucm  as  dental  treatment; 

•  Informs  parents  of  the  differences 
between  the  tivo  systems  in  role,  staffing 
patterns,  schedules,  and  focur, 

•  Provides  oppcxtunhies  for  mutual  visits 
by  staff  to  one  another’s  facilities  to  help  plan 
qipropriate  placement; 

•  Familiarizes  parents  and  staff  of  the 
receiving  program’s  characteristics  and 
expectkms; 

•  Provides  early  and  mutually  pfeimed 
transfer  of  records  with  parent  consent  at 
times  convenient  for  bom  systems; 

•  Provides  information  on  services 
available  under  the  Individuals  With 
Disabilities  Education  Act,  the  federally- 
funded  parent  training  centers  and 
provisions  for  parent  involvement  and  due 
process;  and 

•  Provides  opportunities  for  parents  to 
confer  with  staff  to  express  thefr  ideas  and 
needs  so  they  have  experience  in 
participating  in  lEP  and  other  conferences  in 
an  active,  confident  manner.  Role  playing  has 
been  found  helpfiiL 

It  is  strongly  recommended  that 
programs  develop  activities  for  smooth 
transition  into  Head  Start  from  Part  H  infant/ 
toddler  {nograms  funded  under  IDEA  and 
from  Head  Start  to  kindergarten  at  other 
placement  In  order  to  be  effective,  such 
plans  must  be  developed  jointly.  They  are 
advantageous  for  the  children,  parente  Part 
H  programs.  Head  Start  and  LEAs.  ACYF  has 
developed  materials  useful  for  traiuition. 
American  Indian  programs  whose  children 
move  into  several  systems,  such  as  Bureau  of 
Indian  Affairs  schools  and  public  schools, 
need  to  prepare  children  and  families  in 
advance  frnr  the  new  situation.  Plaiu  should 
be  used  as  working  documents  and  reviewed 
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for  annual  update,  so  that  the  foundation  laid 
in  Head  Start  is  maintained  and 
strengthened. 

PART  1304— PROGRAM 
PERFORMANCE  STANDARDS  FOR 
OPERATION  OF  HEAD  START 
PROGRAMS  BY  GRANTEES  AND 
DELEGATE  AGENCIES 

2.  The  authority  citation  for  part  1304 
is  revised  to  read  as  follows: 

Authority;  42  U.S.C  9801  et  seq. 

3.  In  part  1304,  wherever  the  term 
“OCD”  is  used  change  to  “ACYF”  and 
wherever  the  term  “Office  of  Child 
Development"  is  used  change  to 
"Administration  on  Children.  Youth 
and  Families." 

4.  Section  1304.1-2  is  amended  by 
revising  paragraphs  (a),  (c)  and  (i)  to 
read  as  follows: 

§1304.1-2  Definitions. 

*  •  *  *  *  * 

(a)  The  term  ACYF  means  the 
Administration  on  Children,  Youth  and 
Families,  Administration  for  Children 
and  Families,  U.S.  Department  of  Health 
and  Human  Services,  and  includes 
appropriate  Regional  Office  staff. 
***** 

(c)  The  term  Commissioner  means  the 
Commissioner  of  the  Administration  on 
Children,  Youth  and  Families. 

***** 

(i)  The  term  “children  with 
disabilities"  means  children  with 
mental  retardation,  hearing  impairments 
including  deafiriess,  speech  or  language 
impairments,  visual  impairments 
including  blindness,  serious  emotional 
distiubance,  orthopedic  impairments, 
autism,  traumatic  brain  injury,  other 


health  impairments,  or  specific  learning 
disabilities  who,  by  reason  thereof  need 
special  education  and  related  services, 
l^e  term  “children  with  disabilities" 
for  children  aged  3  to  5,  inclusive,  may, 
at  a  State’s  discretion,  include  children 
experiencing  developmental  delays,  as 
defined  by  the  State  and  as  measured  by 
appropriate  diagnostic  instruments  and 
procedures,  in  one  or  more  of  the 
following  areas:  physical  development, 
cognitive  development,  communication 
development,  social  or  emotional 
development,  or  adaptive  development; 
and  who,  by  reason  thereof,  need 
special  education  and  related  services. 

5.  Section  1304.3-3  is  amended  by 
revising  paragraph  (b)  introductory  text 
to  read  as  follows: 

§  1 304.3-3  Medical  and  dental  history, 
screening  and  examinations. 
***** 

(b)  Effective  with  the  beginning  of  the 
1993-94  program  year,  grantees  must 
provide  for  health  and  developmental 
screenings  by  45  days  after  the 
beginning  of  services  for  children  in  the 
fall,  or  for  a  child  who  enters  late,  by  45 
days  after  the  child  enters  into  the 
program  and  must  include: 


PART  1305— EUGIBILITY 
REQUIREMENTS  AND  UMITATIONS 
FOR  ENROLLMENT  IN  HEAD  START 

6.  The  authority  citation  for  part  1305 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C  9801  et  seq. 

7.  Section  1305.2  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


§1305.2  Definitiona. 

(a)  Children  with  disabilities  means 
children  with  mental  retardation, 
hearing  impairments  including 
deafness,  speech  or  language 
impairments,  visual  impairments 
including  blindness,  serious  emotional 
disturbance,  orthopedic  impairments, 
autism,  traumatic  brain  injiuy,  other 
health  impairments  or  specific  learning 
disabilities  who,  by  reason  thereof  need 
special  education  and  related  services, 
liie  term  “children  with  disabilities" 
for  children  aged  3  to  5,  inclusive,  may, 
at  a  State’s  discretion,  include  children 
experiencing  developmental  delays,  as 
defined  by  the  State  and  as  measured  by 
appropriate  diagnostic  instruments  and 
procedures,  in  one  or  more  of  the 
following  areas:  physical  development, 
cognitive  development,  communication 
development,  social  or  emotional 
development,  or  adaptive  development; 
and  who,  by  reason  thereof,  need 
special  education  and  related  services. 
***** 
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DEPARTMENT  OF  HOUSiNQ  AND 
URBAN  DEVELOPMENT 

Office  of  the  Aseietant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Part  3500 

[DocM  No.  R-93-1634:  FR-34304-01; 
RESPA  Interpretive  Rule  1983-1] 

Real  Estate  Settlement  Procedures 
Act;  Statement  of  Approved 
Accounting  Methods  under  Section  10 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner  (HUD). 

ACTION:  Interpretive  rule. 

SUMMARY:  On  November  2. 1992  the 
Department  issued  a  final  rule  revising 
its  regulations  under  the  Real  Estate 
Settlement  Procedures  Act  (RESPA), 
also  known  as  Regulation  X.  In  its  Final 
Rule,  the  Department  reserved  §  3500.17 
for  matters  involving  escrow  accounts, 
including  escrow  accoimting  procedmes 
and  implementation  of  sections  10(a)(1) 
and  (2)  and  sections  10(b)(c)  and  (d)  of 
RESPA  representing  escrow  account 
statement  requirements  as  added  by  the 
National  Afiordable  Housing  Act  of 
1990,  and  set  forth  in  a  proposed  rule 
published  in  the  Federal  Register  on 
December  9, 1991.  The  Department 
withdrew  all  previous  RESPA  related 
legal  opinions,  including  one  issued  on 
February  6, 1980  by  Deputy  Assistant 
Secretary  Patricia  Worthy  interpreting 
the  original  provisions  of  section  10  of 
RESPA.  Because  of  the  uncertainty 
created  by  these  circumstances,  the 
Department  has  determined  to  use  its 
auffiority  under  section  19(a)  of  RESPA 
to  issue  an  Interpretive  Rule  regarding 
its  interpretation  of  allowable 
accounting  methods  for  escrow  accounts 
covered  by  section  10  of  RESPA,  which 
include  every  escrow  accoimt 
established  in  connection  with  a 
federally  related  mortgage  loan  as 
defined  by  RESPA,  whether  created 
before  or  after  the  effective  date  of 
RESPA  (December  22, 1974). 

EFFECTIVE  DATE:  January  21, 1993. 

FOR  FURTHER  ^FORMATION  CONTACT: 
David  Williamson,  Director,  RESPA 
Enforcement,  room  5241  (202-708- 
4560)  or  Fred  Eggers,  Deputy  Assistant 
Secretary,  Office  of  Economic  Affairs, 
Office  of  Policy  Development  and 
Research,  room  8204,  (202-708-3080) 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington  DC  20410-8000.  [These  are 
not  toll*fi«e  numbers.) 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  Interpretive  Rule  is  to 


state  the  position  of  the  Department 
regarding  allowable  accounting  methods 
under  section  10  of  RESPA.  Rl^PA 
provides  that:  A  lender,  in  coimection 
with  a  federally  related  mortgage  loan, 
may  not  require  the  borrower  or 
prospective  borrower — 

(1)  To  deposit  in  any  escrow  account 
which  may  be  established  in  connection 
with  such  loan  for  the  purpose  of 
assuring  payment  of  taxes,  insurance 
premium,  or  other  charges  with  respect 
to  the  property,  in  connection  with  the 
settlement,  an  aggregate  sum  (for  such 
purpose)  in  excess  of  a  sum  that  will  be 
sufficient  to  pay  such  taxes,  insurance 
premiums  and  other  charges  attributable 
to  the  period  beginning  on  the  last  date 
on  which  each  such  charge  would  have 
been  paid  imder  the  normal  lending 
practice  of  the  lender  and  local  custom, 
provided  that  the  selection  of  each  such 
date  constitutes  prudent  lending 
practice,  and  ending  on  the  due  date  of 
the  first  full  installment  payment  under 
the  mortgage,  plus  one-sixth  of  the 
estimated  total  amount  of  such  taxes, 
insurance  premiums  and  other  charges 
to  be  paid  on  dates,  as  provided  above, 
during  the  ensuing  twelve  month 
period;  or 

(2)  To  deposit  in  any  such  escrow 
accoimt  in  any  month  beginning  with 
the  first  full  installment  payment  under 
the  mortgage  a  sum  (for  the  purpose  of 
assuring  payment  of  taxes,  insurance 
premiums  and  other  charges  with 
respect  to  the  property)  in  excess  of  the 
sum  of  (A)  one-twelfth  of  the  amount  of 
the  estimated  taxes,  insurance 
premiums  and  other  charges  with 
respect  to  the  property  which  are 
reasonably  anticipated  to  be  paid  on 
dates  during  the  ensuing  twelve-mopths 
which  dates  are  in  accordance  with  the 
normal  lending  practice  of  the  lender 
and  local  custom,  provided  that  the 
selection  of  each  such  date  constitutes 
prudent  lending  practice,  plus  (B)  such 
amount  as  is  necessary  to  maintain  an 
additional  balance  in  such  escrow 
account  not  to  exceed  one-sixth  of  the 
estimated  total  amoimt  of  such  taxes, 
insurance  premiums  and  other  charges 
to  be  paid  on  dates,  as  provided  above, 
during  the  ensuing  twelve-month 
period:  Provided,  however,  That  in  the 
event  the  lender  determines  there  will 
be  or  is  a  deficiency  he  shall  not  be 
prohibited  finm  requiring  additional 
monthly  deposits  in  such  escrow 
accounts  to  avoid  or  eliminate  such 
deficiency. 

Section  10  sets  limits  on  the  amounts 
which  lenders  and  servicers  may  require 
borrowers  to  deposit  in  escrow  accoimts 
for  payments  of  taxes,  insurance 
premiums  or  other  charges  with  respect 
to  a  mortgaged  property  when  the 


accounts  are  established  and  while  the 
accounts  are  ongoing.  The  Section  does 
not,  however,  specify  the  permissible 
accounting  methods  servicers  may  use 
in  analyzing  escrow  accoimts  to  ensure 
that  they  meet  these  limits.  Under  an 
aggregate  accounting  method,  the 
account  is  analyzed  as  a  whole  and  the 
limits  are  applied  to  the  whole  account. 
Under  an  inmvidual-  or  single-item 
accounting  method,  each  item  is 
accounted  separately,  and  the  limits  are 
applied  to  each  item. 

On  February  6, 1980,  former  HUD 
Deputy  Assistant  Secretary  Patricia 
Worthy  issued  an  opinion  which  stated, 
among  other  things,  that  section  10  does 
not  mandate  any  specific  accounting 
method.  It  also  indicated  that 
“individual  item  accrual”  (also 
frequently  known  as  “individual-  (or) 
single-item  analysis")  was  permitted 
under  section  10.  The  opinion  stated: 

“As  we  understand  this  accounting 
method,  each  obligation  (e.g.  school  tax, 
township  tax,  each  separate  assessment 
and  each  insurance  payment)  is  treated 
separately  and  sufficient  funds  collected 
to  pay  each  obligation  without  taking 
from  funds  collected  to  pay  other 
obligations.  In  effect,  if  not  in  operation, 
separate  accounts  are  maintained  to 
meet  each  obligation.” 

On  April  21, 1980,  Departmental 
counsel  issued  a  related  opinion  that 
installments  paid  by  a  servicer  of  a 
single  annual  tax  liability  could  not  be 
treated  as  separate  obligations  for 
purposes  of  permitted  escrows  under 
section  10.  Both  of  the  above-cited 
opinions  were  collected  in  Barron’s 
Federal  Regulation  of  Real  Estate  and 
were  well  known  in  the  mortgage  loan 
servicing  community.  Federal  Housing 
Administration  Handbook 
“Administration  of  Insured  Mortgages”, 
originally  published  in  1974  and 
published  in  the  Federal  Register  on 
November  10, 1976,  permitted  the  use  of 
either  the  “aggregate”  or  “single-item” 
method  of  escrow  account  andysis. 

On  February  4, 1991,  the  Comptroller 
General  of  the  United  States  issued  an 
opinion  to  Henry  Gonzalez,  Chairman, 
Subcommittee  on  Housing  and 
Community  Development  of  the  House 
Committee  on  Bankffig,  Finance  and 
Urban  Affairs  which  stated  in  relevant 
part:  “After  reviewing  the  statute,  its 
legislative  history  and  all  other 
pertinent  materials,  we  have  concluded 
that  the  practice  of  ’single-item  analysis’ 
is  not  prohibited  under  provisions  of 
Section  10.”  'The  Comptroller  General 
further  suggested  that  HUD  should 
clarify  its  position  in  regulations. 

The  Department  is  preparing  a  rule 
and  an  accompanying  regulatory  impact 
analysis  growing  out  of  its  study  of 
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escrow  accounting  practices  in  the 
United  States,  and  also  dealing  with 
escrow  account  statements  imder 
sections  (10)  (b),  (c),  and  (d)  established 
by  the  1990  Housing  Act.  This 
rulemaking  was  not  completed  at  the 
time  the  Department  issued  a  Final  Rule 
on  November  2, 1992  substantially 
revising  other  provisions  of  the 
Regulation  X.  &e  RESPA  regulation. 

The  Department  therefore  reserved  24 
CFR  3500.17  for  escrow  accoimt 
provisions.  However,  because  the 
November  2, 1992  Final  Rule  withdrew 
ail  previous  RESPA  informal  legal 
opinions,  there  has  been  uncertainty 
concerning  the  Department’s  position 
on  acceptable  methods  of  escrow 
accounting  under  RESPA.  Therefore, 
pending  new  rulemaking  establishing  a 
new  §  3500.17,  the  Department 
announces  its  interpretation  of  section 
10  of  RESPA,  regarding  acceptable 
accounting  methods  for  purposes  of 
section  10.  The  public  is  reminded, 
however,  that  inasmuch  as  rulemaking 
may  lead  to  a  change  or  changes  in  the 
Department’s  policies  respecting  escrow 
accounting  including  policies  respecting 
escrow  accounting  procedures,  that  this 
interpretation  only  pertains  pending 
adoption  of  a  final  rule  by  the 
Department  in  accordance  with  the 
Administrative  Procedures  Act  or  imtil 
this  interpretive  rule  is  withdrawn  or 
superseded. 

The  Inteqpretive  Rule 

IRESPA  Interpretive  Rule  1993-1) 

Escrow  Accounting  Methods 

The  Department  of  Housing  and 
Urban  Development  interprets  section 
10(a)  (1)  and  (2)  of  the  Real  Estate 
Settlement  Procedures  Act  (RESPA) 
with  respect  to  permissible  escrow 
accounting  methods  as  follows: 

Both  “individual-  (or)  single-item 
analysis’’  and  “aggregate  (or)  composite 
analysis’’  are  acceptable  escrow 
accounting  methods  under  sections 
10(a)  (1)  and  (2)  of  RESPA  for 
determining  the  maximrun  amounts 
which  may  be  accumulated  in  escrow 
accounts  for  purposes  of  this  Section. 
(Nothing  in  this  interpretation  shall 
prevent  mortgage  loan  documents  fiem 
specifying  an  accounting  method  or  any 
other  limitation  which  leads  to  lesser 
escrow  amounts  than  would  result  from 
these  analyses.)  Under  individual-  (or) 
single-item  analysis,  each  item 
accounted  for  may  represent  only  a 
single  payee  and  the  account  for  that 


payee  may  not  be  subdivided  into 
separate  sub-accoimts.  The  following 
appendix  contains  examples  of 
algorithms  which  illustrate  these 
accounting  methods.  These  illustrations 
should  not  be  interpreted  as,  in  any 
manner,  establishing  minimum  balance 
requirements  for  escrow  accounts;  they 
are  intended  only  to  illustrate  these 
methods. 


Appendix 


"Aggregate  (or)  composite  analysis"  is 
a  method  of  computing  required  escrow 
balances  and  deposits  considering  all 
escrow  items  as  a  whole.  The  following 
explains  the  accompanying  chart: 

Step  1.  Under  the  aggregate  method, 
in  establishing  requir^  payments  fi'om 
the  borrower,  the  servicer  would  first 
project  a  trial  monthly  (month-end) 
balance  for  the  account  as  a  whole  over 
the  next  twelve  months  (a  trial  nmning 
balance),  assuming  each  estimated 
disbursement  is  made  in  the  month  it  is 
due  and  assiuning  payments  from  the 
borrower  equal  to  V\2  of  the  estimated 
total  annual  escrow  account 
disbursements  are  received  each  month. 

Step  2.  The  servicer  would  then 
examine  the  monthly  trial  balance  and 
would  add  to  the  first  monthly  balance 
an  amount  just  sufficient  to  bring  the 
lowest  monthly  trial  balance  to  zero  and 
adjust  all  subsequent  monthly  balances 


accordingfy. 

Step  3.  'The  servicer  then  would  add 
to  the  monthly  balances,  if  it  chooses  a 
“cushion”  under  Section  10  of  RESPA, 
up  to  one-sixth  of  the  estimated  total 
annual  escrow  account  disbursements. 
’This  amoxmt  represents  up  to  two 
months  of  escrow  payments  to  the 
servicer  (net  of  any  increases  or 
decreases  because  of  prior  year 


shortages  or  suipluses  respectively). 
Under  this  algorithm,  wnen  the 


accoimt  is  being  newly  established,  at 
settlement,  the  monthly  balance  prior  to 
the  first  payment  (see  step  3)  is  the 
amount  to  start  the  escrow  account.  If 
there  are  disbursements  after  settlement 
but  prior  to  the  first  monthly  payment, 
funds  may  also  be  collected  for  these 
disbursements.  For  ongoing  accoimts, 
the  servicer  should  compare  the  actual 
balance  in  the  accotmt  to  the  projected 
monthly  balance  after  Step  3  to 
determine  any  shortage  to  be  made  up 
by  the  borrower  over  the  period  or  any 
surplus  to  be  returned  to  the  borrower. 

"Individual-  (or)  single-item  analysis" 
is  a  method  of  computing  required 
escrow  balances  and  deposits 


considering  each  escrow  item 
independently.  The  following  explains 
the  accompanying  chart: 

Step  1.  Under  the  single-item  method, 
in  establishing  required  payments  from 
the  borrower,  the  servicer  would  first 
project  a  separate  trial  monthly  (month- 
end)  balance  for  each  item  over  the  next 
twelve  months  (a  trial  rmming  balance), 
assuming  each  estimated  disbursement 
is  made  in  the  month  it  is  due  and 
assuming  payments  from  the  borrower 
equal  to  V12  of  the  estimated  total 
annual  escrow  account  disbursements 
for  each  item  are  received  each  month. 

Step  2.  The  servicer  would  then 
examine  the  monthly  trial  balance  for 
each  item  and  would  add  to  the  first 
monthly  balance  an  amount  just 
sufficient  to  bring  the  lowest  monthly 
trial  balance  for  ffiat  item  to  zero  and 
would  adjust  all  subsequent  monthly 
balances  accordingly. 

Step  3.  The  servicer  then  would  add 
to  the  monthly  balances  for  each  item, 
if  it  chooses  a  “cushion”  under  Section 
10  of  RESPA,  up  to  one-sixth  of  the 
estimated  total  annual  disbursements 
for  that  escrow  item.  *rhis  amount 
represents  up  to  two  months  of  escrow 
payments  for  each  item  to  the  servicer 
(net  of  any  increases  or  decreases 
because  of  prior  year  shortages  or 
surpluses  respectively). 

Under  this  algorithm,  when  the 
account  is  being  newly  established,  at 
settlement,  the  monthly  balance  prior  to 
the  first  payment  (see  step  3)  is  the 
amoimt  to  start  the  escrow  account.  If 
there  are  disbursements  after  settlement 
but  prior  to  the  first  monthly  payment, 
fun^  may  also  be  collected  for  these 
disbursements.  For  ongoing  accounts, 
the  servicer  should  compare  the  actual 
balance  for  each  item  in  the  account  to 
the  projected  monthly  balance  after  Step 
3  to  determine  any  shortage  to  be  made 
up  by  the  borrower  over  the  period  or 
any  surplus  to  be  returned  to  the 
borrower.  Under  this  method,  a  shortage 
or  surplus  is  based  on  an  analysis  of  the 
sum  of  all  individual  item  accounts. 

Examples  Illustrating  Aggregate  and 
Single-Item  Analyses 

Disbursements:  $360  for  school  taxes 
disbursed  on  September  20;  $1,200  for 
county  property  taxes — $500 
disbursed  on  July  25,  $700  disbursed 
on  December  10. 

Cushion:  Two  months. 

Settlement:  May  15. 

First  Payment:  July  1. 
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Dated:  January  14. 1993. 

Arthur  Hill, 

Assistant  Secntairyfw  Housing— Federat 
Housing  Commissioner. 

(FR  Doc.  93-1328  Filed  1-14-93;  2:3Spin) 
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DEPARTMENT  OF  EDUCATION 

National  Institute  on  Disability  and 
Rehabilitation  Research,  Office  of 
Special  Education  and  Rehabilitative 
Services 

Rnal  Funding  Priorities  for  FY 1993 
and  1994  for  Certain  Rehabilitation 
Research  and  Training  Centers 

AGENCY:  Department  of  Education 
ACTION:  Notice  of  final  funding  priorities 
for  fiscal  years  1993  and  1994  for  certain 
rehabilitation  research  and  training 
centers. 

SUMMARY:  The  Secretary  announces  final 
priorities  for  several  Rehabilitation 
Research  and  Training  Centers  (RRTCs) 
under  the  National  Institute  on 
Disability  and  Rehabilitation  Research 
fNIDRR)  for  fiscal  years  1993-1994.  The 
.Secretary  takes  this  action  to  focus 
research  attention  on  areas  of  national 
need  identified  through  NIDRR’s  long- 
range  planning  process.  These  priorities 
are  intended  to  improve  rehabilitation 
services  and  outcomes  for  individuals 
with  disabilities. 

EFFECTIVE  DATE:  These  priorities  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  priorities,  call  or  write  the 
Department  of  Education  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACT: 
Yvoime  Fleming,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3418,  Switzer  Building, 
Washington.  DC  20202-2572. 

Telephone:  (202)  205-8532.  Deaf  and 
hearing-impaired  individuals  may  call 
(202)  205-5516  for  TDD  services. 
SUPPLEMENTARY  INFORMATION:  This 
notice  contains  12  final  priorities  under 
the  RRTC  program.  Four  of  the  priorities 
are  in  various  aspects  of  spinal  cord 
injury;  three  cover  aspects  of  traiunatic 
brain  injury:  and  there  is  one  priority 
each  in  the  areas  of  stroke, 
neuromuscular  diseases,  multiple 
sclerosis,  arthritis,  and  fimctional 
assessment.  NIDRR  has  published 
additional  proposed  priorities  for  other 
RRTCs  and  other  programs  for  fiscal 
years  1993-1994,  and  the  final  versions 
of  those  priorities  will  be  published 
later.  Authority  for  the  RRTC  program  of 
NIDRR  is  contained  in  section  204(b)  of 
the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  760-762). 

Under  this  program,  the  Secretary 
makes  awards  to  public  agencies  and  to 
nonprofit  and  for-profit  private  agencies 
and  organizations,  including 
institutions  of  higher  education,  Indian 


tribes,  and  tribal  organizations.  The 
statute  provides  that  RRTCs  must  be 
operated  in  collaboration  with 
institutions  of  higher  education. 

The  Secretary  may  make  awards  for 
up  to  60  months  through  grants  or 
cooperative  agreements,  lire  piirpose  of 
the  awards  is  for  planning  and 
conducting  reseat,  training, 
demonstrations,  and  related  activities 
leading  to  the  development  of  methods, 

Erocedures,  and  devices  that  will 
enefit  individuals  with  disalnlities, 
especially  those  with  the  most  severe 
disabilities. 

The  final  priorities  suppmt  AMERICA 
2000,  the  President’s  strategy  for  moving 
the  Nation  toward  the  National 
Education  Goals.  National  Education 
Goal  5  calls  for  all  Americans  to  possess 
the  knowledge  and  skills  necessary  to 
compete  in  a  global  economy  and 
exercise  the  rights  and  responsibilities 
of  citizenship.  These  priorities  would 
address  Goal  5  by  helping  individuals 
with  disabilities  to  develop  the  skills 
necessary  to  live  and  work  successfully 
in  the  world  as  it  is  today. 

Under  the  regulations  for  this  program 
(see  34  CFR  352.32)  the  Secretary  may 
establish  research  priorities  by  reserving 
funds  to  support  particuleir  research 
activities,  (te  July  6. 1992,  the  Secretary 
published  a  notice  of  proposed 
priorities  in  the  Federal  Register  (57  FR 
29766).  The  Department  of  Education 
received  616  letters  commenting  on  the 
proposed  priorities.  A  munber  of 
mo^fications  were  made  to  the 
priorities  as  a  result  of  those  comments. 
The  comments,  and  the  Secretary’s 
responses  to  them,  are  discussed  in  an 
appendix  to  this  notice. 

Note:  This  notice  of  final  priorities  does 
not  solicit  applications.  A  notice  inviting 
applications  is  published  in  a  separate  notice 
in  this  issue  of  the  Federal  Re^^irter. 

Description  of  the  Rehabilitation 
Reseandi  and  Training  Cent«r  Program 
RRTCs  are  established  to  conduct 
coordinated  and  advanced  programs  of 
rehabilitation  research  on  designated 
rehabilitation  problem  areas  and  to 
provide  training  to  researchers  and 
service  providers.  Each  Center  must 
disseminate  and  encourage  the  use  of 
new  rehabilitation  knowledge  and 
publish  all  materials  for  dissemination 
or  training  in  alternate  formats  to  make 
them  accessible  to  individuals  with  a 
ra^e  of  disabling  conditions. 

The  statute  requires  that  each  Cmiter 
conduct  training  for  providws  of 
rehabilitation  services  at  various  levels, 
which  may  include  undergraduate,  in- 
service.  and  postgraduate  education. 
Each  RR'TC  ^o  must  conduct  an 
interdisciplinary  program  of  training  in 


rehabilitation  research,  including 
training  in  research  methodology  and 
appliea  research  experience,  that  will 
contribute  to  the  number  of  qualified 
researchers  working  in  the  area  of 
rehabilitation  resea:^.  NIDRR 
encourages  all  Centers  to  include 
individuals  with  disabilities  and 
minorities  as  trainees  in  clinical  and 
research  training. 

Each  Center  must  involve  individuals 
with  disabilities  and,  if  appropriate, 
their  family  members,  as  well  as 
rehabilitation  service  providers — 
including  vocational  rehabilitation 
service  providers — in  planning  and 
implementing  the  research  and  training 
programs,  in  interpreting  and 
disseminating  the  research  findings,  and 
in  evaluating  the  Center. 

The  Secretary  expects  each  RRTC  to 
conduct  a  multifaceted  program  of 
research  to  develop  solutions  to 
problems  confronting  individuals  with 
disabilities  in  order  to  achieve  the  goals 
specified  in  the  priority.  Applicants 
have  considerable  latitude  in  proposing 
the  specific  research  and  related 
projects  they  will  vmdertake  to  achieve 
the  designated  outcomes.  However,  the 
regulatory  selection  criteria  for  the 
program  (34  CFR  352.31)  require  that 
applicants  justify  their  choice  of 
research  projects  in  terms  of  the 
relevance  to  the  priority  and  to  the 
needs  of  individuals  with  disabilities. 
The  regulations  also  require  applicants 
to  present  a  scientific  methodology  that 
includes  reasonable  hypotheses, 
methods  of  data  collection  and  andysis, 
and  a  means  to  evaluate  the  extent  to 
which  project  objectives  have  been 
achieved. 

'The  Department  of  Education  is 
particularly  interested  in  ensuring  that 
the  expenditure  of  public  funds  is 
justified  by  the  execution  of  intended 
activities  and  the  advancement  of 
knowledge  and,  thus,  has  built  this 
accountability  into  the  selection  criteria. 
Not  later  than  three  years  after  the 
establishment  of  any  RRTC,  NIDRR  will 
conduct  one  or  more  reviews  of  the 
activities  and  achievements  of  the 
Center.  In  accordance  with  the 
provisions  of  34  CFR  75.253(a), 
continued  funding  depends  at  all  times 
on  satisfactory  performance  and 
accomplishment. 

NIDRR  is  in  the  process  of  developing 
a  revised  long-range  plan  focused  on 
achieving  six  goals  for  individuals  with 
disabilities:  (1)  Full  integration  into  the  , 
community,  (2)  full  employment.  (3) 
independence  and  empowerment,  (4) 
maximiun  hiunan  functioning  and 
health.  (5)  improved  vocational 
rehabilitation  services,  and  (6)  the 
translation  of  new  knowledge  and 
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technology  into  practice.  The  priorities 
in  this  notice  are  derived  from  the  long- 
range  planning  process  and  are  intend^ 
to  achieve  one  m  more  of  these  six 
outcomes. 

The  publication  of  these  final  funding 
priorities  does  not  obligate  the 
Department  of  Education  to  fund 
projects  in  any  or  all  of  these  areas. 
Fimding  of  particular  proiects  depends 
on  the  availability  of  hmds  and  the 
quality  of  the  applications  received.  The 
publication  of  these  primities  does  not 
preclude  the  Secretary  from  proposing 
additional  primities,  nor  does  it  limit 
the  Secretary  to  funding  only  these 
priorities,  subject  to  meeting  applicable 
rulemaking  requirements. 

Note:  The  Background  section  for  some  of 
the  priorities  may  contain  substantive 
requirements  that  must  be  followed  by  each 
applicant  for  those  priorities. 

Primities 

Under  34  C2TI  75.105(c)(3)  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  one  of  the 
following  priorities.  The  Secretary  will 
fund  under  this  competition  only 
applications  that  meet  one  of  these 
abrolute  priorities: 

Priority  1 — Rehabilitation  in 
Neuromuscular  Diseases  Background 

Netiromuscular  diseases  (NMDs)  of  all 
types  affect  approximately  500,000 
children  and  adults  in  the  United  States. 
NMDs  affect  all  the  components  of  the 
neuromuscular  organ  system,  and  most 
of  the  NMDs  are  slowly  progressive  or 
even  static  over  a  relatively  normal  life 
span.  However,  some  NMDs  can 
produce  severe  physical  disabiuties  in 
young  children,  result  in  wheelchair  use 
by  age  10,  and  even  (as  in  the  case  of 
Duchenne  muscular  dystrophy)  lead  to 
early  mortality  (REHAB  BRIEF,  VoL  lU, 
No.  9, 1988). 

NMDs  can  also  strike  productive 
adults  without  warning  in  mid-life, 
cause  physical  incapacities  and 
seriously  impair  health,  physical  and 
cognitive  functioning,  ability  to  work, 
and  family  life.  Individuals  with  NMD 
incur  muscular  weakness  and  atrophy, 
limb  contractures,  spinal  deformity, 
restrictive  lung  disease,  cardiovascular 
complications,  and  cognitive  and 
psychosocial  impairments  in  various 
degrees  and  combinations.  The  rates  of 
progression  may  vary  among  diseases 
and  among  individuals. 

Rehabihtation  is  necessary  to  inhibit 
deformity,  prolong  locomotive 
functicms,  preserve  mid  enhance 
maaipulation  skills,  maximize 
independent  functional  skilla.  and  assist 
the  individual  to  maintain  and  enhance 
a  normal  social,  behavioral,  and 


vocational  profile  (Goodgold,  General 
Principles  ^Management  and 
Evahiation  of  Neuromuscular  Disease, 
PM&R:  State  of  the  Art  Reviews,  Vol.  2, 
No.  4, 1968).  Rehabilitation  should 
consider  tiie  individual's  total  needs, 
and  include  attention  to  pulmonary, 
cardiovascular,  and  other 
complications,  as  well  as 
musculoskeletal  and  psychosocial  care. 
The  relatively  high  incidence  of 
cognitive  impairment  in  certain 
neuromuscular  diseases  has  important 
implications  for  educational  and 
vocational  planning  (Fowler,  Johnson. 
Yang,  1988). 

Individuals  with  NMDs  have 
significant  needs  far  vocational 
rehabilitation  services  to  enable  them  to 
maintain  or  regain  appropriate 
emplo)niient.  Reseai^  at  the  University 
of  California  at  Dftvis  indicates  that 
many  service  providers  underestimate 
the  vocational  potential  of  individuals 
with  NMDs,  focusing  instead  on  the  life- 
threatening  implications  of  some  NMDs. 
As  a  result,  the  vocational  rehabilitation 
service  system  needs  additional 
strat^es  and  training  to  optimize 
services  to  this  population. 

Priority:  An  I&TC  in  NMD 
rehabilitation  shall  focus  on  developing 
interventions  to  improve  the  lives  of 
individuals  with  NMDs,  and,  to 
accompli^  this,  shall — 

•  Develop  and  validate  quantitative 
measures  and  techniques  to  assess 
functioning,  including  measures  of 
endurance,  mobility,  strength,  and 
cognitive  performance,  and  use  these 
measures  to  both  document  the  natural 
course  of  NMDs  and  to  evaluate 
rehabilitation  interventions; 

•  Develop  and  evalviate  rehabilitaticm 
interventions,  including  technological 
aids  and  devices  and  exercise  training, 
among  others,  to  preserve  maximum 
physical  functioning,  longevity,  and 
independence,  and  assist  individuals 
with  NMDs  to  attain  and  maintain 
employment; 

•  Develop  and  evaluate  techniques  to 
restore  and  enhance  psychosocial  and 
cognitive  functioning; 

•  Develop  and  evaluate  strategies  to 
improve  vocational  rehabilitation 
services  and  vocational  outcomes  for 
this  population; 

•  Develop  and  evaluate  strategies  to 
assist  individuals  and  their  families  to 
adjiist  to  tile  impact  of  NMDs  and  to 
maintain  quality  of  life;  and 

•  Develop  and  evaluate  new  strategies 
to  address  Kfe-long  needs  for  health 
care,  rehdrilitation,  psychosocial  well¬ 
being,  employment,  and  independent 
living  for  individuals  witii  NMDs  and 
their  fiamilies. 


Priority  2 — Rehabilitation  and  Multiple 
Sclerosis  Backgmnnd 

Multiple  Sclerosis  (MS)  is  an  adult- 
onset  neurological  di^se  that  afiscts 
the  message-carrying  nerve  fibers  of  the 
central  nervous  system.  Some  of  the 
commcm  symptoms  include  fotigue,  loss 
of  coordination,  numbness,  vision 
problems,  muscle  weakness,  difficulty 
walking,  spasticity,  mid  urinary  and 
bowel  problems.  There  are  widely 
varying  combinations  of  symptmns  and 
rates  of  exacerbation  among  individuals. 
Some  have  few  symptoms,  which 
remain  fairly  consistent  over  time,  while 
a  small  number  rapidly  develop  severe 
disabilities.  Most  cases  fall  between  the 
extremes,  and  are  characterized  by 
exacerbations  followed  by  periods  of 
remission. 

Multiple  sclerosis  is  a  frequent  cause 
of  disability  in  the  young  adult 
population.  The  total  population  of 
individuals  with  MS  in  the  United 
States  is  probably  250,000-500,000 
(Baum  and  Rothschild,  Annals  of 
Neurology,  1981,  v.  10),  and.  since  a 
substantial  niunber  may  incur  severe 
disability  over  several  decades.  MS  is  a 
disease  that  has  considerable  social  cmd 
economic  impact.  The  age  of  onset  is 
usually  between  20  and  45  years — ^ivith 
a  mean  age  of  onset  of  33 — and  most  of 
those  affected  are  women.  Because  MS 
strikes  individuals  in  their  most 
productive  years,  just  when  they  are 
assuming  major  family  and  career 
responsibilities,  its  impact  is  often 
significant  (Scheinberg,  Multiple 
Sclerosis:  A  Guide  for  Patients  and 
Their  Families,  1983).  And  because  MS 
has  only  a  slight  impact  on  longevity,  an 
individual  can  expect  to  live 
approximately  30  years  after  the  onset  of 
MS. 

The  aim  of  MS  rehabilitation  is  to 
optimize  independent  functioning  and 
quality  of  life  for  people  with  the 
disease  and  for  their  families. 
Rehabilitation  has  been  associated  with 
the  diagnosis  and  treatment  of 
functional  limitations,  with  emphasis 
on  the  functional  assessment  of  motor, 
sensory,  and  cognitive  problems  and 
treatment  aimed  at  enhancing  function 
and  altering  behavior  (Halstead,  L.S., 
Grabois.  M.,  Medical  Rehabilitation, 
1985).  Because  there  is  no  available 
cure,  individuals  with  MS  must  have  **8 
coordinated  continuum  of  preventive, 
diagnostic,  therapeutic,  rehabilitative, 
supportive,  and  maintenance  services 
that  address  the  health,  social  and 
personal  needs  of  individuals  with 
mxiltiple  sclerosis  and  their  femilies” 
(National  MS  Sodely,  Long-term  Care 
Issues  in  Multiple  S^rosis,  1990). 
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Priority:  An  RRTC  in  the 
rehabilitation  of  individuals  with 
multiple  sclerosis  shall — 

•  Develop  and  evaluate  new  clinical 
interventions  and  rehabilitation 
strategies  to  improve  human 
functioning,  wUch  may  include  early 
intervention,  as  well  as  techniques  to 
improve  motor,  sensory,  cognitive, 
alimentary,  urinary,  and  sexual 
functioning  of  individuals  with  MS; 

•  Develop  and  evaluate  new 
rehabilitation  strategies,  including 
technology  and  assistive  devices,  to 
assist  individuals  with  MS  to  attain  or 
maintain  employment,  independence, 
and  maximal  quality  of  life; 

•  Develop  and  evaluate  new 
rehabilitation  strategies  to  promote  the 
maintenance  of  effective  psychosocial 
and  family  functioning;  and 

•  Develop  and  evaluate  new  models 
for  consumer  participation,  community 
integration,  and  long-term  care  in  the 
commimity. 

Priority  3 — Functional  Assessment  and 
Evaluation  of  Rehabilitation  Outcomes 

Background 

Improving  rehabilitation  practices  and 
outcomes  requires  an  ability  to  assess 
functional  status  and  changes  in  status 
in  many  areas,  including  motor 
function,  cognitive  function,  emotional 
and  interpersonal  function,  and  sensory 
function,  among  others.  Both 
rehabilitation  practitioners  and 
researchers  need  better  methods  and 
protocols  to  measure  and  assess  the 
various  elements  of  impairment, 
disability,  and  handicap. 

Functional  assessment  data  are  useful 
to  the  clinician  in  selecting  and 
monitoring  treatments  and  in 
determining  whether  or  not  treatment 
goals  have  been  achieved  (Fuhrer  and 
Halpem,  1984).  Accurate  functional 
assessment  data  are  important  to 
researchers  in  studies  of  the  incidence 
and  prevalence  of  specific  physical 
impairments  and  their  associated 
limitations  and  disabilities  (Kaufert, 
1983)  and  in  studies  predicting  post¬ 
rehabilitation  functioning.  Functional 
assessment  is  also  a  basic  component  of 
the  evaluation  of  rehabilitation 
interventions  and  services. 

A  common  classification  scheme  of 
impairment,  disability,  and  handicap, 
comparable  to  the  World  Health 
Organization’s  (WHO’s)  International 
Classification  of  Diseases,  9th  edition,  is 
fundamental  to  the  development  of  an 
assessment  system.  The  WHO  trial 
International  Classification  of 
Impairments,  Disabilities,  and 
Handicaps  may  be  a  useful  starting 
point  in  developing  a  common  language 


for  describing  rehabilitation  outcomes. 
Ihe  Functional  Independence  Measure 
(FIM)  (Granger  and  Hamilton,  1987),  a 
descriptive,  criterion-referenced  scale, 
has  gained  some  acceptance  as  a 
measiirement  system  and  is  another 
useful  starting  point  to  be  considered  in 
the  development  of  an  assessment 
system. 

There  are  numerous  tools  to  measure 
specific  components  of  human 
performance;  e.g.,  strength,  endurance, 
ener^  expenditiure,  range  of  motion, 
musae  activity,  and  sensory  function. 
However,  these  assessments  often  are 
based  on  subjective  observation  or  on 
locally  unique  applications  of 
assessment  technology,  so  that  it  is 
difficult  to  make  comparisons  of  clinical 
data  between  rehabilitation  settings. 
Furthermore,  most  assessment  tools  are 
based  on  single  body  systems  and  have 
not  been  incorporated  into  an 
integrated,  multidimensional  analysis 
that  would  provide  meaningful 
measures  of  outcomes  after 
rehabilitation.  A  common  measurement 
system  would  permit  meaningful 
comparisons  of  the  effects  of  &e  same 
intervention  administered  in  different 
amoimts  or  levels  of  intensity,  as  well 
as  comparisons  across  various  types  of 
interventions  and  rehabilitation  settings. 

'There  has  been  less  research  in 
developing  measures  of  handicap. 
Handicap  refers  to  limitations  in  social 
role  performance  and  work 
productivity.  While  measures  of 
remunerative  activity  are  available,  tools 
for  assessing  social  role  performance 
(e.g.,  parenting  or  spousal  relationships) 
are  lacking,  as  are  tools  to  measiue  the 
individual’s  integration  into  the 
community.  There  is  also  a  dearth  of 
measvues  to  examine  the  effect  of 
environmental  factors — such  as  physical 
barriers,  communication  barriers,  and 
policy  or  attitudinal  barriers — ^in 
creating  handicaps.  Because  ultimate 
outcomes  of  rehabilitation  should  be 
holistic,  researchers  and  clinicians  need 
common  measures  of  the  extent  of 
handicap  and  the  effect  of  rehabilitation 
in  ameliorating  handicap. 

Rehabilitation  practice  uses  a  diverse 
array  of  therapeutic  techniques,  devices, 
and  modalities.  While  precise 
measurement  of  a  specific  intervention 
and  its  outcome  is  often  difficult,  it  is 
a  prerequisite  to  determining  efficacy 
and  cost  benefit.  Standardized  measures 
of  such  interventions  as  physical, 
vocational,  and  psychosocial 
rehabilitation,  family  involvement,  and 
community  integration  are  also  needed, 
as  is  a  system  to  characterize  and 
evaluate  the  different  rehabilitation 
programs  and  service  delivery  settings 
in  which  interventions  are  applied. 


Priority:  An  RRTC  in  functional 
assessment  and  evaluation  of 
rehabilitation  outcomes  shall  enhance 
the  capacity  of  the  rehabilitation  field  to 
apply  appropriate  rehabilitation 
interventions  and  assess  their  outcomes. 
To  achieve  these  objectives,  the  Center 
shall — 

•  Develop  and  evaluate  quantitative 
measurement  systems  for  assessing 
functional  abilities,  clinical 
interventions,  and  rehabilitation 
outcomes  resulting  from  changes  in 
functional  status; 

•  Develop  and  evaluate  measures  of 
handicap  and  well-being — ^including 
such  areas  as  quality  of  life, 
employment,  and  commimity 
integration' — and  evaluate  the  utility  of 
these  measures  for  assessing  the  effect  of 
various  rehabiUtation  interventions  on 
level  of  handicap;  and 

•  Identify  valid  and  reliable  measures 
of  social  and  environmental  factors  that 
affect  rehabilitation  success  and  test  the 
usefulness  of  these  measures. 

In  addition,  the  Center  shall — 

•  Work  with  a  broad  spectrum  of 
rehabilitation  researchers  and  clinicians 
throughout  the  Nation  to  apprise  them 
of  the  ongoing  work,  obtain  their  inputs, 
and  provide  professional  education  on 
the  issues  and  methods  of  functional 
assessment  and  evaluation  of 
rehabilitation  outcomes; 

•  Work  closely  with  other  relevant 
RRTCs  and  R^abilitation  Engineering 
Centers  to  assure  the  broadest  utility 
and  acceptability  for  the  assessment 
systems  and  the  appropriate  use  of  new 
measurement  devices  and  technologies; 

•  Coordinate  with  any  efforts  in 
functional  assessment  and  evaluation  of 
rehabilitation  outcomes  by  the  new 
National  Center  for  Medici 
Rehabilitation  Research  of  the  National 
Institutes  of  Health  and  other  relevant 
research  entities;  and 

•  Involve  individuals  with 
disabilities  in  the  selection  and 
definition  of  outcome  measures. 

Priority  4 — Arthritis  Rehabilitation 

Backgroimd 

'The  term  “arthritis”  encompasses  a 
large  group  of  rheumatic  diseases  that 
affect  the  joints  and  connective  tissues 
that  support  the  skeleton  and  the 
body — such  as  muscles,  tendons,  and 
ligaments — and  that  protect  and  cover 
internal  organs.  Although  the  overall 
prevalence  of  rheumatic  diseases 
increases  with  age.  many  young  adults 
and  children  also  are  affected.  About 
one  in  seven  Americans,  or  as  many  as 
37  million,  suffer  from  some  form  of 
rhevunatic  disease,  and  the  annual 
economic  impact  of  arthritis  alone  is 
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estimated  at  $9  billimi  (1990  Annual 
Report,  Arthritis  and  Musculoskeletal 
Diseases  Interagency  Coordinating 
Committee). 

This  priority  focuses  on  three  types  of 
arthritis  that  account  for  the  most 
disability; 

(1)  Degenerative  joint  disease  or 
osteoarthritis  (OA)  is  the  most  common 
form  of  arthritis  and  is  most  likely  to 
cause  disability  through  impairments  in 
the  knees,  hips,  and  spine.  Certain 
occupations  that  require  frequent  knee 
bent^g  may  lead  to  osteoarthritis. 

(2)  A  chronic  inflammatory  disease  of 
unknown  cause,  rheumatoid  arthritis 
(RA)  afflicts  more  than  two  million 
Am^cans,  and  it  afreets  at  least  twice 
as  many  women  as  men.  This  disorder 
causes  inflammation,  pain,  and  swelling 
in  the  linings  of  the  joints,  and  also  can 
produce  su^  generd  symptoms  as 
weakness,  fatigue,  and  loss  of  appetite. 
The  disease  tends  to  be  both  diionic 
and  irregular  and  is  frequently 
disabling. 

(3)  More  than  200,000  American 
children  are  afflicted  with  some  form  of 
arthritis.  One  of  these  diseases,  juvenile 
rheumatoid  arthritis  (JRA),  accounts  for 
about  5,000  new  cases  each  year  and 
resembles  adult  RA  in  that  it  is  a 
chronic  inflammatory  disease  of 
unknown  cause  that  is  characterized  by 
joint  pain  and  related  symptoms  and 
apparent  defects  in  regulation  of  the 
immune  system  (1990  Annual  Report, 
Arthritis  and  Musculoskeletal  Diseases 
Interagency  Coordinating  Committee). 

Arthritis  is  a  degenerative  condition 
in  that  exacerbations  lead  to  further 
impairments  and  limitations. 

Individuals  who  have  arthritis  often 
exhibit  symptoms  of  fatigue,  depression, 
sleeplessness,  and  intense  chronic  pain. 
Their  lives  may  be  marked  by  inactivity, 
unemployment,  and  psychosocial 
withdrawal. 

Researchers  and  clinicians  have 
begun  to  investigate  rehabilitation 
solutions  such  as  pain  management 
techniques,  exercise  regimens, 
endurance  training,  job  modifications, 
and  new  approaches  to  social  and 
commimity  participation.  Service 
delivery  methods,  such  as  team  care, 
care  in  the  local  community,  family 
involvement,  and  the  use  of  assistive 
technology,  appear  to  lead  to  more 
favorable  rehabilitation  outcomes. 
However,  major  modifications  in 
rehabilitation  await  conclusive  evidence 
of  the  efficacy  of  these  promising 
interventions. 

Priority:  An  RRTC  in  rehabilitation  of 
individuals  with  arthritis  shall — 

•  Develop  and  evaluate  improved 
rehabilitatiim  treatment  techniques  that 
maintain  and  restore  physical. 


psychological,  and  vocational 
functiomng  and  reduce  chronic  pain; 

•  Devel^  and  evaluate  new 
rehabilitation  strategies,  including 
tecluM^ogy  and  assistive  devices,  that 
will  aid  individuals  with  arthritis  to 
attain  or  maintain  employment; 

•  Develop  early  interventions, 
including  f^ily  strategies,  that  will 
prevent  or  ameliorate  psychosocial  and 
educational  prc^lems  often  associated 
with  JRA;  and 

•  Develop  or  adapt  and  evaluate 
acceptable  measures  to  assess  function, 
quantify  rehabilitation  interventions, 
and  assess  outcomes  in  human 
functioning,  employment,  and 
community  integration. 

Priority  5 — Stroke  Pehabilitation 
Background 

Stroke  is  a  major  cause  of  disability 
leading  to  institutionalization  for 
elderly  persons.  In  1986  the  American 
Heart  Association  estimated  that 
approximately  350,000  Americans 
survived  strokes,  adding  to  the  total  of 
over  two  million  stroke  survivors,  many 
of  whom  required  chronic  care  (Wolf, 
1989).  About  two  thirds  of  stroke 
survivors  have  permanent  dis^iliUes. 
An  estimated  40  percent  of  all  medical 
rehabilitation  patients  are  stroke 
survivors,  presenting  a  major  challenge 
to  the  rehabilitation  field.  The 
recommendations  of  a  1989  NIDRR- 
funded  conference  on  Methodologic 
Issues  in  Stroke  Outcome  Research  were 
published  by  the  American  Heart 
Association  in  the  September,  1990 
Supplement  to  Stroke:  A  Journal  of 
Cerebral  Circulation  and  are  one 
foimdation  for  this  priority. 

The  impact  of  residual  impairments  of 
stroke  is  profound,  requiring  prolonged 
therapy  and  adjustment  to  the 
likelihood  of  long-term  significant 
disability.  Many  stroke  survivors  are 
dependent  on  others  for  assistance  with 
self-care  and  mobility,  and  svuvivors  are 
often  limited  in  their  options  for  social 
interaction  and  community 
participation.  The  physical,  social,  and 
vocational  functioning  of  stroke 
sruvivors  in  the  community  is 
significantly  poorer  than  that  of  age- 
matched  persons  in  control  groups. 
While  the  incidence  of  strol»  is  lower 
in  the  working  age  population,  strokes 
can  have  devastating  consequences  for 
return  to  work  or  other  employment 
outcomes. 

Approximately  half  of  all  individuals 
who  survive  a  stroke  are  disabled  by 
neurological  impairments  such  as 
muacular  weakness  or  paralysis, 
impaired  cognition,  communication 
disorders,  visual  field  loss,  perceptual 


deficits,  mcontinenca,  or  depresskHi. 

Yet,  rehabilkatiim  practitioners  have 
demonstrated  the  potential  to  assist 
these  individuals  to  function  with  a 
significant  demee  of  independence. 

Stroke  rehamlitation  research  is 
specifically  ctmeemed  with  the  large 
number  of  stredee  survivors  and  their 
residual  impairments  and  disabilities. 
ProvidBrs  of  rehabilitation  services, 
payers,  and  individuals  and  their 
feu^lies  need  assurances  that 
rehalnlitation  interventiems  ere 
appropriate  and  cost-efrective.  This,  in 
turn,  reqinres  validated  knowledge  of 
the  basic  determinants  and  parametos 
of  disabihty  and  the  efficacy  of 
rehabilitation  interventions  (Gresham, 
1986). 

A  key  to  both  improved  research  and 
better  care  for  individuals  is  a  valid 
classification  system  based  on  clear 
descriptions  of  the  variety  of  natural 
histories  and  prognoses  (Basmajian, 
1989).  Stroke  rehabilitation  outcome 
research  must  be  concerned  with  a 
range  of  issues,  including  prevention  of 
recurrence  and  of  secondary 
complications,  restoration  uid 
maximization  of  remaining  functimi, 
and  psychosocial  factors  that  facilitate 
living  and  working  in  the  community. 

Priority:  An  RRTC  on  stroke 
rehabilitaticHi  shall  develop  approaches 
that  will  improve  the  outcomes  of 
rehabilitation  for  individuals  who  have 
had  strokes,  and  shall — 

•  Assess  the  predictive  accuracy  of 
prognostic  indicators  (either  existing  or 
developed  by  the  Center)  and  develop 
systems  to  apply  predictive  knowledge 
in  clinical  practice; 

•  Develop  valid  classification 
schemes  to  meas  are  and  describe  stroke 
and  the  concomitant  impairments  and 
disabilities; 

•  Develop  and  evaluate  rehabilitation 
interventions  to  improve 
communication,  cognition,  neuromotor 
functioning,  and  emotional,  family, 
vocational,  or  commimity  adjustment; 

•  Develop  valid  measures  to  assess 
rehabilitation  outcomes  after  stroke, 
including  long-term  outcomes  in  the 
community  and  the  woriq)lace;  and 

•  Develop  and  assess  rehabilitation 
and  health  care  service  delivery  models, 
including  self-contained  stroke 
rehabilitation  units,  coordinated  team 
care,  and  vocational  rehabilitation 
services. 

Priorities  6-8 — Rehabilitation  in 
Traumatic  Brain  Injury 

Background 

Traumatic  brain  injury  (TBI)  is 
defined  as  brain  damage  externally 
inflicted  trauma  to  the  head  that  results 
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in  significant  impairment  to  an 
individual’s  physical,  psychosocial,  or 
cognitive  functional  abilities.  It  is 
characterized  by  altered  consciousness 
(coma  or  post-trauma  amnesia)  during 
the  acute  phase  after  injiuy,  the 
duration  of  which  varies  greatly  among 
individuals,  usually  depending  on  the 
severity  of  the  injury. 

The  peak  indaence  of  TBI  is  between 
the  ages  of  15  and  24,  and  it  is  two  to 
three  times  more  common  in  males  than 
females.  Most  persons  with  TBI  are 
single  and  are  likely  to  have  limited 
education  and  employment  experience. 

A  si^ficant  ntunber  have  histories  of 
alcohol  or  dnig  use.  or  have  imdergone 
psychiatric  care  prior  to  their  head 
injuries  (Kraus  et  al.,  1983). 

The  National  Head  Injury  Foundation 
reports  that  every  year  30,000  to  50,000 
of  the  400,000  to  600,000  people  who 
sustain  TBIs  are  left  with  noticeable 
physical,  sodd,  and  cognitive  defidts 
severe  enough  to  prevent  them  fiom 
returning  to  their  former  levels  of 
function.  The  nrunber  of  survivors 
requiring  comprehensive  and  extended 
periods  of  rehabilitation  has  also 
increased  dramatically  since  the 
introduction  of  sophisticated  emergency 
care  and  travuna  centers. 

The  residual  defidts  that  result  from 
TBI  may  be  grouped  as  follows; 

(1)  Physical  impairments — 
impairments  of  gait,  limb  spasticity, 
lalrared  speech,  vision  difficulties,  poor 
balance,  hearing  loss,  other  sensory 
impairments,  headaches,  lack  of 
coordination,  paralysis,  and  potential 
for  seizure  disorders: 

(2)  Cognitive  impairments — ^loss  of 
alertness,  attention,  concentration, 
learning  and  memory,  abstraction, 
conceptualization,  and  problem-solving; 

(3)  Executive  impairments — loss  of 
ability  to  plan,  organize,  and  carry  out 
goal-direded  activity:  inability  to 
modulate,  monitor,  evaluate,  regulate, 
and  self-corred  on-going  behavior;  and 

(4)  Psychosocial  impairments — 
tendency  toward  sodal 
inappropriateness,  inability  to  control 
emotions,  fatigue,  mood  swings,  sexual 
dysfunction,  restlessness,  lack  of 
motivation,  and  inability  to  form  and 
maintain  relationships. 

Prevention  and  treatment  of  the  many 
secondary  medical,  psychological,  and 
cognitive  complications  will  enable 
many  survivors  of  TBI  to  progress 
purposefully  through  acute 
rehabilitation  and,  after  discharge,  to 
remain  in  the  home  and  commimity 
without  frequent  return  to  the  hospital 
or  rehabilitation  facility  to  remediate  the 
problems.  Because  brain  injury  research 
and  service  programs  are  relatively 
recent  developments,  there  have  been  to 


date  few  definitive  solutions  to  the 
complex  rehabilitation  problems  of  TBI. 
Frequently,  service  delivery  methods 
from  developmental  disabilities, 
correctional  rehabilitation,  and  mental 
health  models  have  been  transferred  or 
modified  for  rehabilitation  purposes. 

Individuals  with  TBIs  frequently  need 
interventions  in  the  areas  of  education, 
vocational  education,  and  vocational 
rehabilitation  to  enable  them  to  obtain 
and  retain  appropriate  employment. 
Because  TBI  may  involve  a  lasting 
combination  of  cognitive  and 
neurobehavioral  impairments,  and 
sometimes  motor  and  communications 
impairments  as  well,  these  individuals 
require  individualized  rehabilitation 
strategies,  often  long-term. 

The  scope  and  severity  of  the 
disabilities  and  the  opportimity  to 
improve  outcomes  indicate  a  need  for  a 
substantial  body  of  programmatic 
research  to  provide  information  and 
imderstanding  of  the  many  diagnostic, 
evaluative,  therapeutic,  and  community 
reintegration  issues  related  to  TBI.  Thus, 
the  Sectary  is  proposing  priorities  for 
three  Centers  in  various  aspects  of  head 
trauma  research. 

Each  of  the  Centers  to  be  funded 
imder  these  priorities  must  coordinate 
with  other  NIDRR-sponsored  RRTCs  and 
model  systems  on  brain  injury,  and  with 
the  RSA-funded  regional  centers  oh  TBI. 

Priority  6— Rehabilitation  Interventions 
in  TBI 

An  RRTC  on  the  prevention  of 
secondary  complications  and  the 
development  of  interventions  to 
improve  functioning  of  individuals  with 
TBI  shall— 

•  Develop  a  valid  methodology  to 
measure  and  describe  the  course  of 
brain  injury  recovery  and  clinical 
sequelae; 

•  Develop  and  test  prognostic 
indicators  of  rehabilitation  outcome 
including  eculy  predictors  of  functional 
outcomes  for  ^1  age  groups; 

•  Develop  and  evaluate  new  methods 
of  prevention  and  treatment  of  the 
secondary  medical,  psychological,  and 
neiuubehavioral  complications  of  TBI; 

•  Identify  individual  characteristics 
and  environmental  barriers  that 
contribute  to  the  development  and 
exacerbation  of  seconda^ 
complications,  and  develop 
interventions  to  address  them;  and 

•  Develop  and  evaluate  new 
rehabilitation  interventions  for 
commimity-based  rehabilitation  to 
improve  the  medical,  neurobehavioral, 
psychological,  and  social  functioning  of 
persons  with  moderate  to  severe  TBI. 


Priority  7— Community  Integration  and 
TBI 

An  RRTC  to  advance  the  outcomes  of 
independent  living  and  community 
integration  for  individuals  with  TBI 
shall— 

•  Develop  and  evaluate  valid 
measures  of  community  integration  for 
the  TBI  popiilation; 

•  Develop  and  evaluate  effective 
models  of  commimity  integration; 

•  Develop  and  evsluate  successful 
models  for  optimizing  support  to  and 
from  families  during  rehabilitation  and 
community  intention; 

•  Develop  and  evaluate  treatment 
strategies  to  enhance  neurobehavioral 
functioning  and  cognition,  especially  as 
related  to  employment  and  community 
integration; 

•  Develop  strategies  to  enhance  the 
accessibility  of  independent  living  and 
employment  opportunities  for 
individuals  with  TBI; 

•  Delineate  the  types  of  services 
needed  in  the  conununity  to  meet  the 
rehabilitation  needs  of  persons  with  TBI 
and  evaluate  the  appropriateness  and 
efficacy  of  community  services; 

•  Develop  and  evaluate  models  for 
the  prevention  and  treatment  of 
substance  abuse,  including  the 
timeliness  of  intervention,  among 
individuals  with  TBI;  and 

•  Develop  and  evaluate  innovative 
approaches  to  enhance  neurobehavioral 
fimction  and  psychological  adjustment. 

Priority  8 — Vocationcd  Rehabilitation 
and  Employment  in  TBI 

An  RRTC  to  improve  vocational 
rehabilitation  services  for  individuals 
with  TBI  and  enhance  their  long-term 
employment  outcomes  shall — 

•  Develop  and  evaluate  new  strategies 
of  vocational  rehabilitation,  job 
placement,  and  work  adjustment 
services,  including  models  for 
competitive  employment; 

•  Identify  and  demonstrate  effective 
transition  models  from  school  to  work 
for  school-age  TBI  survivors; 

•  Develop  and  evaluate  improved 
programs  of  vocational  education  and 
vocational  training  for  this  population; 

•  Identify  types  of  job 
accommodations  that  will  enable  TBI 
survivors  to  work  productively:  and 

•  Develop  community-based  support 
services  to  provide  ongoing  supports 
needed  to  maintain  employment  for  the 
long  term. 

Priorities  9-12— Rehabilitation  of  Spinal 
Cord  Injury 

Backgroimd 

Spinal  Cord  Injury  (SO)  results  bom 
trauma  to  the  lower  central  nervous 
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system  that  has  a  catastrophic  effect  on 
physical  functioning  and  major  effects 
on  psychosocial  and  vocational 
functioning  as  wall.  The  primary  effects 
are  loss  of  motor  function  and  loss  of 
sensation  below  the  level  of  injiiry. 
Because  of  the  nature  of  the  injury,  the 
survivor  is  vulnerable  to  a  myriad  of 
debilitating  and  costly  medic^  and 
social  complications.  While  SQs  are 
relatively  uncommon,  they  are  always 
costly  in  terms  of  hospitalization  and 
rehabilitation  expenditvires,  loss  of 
income  and  assets,  and  effects  on  the 
quality  of  life. 

Kraus,  et  al.  (1983)  estimated  the 
annual  incidence  of  acute  SCI  in  the 
United  States  to  be  approximately  50 
per  million  population.  Vehicular 
accidents  are  the  primary  cause  of  these 
injuries.  SCI  often  occurs  in  a  young 
population  that  will  incur  major  lifetime 
m^cal  costs  if  rehabilitation  is  not 
successful.  The  SQ  typically  occurs  to 
males  between  the  ages  of  15  and  24. 
They  are  likely  to  be  single,  have 
limited  educational  levels,  and  not  be 
established  in  careers  or  even  long-term 
employment.  The  recent  scientific 
literatiue  indicates  that  many  of  these 
young  men  have  learning  disabilities  or 
problems  with  alcohol  and  substance 
abuse  which  place  them  at  high  risk  for 
trauma  and  interfere  with  rehabilitation 
success  after  injury. 

The  Secretary  is  proposing  priorities 
for  four  RRTCs  to  develop  solutions  to 
problems  in  the  rehabilitation  of 
individuals  with  SQs.  Each  of  these 
RRTCs  must  coordinate  with  the  Spinal 
Cord  Injury  Special  Demonstration 
projects,  also  funded  by  NIDRR,  to 
ensure  the  timely  transfer  of  new 
rehabilitation  knowledge  to  the 
demonstration  projects. 

Priority  9 — Secondary  Complications  in 

sa 

Background 

Preventing  or  treating  costly 
secondary  medical  complications 
enhances  the  health  status, 
employability,  and  potential  for 
independent  functioning  of  individuals 
with  SQ.  Many  individuals  with  SQ 
remain  in  acute  care  hospitals  or 
musing  facilities  for  extended  lengths  of 
stay  beirause  of  decubitus  ulcers,  urinary 
tract  infection,  mass  reflex  spasticity, 
deep  vein  thromboses,  and  other 
secondary  complications. 

Significant  progress  has  been  made  in 
the  prevention  and  treatment  of 
secondary  complications  of  SQ  such  as 
urinary  tract  infections  (Lloyd,  1989; 
Nanninga,  1980;  Montgomery,  1985), 
deep  vein  thrombosis  (Green,  1986, 
1987, 1991;  Merli,  1990),  and  other 


circulatory  disorders  and  respiratory 
complications  (Stover,  et  al.,  1984). 

Pnority:  An  RRTC  on  secondary 
complications  shall  focus  on  improving 
the  Actioning  of  individuals  with  SQ 
by  developing  new  clinical  methods  and 
service  delivery  techniques  that  will 
prevent  or  ameliorate  secondary 
complications.  Tlie  Center  shall — 

•  Define  the  clinical  course  of  SQ 
and  the  development  and  exacerbation 
of  debilitating  complications; 

•  Develop  and  evaluate  techniques  to 
reduce  the  incidence  of  secondary 
complications  and  minimize  the 
debilitating  and  costly  consequences  of 
both  frequent  hospitalization  and 
lengthy  medical  treatment; 

•  Develop  and  evaluate  interventions 
to  optimize  individual  functioning  in 
individuals  with  SQ;  and 

•  Validate  methods  to  involve  family 
members  in  the  rehabilitation  process 
and  to  maximize  consumer  self¬ 
management  of  the  rehabilitation 
process. 

Priority  10 — Community  Integration  for 
Individuals  With  Spinal  Cord  Injury 

Background 

Tire  literature  on  spinal  cord  injury 
suggests  that  post-injury  life  expectancy 
is  now  as  high  as  30-40  years  (REHAB 
BRIEF,  Vol.  IX.  No.  12).  These  can  be 

E reductive  years  of  work,  study,  family 
fe,  independent  living,  leisure 
activities,  and  commrmity  participation. 
However,  there  are  many  obstacles  that 
must  be  addressed  if  these  objectives  are 
to  be  realized.  These  include  problems 
in  maintaining  health  status; 
disincentives  to  work,  marriage,  and 
femily  life;  hi^  costs  and  imavailability 
of  qudity  health  care;  and  restrictions 
caiised  bv  mobility  limitations  and 
inaccessibility. 

Priority:  An  RRTC  in  commimity 
intention  for  individuals  with  SQ 
shall  develop  and  disseminate  new 
knowledge  and  techniques  to — 

•  Improve  personal  and  psychosocial 
adjustment  after  SQ: 

•  Enhance  femily  life,  including 
involvement  of  femily  members  in 
rehabilitation,  and  options  for  marriage, 
sexuality,  reproduction,  and  parenting; 

•  Enhemce  participation  in 
commimity  lira; 

•  Improve  techniques  for^maintaining 
health  status;  and 

•  Improve  systems  for  long-term  care 
in  the  community. 

Priority  11 — Vocational  Rehabilitation 
and  Employment  for  Individuals  With 
Spinal  Cord  Injury 

Background 

Data  indicate  that  at  least  70  percent 
of  individuals  with  SQ  are  unemployed 


at  five  years  post-injury,  and  more  than 
60  percent  are  unemployed  at  ten  years 
post-injury  (Menter,  R.R.,  in  Apple,  D.F 
and  L.M.  Hudson,  eds..  Spinal  Cord 
Injurv:  The  Model,  1991).  Individuals 
who  have  sustained  SQ  are  capable  of 
productive  work  in  many  fields  and  at 
many  levels,  but  there  appear  to  be  a 
number  of  obstacles  to  realizing  this 
emplo^ent  potential. 

While  continuing  health  maintenance 
problems,  limited  functional  capacities, 
and  incomplete  community  integration 
may  contribute  to  this  problem, 
unacceptably  high  unemployment 
persists  even  among  those  in  whom 
acute  rehabilitation  and  physical 
restoration  have  been  quite  successful. 
Obstacles  that  have  been  identified 
include:  financial  disincentives  in 
public  policy,  inadequate  vocational 
rehabilitation  services,  disincentives  in 
employee  benefit  plans,  environmental 
and  transportation  barriers,  barriers  to 
personal  assistance  services  at  the  job 
site,  and  concomitant  disabilities  such 
as  learning  disabilities  or  substance 
abuse. 

Priority:  An  RRTC  on  vocational 
rehabilitation  and  emplo)nnent  for 
individuals  with  SQ  shall  develop 
techniques  to — 

•  Increase  the  incidence  and  duration 
of  employment  and  the  level  and  quality 
of  work  life  for  individuals  with  SQs; 

•  Improve  the  quantity  and 
appropriateness  of  vocational 
rehabilitation  services  to  individuals 
with  SQ; 

•  Maximize  the  incentive  to  work  at 
an  optimum  level  with  improved  cost- 
benefit  ratios  to  society; 

•  Improve  educational  and  vocational 
training  programs  for  individuals  with 
SQ;  and 

•  Reduce  physical  and  attitudinal 
barriers  to  employment  and  provide 
work-related  supports  to  enhance  the 
likelihood  of  successful  employment. 

Priority  12 — Agjng  With  Spinal  Cord 
Injury 

Background 

The  increased  post-injury  fife 
expectancy  has  resulted  in  a  new 
phenomenon  that  is  not  well 
understood — a  population  aging  with 
SQs.  Initial  studies  of  this  phenomenon 
indicate  that  significant  changes  in 
function,  equipment  needs,  and  costs  of 
care  occur  as  individuals  get  older 
(Menter,  op.  cit). 

Observers  have  noted  that  the  patterns 
of  problems  related  to  aging  differ  along 
throe  major  dimensions  of  injiuy:  the 
type  of  neurological  injury  (e.g.,  high  or 
low,  complete  or  incomplete),  age  at 
onset  of  the  injury,  and  the  historical  era 
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in  which  the  injury  occurred.  Most 
individuals  experience  declines  in 
functional  capacities  as  they  age. 
However,  normal  declines  hi  muscle 
strength,  range  of  motion  of  the  joints, 
or  pulmonary  or  cardiovascular  capacity 
may  significantly  interfere  with  the  SQ 
individual’s  ahiUty  to  function  or  to 
compensate  for  other  limitations,  may 
lead  to  increased  disability  and 
hospitalization,  and  may  even  be  life- 
threatening. 

These  p%siological  dianges  are  often 
accompani^  by  Ganges  in  the  social 
support  systems,  such  as  changes  in 
family  composition;  diminish^ 
resources  brought  on  by  loss  or  aging  of 
parents  or  spiouse,  or  retirement;  and 
changes  in  housing  or  community 
programs.  There  is  also  a  major  increase 
in  costs  of  care  when  the  individual 
requires  more  frequent  hospitalization, 
more  personal  assistance,  and  more 
assistive  technological  devices. 

Priority:  An  RRTC  to  address  the 
problems  of  aging  with  SQ  shall — 

•  Develop  a  better  understanding  of 
the  natural  course  of  SCI  as  persons  age; 

•  Develop  techniques  for  individums 
aging  with  SCI  to  maintain  functional 
capabilities  and  to  cope  with  additional 
functional  losses; 

•  Develop  regimens  for  nutrition, 
exercise,  stress  management,  health 
maintenance,  and  self-care  to  minimize 
the  impacts  of  aging  with  SQ;  and 

•  Develop  m^c^s  to  maintain 
commimity  integration,  employment, 
family  life,  and  independent  living  for 
individuals  aging  with  SQ. 

Applicable  Program  Regulations:  34 
CFR  parts  350  and  352. 

Program  Authority:  29  U.S.C  760-762. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.133B.  Rehabilitation  Research 
and  Training  Centers) 

Dated;  November  23, 1992. 

Lamar  Alexander, 

Secretary  of  Education. 

Appendix — ^Anal3rsi8  of  Comments  and 
Changes 

The  Department  received  616 
comments  in  response  to  the  proposed 
priorities.  Many  additional  comments 
were  received  after  the  deadline  date 
and  could  not  be  considered  in  this 
response.  Most  of  the  comments  were 
generally  supportive  of  the  priorities, 
but  many  made  suggestions  for 
modifications.  In  addition,  a  number  of 
individuals  and  organizations  urged  the 
addition  of  other  specific  priorities.  This 
Appendix  first  presents  and  discusses 
the  comments  that  were  general  and 
applicable  to  several  or  all  of  the 
priorities.  Second,  the  comments 
received  on  each  specific  priority  are 


discussed  in  the  order  in  which  the 
priorities  were  published.  Finally,  the 
comments  calling  for  additional 
priorities  are  discussed  at  the 
conclusion  of  this  Appendix.  , 

General  Comments 

Comment:  Several  commenters 
recommended  that  RRTCs  should 
involve  not  only  individuals  with 
disabilities  but  also  representatives  of 
insinance  companies  or  others  who 
represent  the  public,  the  ultimatepayers 
for  most  rehabilitation  services.  The 
contention  was  that  this  would  make 
RRTCs  more  responsible  and  provide  an 
incentive  to  develop  more  cost-effective 
rehabilitative  technology. 

Discussion:  Each  Center  must  involve 
individuals  with  disabilities  as  part  of  a 
general  policy  of  participatory  research 
and  because  individuals  with 
disabilities  are  the  ultimate  intended 
beneficiaries  of  the  research.  RRTCs  are 
encouraged  to  involve  others,  including 
appropriate  service  providers,  that  they 
deem  relevant  to  their  missions.  State 
VR  agencies  are  major  payers  for 
rehabilitation  services,  and  all  RRTCs 
are  required  to  involve  representatives 
of  the  public  vocational  rehabilitation 
agency  in  the  State.  The  VR  agencies,  as 
payers,  are  interested  in  cost 
containment.  However,  the  Secretary 
believes  it  would  be  overly  prescriptive 
to  require  that  insurance  companies  be 
involved. 

Changes:  None. 

Comment:  One  commenter  asked  that 
NIDRR  clarify  the  required  relationship 
to  the  public  vocational  rehabilitation 
program  for  each  of  the  prospective 
Centers. 

Discussion:  The  backgroimd 
description  of  RRTCs,  which  is  part  of 
the  priorities,  states  that  "[ejach  Center 
must  involve  individuals  with 
disabilities  and,  if  appropriate,  their 
family  members,  as  well  as 
rehabilitation  service  providers — 
including  vocational  rehabilitation 
service  providers — ^in  planning  and 
implementing  the  res^uch  and  training 
programs,  in  interpreting  and 
disseminating  the  reseat  findings,  and 
in  evaluating  the  Center.”  Each  Center 
must  involve  the  State  agencies  and 
other  rehabilitation  service  providers  in 
its  activities.  The  Secretary  nirther 
encourages  all  Centers  to  act  as  a 
resource  and  provide  information, 
technical  assistance,  and  training  to  the 
personnel  of  the  public  rehabilitation 
programs. 

changes:  None. 

Comment:  Several  conunenters 
suggested  that  there  should  be  some 
cross-cutting  priorities  as  well  as 
disability-sp^fic  ones.  These 


commenters  suggested  that  certain 
conditions  such  as  spasticity,  cognitive 
deficits,  fatigue,  or  paralysis  are 
conunon  to  a  niunbOT  of  disability 
categories  and  that  the  conditions 
should  be  studied  across  disabilities. 
Some  of  these  commenters  used  the 
specific  example  of  cognitive  deficits 
occasioned  by  stroke  as  comparable  to 
those  caused  by  traumatic  brain  injury 
(TBI).  A  few  other  commenters, 
however,  argued  that  the  disabllity- 
edfic  organization  of  the  priorities 
ould  be  maintained. 

Discussion:  The  Secretary  believes 
that  this  is  an  interesting  issue  that 
should  be  further  explored.  On  the  one 
hand,  there  are  many  functional 
limitations  that  are  indeed  common  to 
several  disability  categories. 
Nevertheless,  the  position  expressed  by 
participants  in  NIDRR’s  long-range 
planning  process  was  that  resear^  on 
the  rehabilitation  of  these  conditions  « 
should  be  organized  aroimd  specific 
disabilities  b^use  etiology  is 
extremely  significant  in  determining  the 
most  effective  rehabilitation  approa^. 
With  regard  to  the  cited  example  of 
cognitive  deficits,  NIDRR  has  previously 
combined  research  on  various  aspects  of 
stroke  and  TBI  in  a  single  Center. 
However,  because  the  ^aracteristics  of 
the  two  populations  are  quite  disparate, 
and  because  rehabilitation 
interventions,  prognoses,  and  objectives 
vary  for  these  two  populations,  the 
research  requirements  are  also  different. 

NIDRR  will  convene  a  state-of-the-art 
meeting  in  FY  94  to  consider  the  value 
of  organizing  some  future  rehabilitation 
research  activities  aroimd  cross-cutting 
conditions  rather  than  disability- 
specific  categories. 

Changes:  None. 

Comment:  One  commenter  argued 
that  RRTCs  should  contain  a  basic 
science  component,  since  a  strong  basic 
science  faculty  tends  to  attract  better 
clinical  investigators  and  practitioners 
to  an  institution. 

Discussion:  The  Secretary  is 
concerned  with  building  capacity  in 
rehabilitation  research  and  nas 
considered  this  suggestion.  The 
Rehabilitation  Act  does  permit  some 
basic  research  in  RRTCs  if  it  is 
necessary  to  achieve  an  applied 
rehabilitation  outcome.  However,  the 
Secretary  will  not  require  basic 
research.  It  will  be  the  responsibility  of 
an  applicant  to  demonstrate  that  any 
basic  research  it  proposes  is  essentiid  to 
the  achievement  of  &e  objectives  stated 
in  the  priority.  NIDRR  will  explore 
means  to  collaborate  with  other  Federal 
research  agencies  to  achieve  some 
capacity-building  in  rehabilitation 
research. 
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Changes:  None. 

Comment:  Some  commenters 
suggested  that  the  priorities  should  be 
m^e  more  flexible  by  permitting 
Centers  in  one  priority  area  to  conduct 
research  on  one  or  more  of  the 
objectives  (or  "bullets’*)  that  have  been 
published  under  another  priority  in  a 
related  area. 

Discussion:  The  Secretary  recognizes 
the  lack  of  clear  dividing  lines  among 
some  potential  areas  of  research  in 
closely-related  priority  areas.  The 
Department  does  not  impose  limitations 
on  the  scope  of  proposed  research  other 
than  those  prescribe  by  the  statute, 
regulations,  and  the  priorities. 
Applications  for  RRTC  grants  are 
reviewed  to  ensure  they  respond  to  the 
requirements  of  a  priority.  Applicants 
are  hee  to  propose  research  on  an 
objective  similar  to  an  objective 
pubUshed  under  another  priority  in  a 
related  area.  However,  applicants  are 
iirged  to  review  the  selection  criteria  for 
the  RRTC  program  at  34  CFR  352.31  and 
to  assess  the  potential  effect  of  research 
proposals  in  areas  not  directly  related  to 
the  priority  on  the  peer  review  of  the 
application. 

Changes:  None. 

Comment:  Several  commenters 
objected  to  the  separation  of  medical 
re^bilitation  and  vocational 
rehabilitation  research,  specifically  in 
the  case  of  the  traumatic  brain  injury 
(TBI)  and  spinal  cord  injury  (SQ) 
centers.  Their  contention  was  that  as 
rehabilitation  is  a  holistic  concept, 
rehabilitation  research  should  be 
comprehensive. 

Discussion:  The  Secretary  agrees  that 
the  practice  of  rehabilitation  should  be 
concerned  with  all  aspects  of  an 
individual’s  life.  However,  research 
must  be  organized  around  particular 
scientific  disciplines  and  expertise,  with 
well-delineated  research  hypotheses. 
Research  is  generally  not  as  all- 
encompassing  as  practice.  While  it  may 
be  worthwhile  to  include 
comprehensive  research  for  some 
rehabilitation  issues,  the  Secretary 
believes  that  the  delineation  in  these 
priorities  will  ensiue  that  more 
attention  is  directed  to  new  research 
areas. 

Changes:  None. 

Comment:  One  commenter  noted  the 
importance  of  literacy  to  NIDRR’s  six 
goals  and  urged  that  NIDRR  address 
literacy  in  some  way.  It  was  not  clear 
whether  the  conunenter  was  suggesting 
a  separate  priority  for  literacy  or 
inclusion  of  Uteracy  components  in  all 
priorities. 

Discussion:  The  Secretary  appreciates 
the  importance  of  literacy  in  achieving 
many  Ufe  goals.  NIDRR  has  recently 


conducted  a  competition  for  projects  to 
enhance  braille  literacy  for  individuals 
who  are  blind  and  is  considering 
priorities  related  to  other  aspects  of 
literacy  and  disability.  The  Secretary 
remind  interested  parties  that  NID^ 
accepts  applications  for  its  Field- 
Initiated  Research  (FIR)  and  Innovation 
Grants  program  (IGF)  competitions 
without  regard  to  subject  area. 

Changes:  None. 

Priority  1 — Rehabilitation  and 
Neuromuscular  Diseases  (NMDs) 

Comment:  Several  commenters  stated 
that  cognitive  dysfunction  is  extremely 
rare  in  individuals  with  NMDs  and 
should  be  dropped  fiom  the  priority  as 
it  serves  only  to  divert  resources  from 
more  important  issues. 

Discussion:  While  it  is  true  that 
cognitive  dysfunction  is  not 
characteristic  of  all  NMDs,  it  is  a 
significant  issue  in  some  NMDs.  The 
commenters  seemed  to  define  cognitive 
function  quite  narrowly  as  intellect  or 
‘TQ’’,  overlooking  the  components  of 
attention,  memory,  spatial  awareness, 
and  coordination.  The  Secretary  agrees 
that  cognitive  deficits  are  not  key  to  all 
NMDs  and  does  not  expect  the  RRTC  to 
use  resources  to  study  cognitive  deficits 
in  those  NMDs  for  wUch  they  are  not 
relevant. 

Changes:  None. 

Comment:  One  commenter  stated  that 
RRTCs  should  not  be  responsible  for 
techniques  to  assist  individuals  to 
maintain  employment,  but  only  to  attain 
employment. 

Discussion:  The  Secretary  believes 
maintaining  employment  is  an 
important  goal  of  rehabilitation  for 
individuals  with  disabilities.  When 
rehabilitation  programs  assist 
previously  unemployed  individuals  to 
attain  employment,  they  must  be 
concerned  with  the  likelihood  that  the 
individual  can  maintain  that 
employment.  Maintaining  employment 
for  a  specified  period  is  a  criterion  for 
"successful  rehabilitation’’  under  the 
public  vocational  rehabilitation 
program.  Thus,  it  is  appropriate  to 
expect  RRTCs  that  are  developing  new 
relmbilitation  approaches  to 
concerned  with  strategies  that  will 
promote  the  maintenance  of 
enmloyment. 

Changes:  None. 

Comment:  One  commenter  stated  that 
the  requirement  that  the  RRTC  include 
technological  aids  and  devices  among 
the  rehabilitation  interventions  it 
develops  and  evaluates  is  too  restrictive, 
since  technological  aids  might  not  be  an 
effective  intervention. 

Discussion:  The  Secretary  believes 
that  it  is  important  to  understand  the 


potential  of  technology  to  assist  in 
rehabilitation  of  any  condition,  and  that 
the  role  of  technology  in  NMDs  has  not 
been  sufficiently  explored.  The  priority 
does  not  dictate  the  amoimt  of  emphasis 
to  be  placed  on  technology.  It  is  up  to 
the  applicant  to  present  a  response  to 
the  priority  that  justifies  its  own 
approach  to  developing  and  evaluating 
technology  to  assist  individuals  with 
NMDs  to  preserve  functioning, 
independence,  and  employment. 

Changes:  None. 

Comment:  One  commenter  stated  that 
the  priority  for  NMDs  should  contain,  as 
a  requirement  for  funding,  a  strong 
emphasis  on  developing  vocational 
rehabilitation  that  leads  directly  to 
enmloyment. 

Discussion:  The  Secretary  believes 
that  attaining  and  maintaining 
employment  are  important  gc^s  of 
vocational  rehabiUtation  services  and 
outcomes.  The  priority’s  requirement  to 
develop  and  evaluate  strategies  to 
improve  vocational  rehabilitation 
services  and  vocational  outcomes  will 
address  employment  outcomes  for 
persons  witn  NMD. 

Changes:  None. 

Priority  2 — Rehabilitation  and  Multiple 
Sclerosis  (MS) 

Comment:  One  commenter  suggested 
that  the  priority  should  make  specific 
reference  to  new  interventions  for  the 
improvement  of  urinary  functioning  in 
individuads  with  MS. 

Discussion:  The  Secretary  agrees  that 
this  is  an  important  issue  for  this 
population. 

Changes:  The  first  activity  has  been 
reword^  to  read  "develop  and  evaluate 
new  clinical  interventions  and 
rehabilitation  strategies  to  improve 
human  functioning,  which  may  include 
early  intervention,  as  well  as  techniques 
to  improve  motor,  sensory,  cognitive, 
alimentary,  urinary,  and  sexud 
functioning  of  individuals  with  MS.’’ 

Comment:  One  commenter  stated  that 
the  development  and  exploration  of 
assistive  technology  for  vocational 
attainment  should  be  broadened  to 
address  full  community  integration, 
independence,  and  qu^ity  of  life. 

Discussion:  The  Secretary  agrees  that 
the  potential  of  technology  to  assist 
individuals  with  MS  to  maximize  the 
quality  of  life  in  the  commtmity  has  not 
l^n  sufficiently  explored. 

Changes:  The  second  activity  in  the 
priority  has  been  reworded  to  provide 
for  strategies  to  assist  individuals  to 
"attain  or  maintain  employment, 
independence,  and  maximal  quality  of 
life’’. 

Comment:  One  commenter  stated  that 
opportunities  for  community  integration 
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and  consumer  participation  are  critical 
components  of  long-tOTm  care  in  the 
community. 

Discussion:  The  Secretary  agrees  that 
these  issues  are  important  to  long-term 
care  in  the  communiW. 

Changes:  The  fourth  activity  in  the 
priority  has  been  modified  to  read 
“Develop  and  evaluate  new  models  for 
consumer  participation,  community 
integration,  and  long-term  care  in  the 
commimity." 

Priority  3— Functional  Assessment  and 
Evaluation  of  Rehabilitation  Outcomes 

Comment:  One  commenter  suggested 
that  the  priority  may  be  too 
comprehensive  in  addressing  both 
medical  rehabilitation  and  community 
integration,  and  that  the  emphasis  on 
community  integration  should  be 
increased,  with  a  concomitant  decrease 
in  attention  to  issues  of  physical 
rehabilitation.  A  second  commenter 
urged  that  independent  living  be 
included  as  one  of  the  rehabilitation 
strategies  to  be  addressed  by  the 
potential  Center. 

Discussion:  The  Secretary  agrees  that 
the  scope  of  the  priority  is  broad  and 
comprehensive.  At  the  same  time,  the 
Secretary  believes  that  this  type  of  work 
is  extremely  important  to  the  field  of 
rehabilitation — ^whether  it  be  medical, 
psychosocial,  or  vocational — and 
believes  it  is  the  key  to  much  of  the 
other  work  supported  by  NIDRR.  This 
area  emerged  as  perhaps  the  most 
important  priority  in  research  on  human 
functioning  in  the  NIDRR  long-range 
planning  process.  The  Secretary 
believes  that  this  Center  should  be 
concerned  with  the  full  range  of 
rehabilitation.  Although  the  Secretary 
believes  that  independent  living 
includes  a  group  of  rehabilitation 
interventions  that  will  surely  need  to  be 
studied  in  any  attempt  to  assess 
rehabilitation  outcomes,  the  priority 
does  not  constram  the  applicants  to 
consider  any  specific  rehabilitation 
interventions. 

Changes:  None. 

Comment:  Several  commenters 
suggested  the  inclusion  of  a  reference  to 
the  development  of  validated  treatment 
gmdelines  and  treatment  oblectives  and 
an  activity  involving  measurement  and 
evaluation  standards  for  medical 
rehabilitation.  They  argued  that  these 
standards  are  needed  to  improve  the 
quality  of  clinical  practice  and  to 
demonstrate  that  adherence  to  standards 
leads  to  better  outcomes  for  the 
individuals  who  are  served. 

Discussion:  The  development  of 
standards  for  medical  rehabilitation 
practice  is  an  impcxtant  umcept  that 
deserves  further  elaboration  by  the  field 


of  medical  rehabilitaticm.  The  Secretary 
believes,  however,  that  the  development 
of  standards  for  clinical  practice  would 
be  a  massive  undertaking  that  would 
require  resotirces  and  activities  well 
beyond  the  scope  of  this  priority. 

Changes:  None. 

Comment:  One  commenter 
recommended  that  the  priority  include 
a  requirement  to  develop  systems  to 
measure  client  goals,  the  extent  and 
impact  of  client  involvement  in 
rehabilitation  practice,  and  the  extent 
and  impact  of  client  empowerment 

Discussion:  The  Secretary  believes  the 
idea  of  developing  measures  to  assess 
the  extent  and  impact  of  client 
involvement  on  rehabilitation  outcomes 
has  potential  merit,  and  that 
development  of  these  measures  would 
be  an  allowable  activity  under  the 
proposed  priority.  However,  the 
SecTOtary  elects  not  to  add  more 
requirements  to  what  is  already  a  very 
comprehensive  priority.  The  Secretary 
also  reminds  interested  individuals  that 
applications  to  study  these  topics  could 
be  submitted  vmder  the  FIR  and  IGP 


promms. 

changes:  None. 

Comment:  Several  commenters  stated 
that  applications  of  functional 
assessment  to  quality  assurance  and 
quality  improvement  would  be  one  of 
the  most  important  contributions  of  this 
priority  and  should  be  mentioned. 

Discussion:  The  Secretary  agrees  that 
a  functional  assessment  or  outcome 
measurement  system  will  be  an 
important  part  of  the  evaluation  of 
rehabilitation  interventions  and  services 
and  of  determining  efficacy  and  cost 
benefit  as  stated  in  the  Backgroimd 
section  of  the  priority.  The  assessment 
and  measiuement  system  is  justified  in' 
terms  of  its  potential  role  in  improving 
the  accountability  of  rehabilitation  as 
well.  However,  the  Secretary  does  not 
beUeve  it  is  necessary  to  change  the 
background  statement  of  the  priority. 

Changes:  None. 


Priority  4 — Arthritis  Rehabilitation 

Comment:  One  commenter  stated  that 
the  concentration  on  degenerative  joint 
disease,  rheumatoid  art^tis,  and 
juvenile  arthritis  was  excellent,  but  that 
both  fibromyalgia  and  osteoporosis  are 
also  conditions  that  may  lead  to  major 
disabiUty  and  should  be  included. 

Discussion:  The  Secretary  agrees  that 
fibromyalgia  is  a  condition  that  raises 
significant  rehabiUtation  problems. 
However,  the  Secretary  declines  to 
require  all  applicants  to  propose  studies 
on  this  population.  Instead,  applicants 
may  elect  to  add  studies  of  this 
population,  while  not  neglecting  the 
th:^  populations  describe  in  ffie 


Background  section  of  the  jpriority.  The 
Secretary  reminds  the  public  that 
NIDRR  conducts  FIR  and  IGP 
competitions  in  which  interested  parties 
may  submit  applications  for  reseandi 
that  is  outside  the  scope  of  the 
priorities.  The  Secretary  believes  that 
there  is  currently  considerable  research 
attention,  including  both  basic  and 
applied  research,  to  the  problem  of 
osteoporosis,  particularly  as  it  affects 
women.  Thus,  the  limited  resources 
available  for  arthritis  rehabilitation 
research  through  NIDRR  need  not  be 
diverted  to  this  problem  at  this  time. 

Changes:  None. 

Comment:  One  commenter  stated  that 
there  have  been  a  number  of  promising 
functional  assessment  measures  and 
that  it  may  be  more  appropriate  to  focus 
on  the  adaptation  and  application  of 
existing  measurements,  rather  than  to 
reqxiire  the  development  of  assessment 
measures. 

Discussion:  The  Secretary  agrees  that 
researchers  should  capitalize  on 
promising  existing  instruments. 

Changes:  The  fourth  activity  in  the 
priority  has  been  amended  to  read 
“develop  or  adapt  and  evaluate 
acceptable  measures  *  * 

Priority  5 — Stroke  Rehabilitation 

Comment:  Several  commenters  stated 
that  the  proposed  requirement  to 
document  the  natural  course  of  recovery 
from  stroke  and  to  develop  prognostic 
indicators  would  be  impr^uctively 
duplicative  of  other  studies.  They  stated 
that  the  requirement  should  be  focused 
on  improving  the  accuracy  of  predicting 
stroke  outcomes  and  applying 
predictive  measures  in  rehabilitation 
practice. 

Discussion:  The  Secretary  agrees  that 
is  important  to  advance  the  go^  of 
reseandi  in  order  to  improve  practice. 

As  there  has  been  considerable  prior 
research  to  document  the  naturu  course 
of  stroke  recovery,  the  Secretary  agrees 
to  set  more  advanced  goals  for  this 
priority  and  require  that  the  researchers 
use  the  results  of  these  previous  studies 
to  develop  accurate  measures  to  predict 
rehabilitation  outcomes  in  practice. 

Changes:  The  priority  has  been 
modified  to  delete  “document  the 
natural  course  of  stroke  recovery”  and 
require  the  Center  to  assess  the 
pr^ctive  accuracy  of  existing  or  newly 
developed  prognostic  indicators  and 
develop  systems  to  apply  predictive 
knowledge  in  clinical  and  rehabilitation 
practice. 

Comment:  Several  commenters  stated 
that  a  major  additional  need  in  stroke 
research  is  a  study  of  the  relative 
effectiveness  and  cost-efiectiveness  of 


Federal  Re^etei  /  Vcd>  58^  No.  12  f  Thoisday,  jbnuaiy  21,  1993  /  Notices 


S533 


vancnis  i^tafaklitstivft  tEBBtniant 
strategiM. 

Di8t»ssioa:l!ho  Seczetaiy  agirees  that 
this  ia  an  kaportant  issue. 

Coasaquently ,  the  pnoxity  does  laqvire 
the  evaluation  of  rehahili^on 
interventions  and  dw  assessment  ol 
refaabililatkm  and  heakfai  caie  service 
delivery  models.  Both  evakntion  and 
assessment  include  staihes  of 
effectiveness  end.  to  the  extant  feasible. 
cost-effsGtiveness. 

Changes:  N(»« 

Comment:  One  commenter  questioned 
the  requirement  to  **dswelop  and  assess 
healthicare  service  d^very  models, 
including  self-contained  stroke 
rehabilitation  luiits,  coordinat«l  team 
care,  and  vocational  rehabilitation 
services.”  The  commenter  questioned 
whether  this  implied  that  t^  funded 
RRTC  must  have  all  three  of  these 
components,  whether  all  three 
components  must  be  evaluated 
somewhere,  or  whether  these  were 
simply  examples  of  models  that  could 
be  studied.  Other  commenters  sug^sted 
that  the  priority  be  expanded  tn  include 
additional  service  models,  such  as  day 
treatment,  outpatient  treatment, 
intermediate  care,  nursing  home 
placement,  and  home  care. 

Discussion:  The  Secretary  beheves 
that  it  is  irapmtaat  diat  the  Center 
evaluate  all  throe  compcmente— self' 
contained  stroke  rehabilitation  units, 
coordinated  temn  care,  and  vocational 
rehabilitation  services— that  are 
specified  ia  the  priority.  The  Center 
m^  develop  and  assess  one  or  more  of 
the  modeb  in  coUaboratiott  with 
another  institntian.  An  applicant  may 
also  propose  to  evaluate  adcfitional 
service  models  or  variations  on  these 
three  components. 

Changes:  None 

Comment:  One  coaunmhter  stated  that 
some  functicmal  deficits  an  common  to 
all  individuals  with  acquired  brain 
injuries,  regardless  of  eitology,  and  that 
populations  with  stroke  or  TBI  couM  be 
grouped  k^ther  for  research  purposes. 

Discussion:  far  the  be^nmg  of  this 
Appendix,  the  Secretary  discussed  the 
general  issue  of  disease'specific 
priorities  and  also  made  it  clear  that 
applicants  may  propose  related  research 
us  Icxxg  as  the  apphcations  ace 
responsive  to  ^  entue  research  scope 
of  me  principal  priority  to  which  diey 
aierespondhig.  Thece  axe  indeed  many 
commonalities  in  fimettonal  deficits  td 
iodividnals  wffh  Stroks  md  TBI,  and 
NIDRR  corniced  the  two  <fi8ease 
categories  in  a  previous  RRTC. 

However,  the  Secretary  has  chosmt  to 
fund  a  separads  Center  fiw  stress 
research  because  ol  the  diffsrsBt 
rehabihtation  issues  presented  by  these 


two  populations.  Average  age  at  onset, 
family  composkkm,  prognoses,  role 
expsetattoos,  souEcas  of  financial 
support,  life  expectancy,  vocational 
potential,  echs^tional  needs,  prevention 
of  secondary  complicatimis,  ^^hood 
of  recidivism,  and  other  health 
proMeras  are  (ffffsrsnt  for  ffiese 
populations.  Because  r^doilitetion 
research  must  address  kmg-term 
outcomes,  these  factors  would  be  likely 
to  confound  the  reseweb.  As  previously 
stated,  MBRR  will  convene  a  meeting  of 
experts  to  discuss  these  suggestkms  and 
the  possibilities  of  organizing  some 
future  research  priorities  along  the  fines 
of  functional  capacities  and  deficits. 

Changes:  None. 

Priorities  6-3 — RehabiJitatioB  in 
Traumatic  Brain  Injury 

Cotmaent:  Several  commenters  stated 
that  mete  i^ould  be  a  requirement  for 
the  TBI  Centers  ta  coord^te  with  other 
NIDRR  projects  md  RSA  emters  on  TBI. 

Disemskm:  The  Secretary  agrees  that 
this  should  be  a  specific  requirement 
me  TBI  Centers. 

Chenges.'The  Background  statement 
for  priorkies  6-3  has  been  amended  to 
reqrdro  coordination  with  odMi  NSKtR 
Centers  and  projects  and  RSA  centers  on 
TBL 

Comment:  One  commenter  suggested 
mat  me  TBI  RRTCs  be  required  to 
coordinate  materials  development  and 
dissemdiiatian  with  the  Nefional  Head 
Injury  Foundation  and  Us  State 
associations. 

Dinmssioif '  Each  Goiter  must 
disseminate  and  encourage  the  rue  of 
new  lehabthfatioD  knowlei^  and  must 
involve  individuala  with  dimbi]dties, 
rehabilitation  service  piovidsts,  and,  if 
appropriate,  family  members,  in 
dissemxnstion  actirities.  However,  the 
Secretary  does  not  believe  it  appropriate 
to  specify  that  the  RRTCs  must  involve 
any  particular  {uivate  oeganizatioas  in 
any  of  their  activities. 

Choi^ies.' None. 

Conunejit:  Some  commenters 
suggested  that  certain.  addUicmal 
physical  and  psychosocial  impaiiaMiUs 
should  be  lis^  in  the  background 
statement  of  tiie  priorities. 

Discusaott:  Toe  Secretary  agrees  that 
the  suggsried  problems  are  importoit 
impaixmeats  and  has  altored  the 
background  statemoit  to  include  mem. 

Changes:  The  baclqground  statsment 
of  the  priority  has  bem  changed  to  read 
“The  residual  d^cits  that  rwult  from 
TBI  may  be  grouped  as  fotlcwrsr  (1) 
Physical  unpainnenhs— impairments  at 
gait,  limb  spesfidty,  laborod  speech, 
vision  diffitmltiee,  po(»  bakneev  bearing 
loss,  omer  sensory  impawments, 
beadeches,  kede  of  coordinati(m. 


paraljnis,  and  potaofeial  fee  seizure 
disorders:  *  *  *  (4)  psychosocial 
impairments  tendsney  towwd  soei^ 
inappropriateness,  kiriDtfity  to  control 
emoti<ms,  fotigue,  mood  swings,  sexBal 
dysfunction,  restlessnessk  kck  of 
motivation,  and  inebifity  to  form  mid 
mrintain  r^tionshrps.” 

Comment:  One  eomeMnter  urged  that 
me  priorities  require  research  on  TBI 
smvivors  over  age  45,  who,  while  they 
have  significant  work  potential,  are 
often  ignored  because  they  do  not  fit  die 
profile  of  Ihe  typical  TBI  survivor. 

Discussion:  the  Secretary  agrees  that 
individuals  overage  49  may  have 
significant  wori:  experience  and 
potential,  as  well  as  needs  Ibr  continued 
independence  and  community 
integration.  Applicants  are  frro  to 
prq^ose  reseat  projects  on  TK 
survivors  over  age  45,  but  the  Secretary 
points  out  that  selection  criteria  for  the 
RRTC  program  at  34  CFR  35Z.32 
emphasize  mat  applicants  must  be 
responsive  to  the  published  priorities. 
The  Secretmy  deefines  to  require 
research  on  this  population  because 
applicants  should  free  to  propose 
specific  sample  populations  and 
research  hypoth^s  and  to  justify  their 
positions.  Further,  the  relatively  low 
incidence  of  older-age  TBI  survivors 
may  make  it  difficult  to  study 
sufficiently  large  samples  of  this  group. 
At  the  same  time,  the  rehabilitation 
prospects  of  this  age  group  may  be 
suffi^ntly  different  theft  their  inclusion 
in  a  sample  wiffi  younger  survivors 
could  dilute  the  reliability  of  the  shidy 
findings.  The  Secretary  again  rmninds 
me  public  mat  special  st^es  outside 
me  set^  of  the  priorities  ate  welcome 
in  NIDRR’s  FIR  uid  US’  programs. 

Changes:  None. 

Comment:  One  commenter  axgueo 
mat  me  inclusion  of  c  requirerasat  to 
study  individuals  with  conconritant  SCI 
and  TBI  will  weaken  tiw  research  effort 
The  emnmenter  stated  mat  the 
population  of  individuals  with  this  dual 
disability  is  small,  and  me  heterogenrity 
of  the  TBI  population  absady  ma^  ft 
difficult  to  obtain  study  sa]iq)les  of 
sufficient  size.  The  commenter  argnad 
mat  to  reipiire  research  on  this  lo^ 
incidence  population  would  divert 
resources  from  moss  important  studiss, 
wim  qaestkmable  results. 

Disassion:  The  Secretary  agrees  that, 
while  this  is  an  important  prtfoiem  for 
a  relattv^  small  population,  the  BBTC 
should  not  be  required  to  investigate 
this  issue. 

Changes:  The  proposed  recpiireraent 
to  “dev^p  approaches  to  the  special 
rehabilitative  needs  of  individuak  wiffi 
concomitant  Inuin  and  spuMd  cord 
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injuries’*  has  been  deleted  firom  the 
priority. 

Comment:  One  commenter  suggested 
that  there  be  specific  research  on  the 
problem  of  agitation,  which  occurs  in 
approximately  half  of  individuals 
admitted  to  acute  rehabilitation  and 
appears  to  have  serious  implications  for 
re^bilitation  outcomes. 

Discussion:  The  Secretary  agrees  that 
this  appears  to  be  a  serious  problem  that 
is  deserving  of  study.  However,  the 
privity  does  not  specify  any  of  the 
symptoms  or  complications  to  be 
studied.  The  Secretary  prefers  to  invite 
applicants  to  propose  the  details  of  their 
studies  and  to  justify  their  approaches. 

If  agitation  is  a  significant  complication 
for  over  half  of  TBI  survivors,  it  likely 
will  be  identified  as  a  study  issue. 

Changes:  None. 

Comment:  One  commenter  stated  that 
the  research  on  substance  abuse  among 
individuals  with  TBI  should  address  the 
timeliness  of  substance  abuse 
rehabilitation. 

Discussion:  The  Secretary  agrees  that 
the  timeliness  of  substance  abuse 
rehabilitation  is  an  important  factor  in 
evaluating  that  intervention. 

Changes:  The  seventh  activity  of 
Priority  7  has  changed  to  address  the 
issue  of  the  timeliness  of  substance 
abuse  rehabilitation. 

Comment:  One  commenter 
recommended  that  Priority  7 — 
Commimity  Integration  and  TBI — 
address  the  additional  program  options 
of  assisted  living  and  specialized  day 
programs. 

Discussion:  The  Secretary  agrees  that 
these  programs  may  be  among  those 
investigators  choose  to  study  but  will 
not  specify  what  strategies  the  RRTC 
must  evaluate  in  its  efiorts  to  achieve 
the  designated  outcomes. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  the  priorities  on  TBI  include 
research  into  aggressive  community 
education  and  intervention  programs  to 
promote  community  acceptance  of 
individuals  with  head  injury. 

Discussion:  The  Secretary  agrees  that 
commimity  acceptance  is  important  for 
all  individuals  with  disabilities. 
However,  the  NIDRR  long-range 
planning  process  participants 
recommended  that  NIDRR  research 
should  emphasize  accessibility  and 
developing  individual  capabilities, 
since  resemch  on  how  to  change 
attitudes  has  had  a  limited  impact. 

Changes:  None. 

Comment:  Several  commenters 
recommended  that  the  priority  on 
community  integration  be  expanded  to 
include  issues  of  housing, 
transportation,  re-entry  into  the 


secondary  education  system,  adult 
education,  postsecond^  education, 
non-vocational  productive  activities, 
end  recreation. 

Discussion:  Again,  the  Secretary 
acknowledges  that  these  may  be 
important  components  of  “effective 
mc^els  of  community  integration"  and 
“types  of  services  needed  in  the 
commun^"  provided  for  in  the 
priority.  Tne  Secretary  elects  not  to 
prescribe  any  of  the  elements  of  the 
models  to  be  developed  and  evaluated, 
but  rather  to  permit  applicants  to 
propose  models  consistent  with  their 
research  hypotheses. 

Changes:None. 

Comment:  One  commenter  objected  to 
the  inclusion  of  a  requirement  to  ' 
“(djevelop  and  evaluate  treatment 
strategies  to  enhance  neurobehavioral 
functioning  and  cognition,  especially  as 
related  to  employment  and  community 
integration"  in  IMority  7 — Community 
Integration  and  TBI.  The  commenter 
stat^  that,  based  on  its  observations  as 
an  RRTC  on  community  integration  and 
TBI,  this  requirement  should  be 
included  in  Priority  6 — ^Rehabilitation 
Interventions  in  TBI.  The  commented 
suggested  a  substitute  requirement  to 
develop  “strategies  to  enhance  the 
accessibility  of  independent  living  and 
employment  opportunities  for 
individuals  with  TBI." 

Discussion:  The  Secretary  believes 
that  the  suggested  addition  would 
greatly  improve  the  usefulness  of  the 
Center  funded  under  Priority  7. 
However,  the  Secretary  does  not  agree  to 
eliminate  from  that  priority  the 
requirement  to  develop  and  evaluate 
treatment  strategies  that  are  focused  on 
employment  and  community 
intention. 

Cnanges:  A  requirement  has  been 
added  to  Priority  7  to  “(djevelop 
strategies  to  enhance  the  accessibility  of 
independent  living  and  employment 
opportimities  for  individuals  with  TBI". 

Comment:  One  commenter  suggested 
a  change  in  the  proposed  requirement  to 
“(djelineate  types  of  services  needed  in 
the  community  *  *  *  and  evaluate 
treatment  programs”  in  Priority  7 
because  of  a  lack  of  clarity  about  the 
expectations  in  that  requirement. 

Discussion:  The  Secretary  agrees  that 
community  services  and  treatment 
programs  are  not  equivalent. 

Changes:  The  priority  has  been 
changed  to  read  “Delineate  the  types  of 
services  needed  *  *  *  and  evaluate  the 
appropriateness  and  efficacy  of 
community  services". 

Comment:  One  commenter 
recommended  that  Priority  8 — 
Vocational  Rehabilitation  and 
Employment  in  TBI  should  also  address 


financial  disincentives  to  work;  model 
accommodations  for  professionals, 
executives,  and  skill^  workers;  and 
accommodations  for  those  who  have 
retained  pre-injury  vocational  skills  but 
require  accommo^tions. 

Discussion:  The  Secretary  agrees  that 
these  are  important  issues.  However,  the 
Secretary  believes  that  studies  of 
financial  disincentives  to  work  require 
different  types  of  rehabilitation 
expertise  and  significant  resources  that 
would  dilute  attention  to  the  other 
issues  in  this  priority,  and,  therefore, 
should  not  be  included  within  the  scope 
of  this  priority.  Accommodations  for 
skilled  TBI  survivors  could  be 
addressed  under  the  priority  as  it 
stands,  specifically  under  the 
requirement  to  “[ijdentify  types  of  job 
accommodations  that  will  enable  131 
survivors  to  work  productively.”  The 
Secretary  does  not  specify  the  study 
populations  for  the  reseat  but  leaves 
it  to  the  applicant  to  propose  and 
defend  a  research  hypothesis  and 
methodolo^. 

ChangesTUone, 

Priorities  9-12 — Rehabilitation  of  Spinal 
Cord  Injury 

Comment:  Several  commenters  argued 
that  there  is  an  incongruity  in 
combining  research  into  neural  recovery 
with  research  on  secondary 
complications,  since  the  two  subjects 
require  quite  different  capabilities  and 
approaches.  One  commenter  stated  that 
the  study  of  neural  recovery  is  more 
appropriately  placed  in  the  domain  of 
pharmacology  than  in  rehabilitation. 

Discussion:  The  Secretary  accepts  the 
contention  of  the  commenters  that  these 
two  research  subjects  cannot  be 
combined.  Secondary  complications  are 
more  clearly  related  to  NIDRR’s  applied 
rehabilitation  research  mission. 

Changes:  The  title  of  Priority  9  has 
been  chimged  to  read  “Secondary 
Complications  in  SQ.”  References  to 
neural  recovery  have  been  deleted. 

Comment:  Many  commenters 
recommended  that  research  on  neural 
recovery  be  required  in  the  priority  on 
vocational  rehabilitation  bemuse  neural 
recovery  is  important  to  vocational 
rehabilitation. 

Discussion:  The  Secretary  does  not 
agree.  The  research  interests  and 
capabilities  required  for  research  on 
neural  recovery  are  quite  different  firom 
those  required  for  vocational 
rehabilitation  research.  Neural  recovery 
is  only  one  of  several  necessary 
precursors. 

Changes:  None. 

Comment:  Several  commenters 
thought  that  the  background  section  to 
Priority  9  implied  that  research  on 
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urinary  tnct  in£actiaiu  and  cscnlatoay 
cLiaordara  Mras  no  lon^ar^naadod  aard 
urged  diat  enqdiadb  on  thaw  problems 
beieteined. 

Discussion:  Tha  Secretary  intended 
the  reference  in  the  background  aaeticm 
to  significant  research  progress  in 
certain  areastio  hadicata  the  value  of 
research  to  rehabilitation  and  the<fhct 
that  these  areas  were  amenable  to 
research  and  to  progrese  in  achievhug 
solutions.  The  p^oritv  is  open  to 
research  on  aU  secondary 
complications. 

Changes.*  None. 

Comment:  One  commenter  asked  for 
clarification  of  the  extent  to  which 
RRTGs  will  be  required  to  invest 
resouroae  m  studyiaig  the  uaa  of 
adaptive  technology  by  individuals  with 
SQ,  since  adapthw  technology  reseraeh 
requires  dl^rent  capabilities  than 
medical  rehabifitatioD  research. 

Drscussionr'The  priorities  do  not 
establish  any  specific  requirement  for 
research  on  adaptive  ted^ology  to  solve 
the  problems  delineated  by  the 
priorities.  Each  applicant  must  propose 
what  it  considers  to  be  the  most 
promising  research  to  address  these 
problems.  An  applicant  may  elect  to 
devote  up  to  100  percent  of  its  effort  to 
studies  of  adaptive  technolo^,  or  it  may 
propose  to  ignore  adaptive  technology. 
The  selection  criteria  for  RRTCs  allow 
for  the  consideration,  of  dra  merit  of 
various  approaches. 

Changes:  None. 

Comment:  One  commenter  stated  di^ 
research  results  must  be  translated  into 
intenfiscipiinary  clinical  practice  and 
into  edncational  programs  and  practices 
for  client  use.  The  commenter  argued 
that  these  pit^pams  should  be  chent- 
developed  and  designed  so  that  clients 
can  evdoate  their  own  self-eaM.. 


Discussion:  The  RRTC  program 
containe  several  requirements  ftn* 
translaticm  of  research  findings  into 
practice,  communication  of  teseaieh 
findings  to  clinicians  and  consumers,  as 
wed  as  to  other  researchers,  mid 
involvement  of  consinners  in  reseerdt 
and  dissemination.  These  requirements 
could  easily  be  met  by  the  approach- 
described  by  the  commenter.  However, 
the  Secretary  elects  not  to  dictate  the 
specific  approaches  that  an  applicant 
must  use  todissemiiiate,.but  rather  to 
let  applicants  propose  approaches. 

Changes:  None. 


SuggastidmaJbrAddftkumt  PrioriUea 

Comment:  Two  hundred  and  sixty 
commenters  recommended  that  NIDRR 
include  a  priority  for  an  RRTC  on 
pediatric  trauma,  as  it  bad  done  in  the 
FY  1988  competition.  Many 
commenters  expressed  concern  that  the 
NIDRR  resemcb  agmde  would  no  longer 
indnde  research  on  the  rebabihtadon  of 
children  ndth  disabilides  in  general,  on 
iniuied  children  in  particular,  and  on 
siqppwt  to  laimties  of  these  mpued 
children.  These  commenters 
emphasized  that  NiDRU.  should  not 
abandon  research  on  injured  children. 

Many  of  die  commenters  simply 
expressed  support  for  the  continuation 
of  the  current  research  inthi&area. 
However,  many  of  the  coauneaterealso 
stressed  the  ne^  for  research  in  nine 
specific  areas.  The  nine  areas  included 
prevention  or  primary  prevention; 
epidemiological  reseaiw,  acute  medical 
care  practices;  health  policy  research; 
transition  to  educatioik;  outcome 
research  and  evaluation  models; 
transitional  services- to  vocational  and 
special  education;  case  management  and 
parent  advocacy  models;  and 
information  dissemination  and  training, 

A  number  of  commenters  focused  on 
the  need  for  farther  research  on  children 
with  traumatic  brain,  injuries.  One 
commenter  noted  diaf  ^e  had  provided 
written  testimony  on  the  importance  of 
research  in  pediatric  trauma  during  the 
NIDRR  long-range  planning  process  and 
that  her  comments  were  not  reflected  in 
the  decision  not  to  announce  a  priority 
in  this  area. 

Discussion:  The  Secretary  has 
reviewed  the  exfemive  public  comment 
on  the  pediatric  trauma  issue  and 
wishes  to  emphasize  that  the 
Department  is  committed  to  the 
principles  of  secondary  prevention, 
early  intervention  and  service 
improvement  for  infused  children. 

The  extensive  puDKc  comment 
provided  information  on  the  incidence, 
prevalence  and  impact  of  pediatriO 
trauma  which,  when  considered 
together,  highlights  the  importance  of 
research  in  this  area.  Comtnents 
supporting  this  research  were  received 
also  from  providers  of  rehabilitation  teid 
other  services  to  adults,  supporting  this 
research,  hi  light  of  all  these  comments, 
the  Secretary  believes  pediatric  trauma 
should  continue  so  injuiod  childrm, 
their  families,  and  service  providers  can 
continue  to  benefit  from  the  creation  of 
new  knowledge. 


Otongeer  Tbe  Depaifmefat  wfU 
publisfa  8  final  priority  for  research  tn 
pediatric  traiuna. 

Cdmment:  One  commenter  urged  that 
NIDRR  announce  a  priority  for  an  RRTC 
to  assist  independent  living  centers  to 
better  meet  tl^  needs  of  nuDority 
pc^pulatioBS. 

Dhcussion:  On  July  31, 1992,  NIDRR 
pubhdied  a  notice  of  proposed 
priorities  thet  inchidas  s  proposed 
priority  fcs^an  RRTC  on  hadi^wBdeiit 
Living  forUndarserved  Populations  f57 
FR  340241.  This  priority  responds  to  the 
issues  raised  by  the  carameBter. 

Changes.' None. 

(FR  Doc  93-1303  Filed  1-19-93;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Office  of  Speciel  EdUcatiois  and 
RahabUttative  Sarvicaa 

[CFDAND.:8«.t3ae| 

AppUcatkina  tor  Cartain  New  Awarda 
Under  the  RahabiUtation  Raaaareb  and 
Training  Cantara  Program  tor  FY  1993 

AGENCY:  National  Institute  on  Disability 
and  Rehabilitation  Research,  Education. 
ACTION:  Notice  inviting  applications  for 
certain  new  awards  under  the 
Rehabilitation  Research  and  Training 
Centers  CRRTQ  program  for  Fiscal  Year 
(FY)1993. 

Note  to  Applicants:  This  notice  is  a 
complete  apphcation  package.  The 
notice  contains  information,  appUmtlon 
forms,  and  instructions  needed  to  apply 
for  a  grant  under  these  competitions. 

The  final  priorities  for  the 
Rehabilitation  Research  and  Training 
Centers  (RRTC)  program  are  published 
in  this  issue  of  tne  Federal  Register. 

This  consolidated  application  package 
includes  the  closing  dates,  estimated 
funding,  and  application  forms 
necessary  to  apply  for  awards  imder  any 
of  this  program’s  competitions.  Potential 
applicants  should  consult  the  statement 
of  the  final  priorities  published  in  this 
issue  to  ascertain  the  substantive 
requirements  for  their  applications. 

The  estimated  funding  levels  in  this 
notice  do  not  bind  the  Department  of 
Education  to  make  awards  in  any  of 
these  cate^ries,  or  to  any  specif 
number  of  awards  or  funding,  levels. 
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Appucation  Notices  for  Fiscal  Year  1993  Rehabilitation  Research  and  Training  Centers  CFDA  No.  84.133B 


FuniSng  priofity 


RehSbatatton  In  NeufonxMCular  Disease . 

RohabWtatlon  and  MuMple  Sclerosis  (MS) . . 

Functlonai  Assessment  and  Evaluation  o*  Rehabilitation  Outcomes - 

Aithiltis  Rehabilitation . - . . 

Stroks  Rehabilitation . - . . 

Rehabilitation  Interventions  In  Traumatic  Brain  ln)ury  (TBO - 

Community  Integration  and  Traumatic  Brain  Injury  (TBI) . . 

Vocational  Rehabilitation  and  Employmenl  in  Traumatic  Brain  Injury  (TBI)  — 

Secondary  Complicatione  In  Spinal  Cord  Injury . . . . . 

Communky  Intention  tor  Individuais  with  Spinal  Cord  injury  (SCI) - - 

VocaSonai  Rehabilitation  and  Employment  for  lixSviduals  with  SpM  Cord  Injury  (SCI) 
Agbrg  with  Spkwl  Cord  Injury  (SCI) - 


Date  for 
tranainittal 
ofagUca- 

Estbnated 
No.  of 
awards 

EaUmatad 
funds  avaH- 
abla 

3124/93 

1 

650,000 

_ 

3/24/93 

1 

600,000 

3/24/93 

1 

600,000 

3/24/93 

1 

650,000 

3/24/93 

1 

600,000 

_ 

3/2A/93 

1 

650,000 

3/24/93 

1 

600,000 

3/24/93 

1 

600,000 

3/24/93 

1 

650,000 

3/24/93 

1 

650,000 

_ _ _ _ 

3/24/93 

600,000 

— 

3/24/93 

1 

600,000 

Estimated 
project  pe¬ 
riod 


(months) 


Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR), 

34  CTR  parts  74.  75,  77,  78.  80.  81.  82. 

85. 86;  (b)  the  regulations  for  this 
program  in  34  C^  parts  350  and  352; 
and  (c)  the  Notice  of  final  priorities  for 
this  program,  as  published  elsewhere  in 
this  issue  of  the  Federal  Renter. 

Purpose  of  Program:  Reh^ilitation 
Reseandi  and  Training  Centers  conduct 
coordinated  and  advanced  programs  of 
rehabilitation  research,  provide 
training — ^including'imdergraduate. 
graduate,  and  in-service  training — to 
research  and  other  rehabilitation 
personnel,  and  assist  individuals  to 
more  effectively  provide  rehabilitation 
services. 

This  notice  supports  AMERICA  2000. 
the  President’s  strategy  for  moving  the 
Nation  toward  the  National  Education 
Goals.  National  Education  Cktal  5  calls 
for  all  Americans  to  possess  the 
knowledge  and  skills  necessary  to 
compete  in  a  global  economy  and 
exercise  the  rights  and  responsibilities 
of  citizenship.  This  notice  would 
address  Goal  5  by  helping  individuals 
with  disabilities  to  develop  the  skills 
necessary  to  live  and  work  successfully 
in  the  world  as  it  is  today. 

Selection  Criteria:  The  Secretary  uses 
the  following  selection  criteria  to 
evaluate  applications  imder  this 
promam. 

Relevance  and  importance  of  the 
research  program  (20  points).  The 
Secretary  reviews  each  application  to 
determine  to  what  degree — 

(1)  The  proposed  activities  are 
responsive  to  a  priority  established  by 
the  Secretary  and  address  a  significant 
need  of  a  disabled  target  population  and 
rehabilitation  service  providers; 

(2)  The  overall  research  program  of 
the  Center  includes  appropriate 
interdisciplinary  and  collaborative 
research  activities,  is  likely  to  lead  to 
new  and  useful  knowledge  in  the 
priority  area,  and  is  likely  to  become  a 


nationally  recognized  source  of 
scientific  knowledge;  and 

(3)  The  applicant  demonstrates  that 
all  component  activities  of  the  Center 
are  related  to  the  overall  objective  of  the 
Center,  and  will  build  upon  and 
complement  each  other  to  enhance  the 
likelihood  of  solving  significant 
rehabilitation  problems. 

(b)  Qpality  of  the  Research  design  (35 
points).  The  Secretary  reviews  ea^ 
application  to  determine  to  what 
degree — 

U)  The  applicant  proposes  a 
comprehensive  research  program  for  the 
entire  project  period,  including  at  least 
three  interrelated  research  projects; 

(2)  The  research  design  and 
methodology  of  each  proposed  activity 
are  meritorious  in  that — 

(i)  The  literature  review  is  appropriate 
and  indicates  familiarity  with  current 
research  in  the  field; 

(ii)  The  research  hypotheses  are 
important  and  scientifically  relevant; 

(iii)  The  sample  populations  are 
appropriate  and  si^ficant; 

(iv)  The  data  coUection  and 
measurement  techniques  are 
appropriate  and  likely  to  be  effective; 

(v)  The  data  analysis  methods  are 
appropriate;  and 

(vi)  The  applicant  assures  that  human 
subjects,  animals,  and  the  environment 
are  adequately  protected;  and 

(3)  The  application  discusses  the 
antidpated  research  results  and 
demonstrates  how  those  results  would 
satisfy  the  original  hypotheses  and 
could  be  used  for  plaiming  future 
research,  induding  generation  of  new 
hypotheses  where  applicable. 

(c)  Quality  of  the  training  and 
dissemination  program  (25  points).  The 
Secretary  reviews  each  application  to 
determine  the  degree  to  which — 

(1)  The  propos^  plan  for  training  and 
dissemination  provides  evidence  that 
research  results  will  be  effectively 
disseminated  and  utilized  based  on  the 
identification  of  appropriate  and 


accessible  target  groups;  the  proposed 
training  materials  and  methods  are 
appropriate;  the  proposed  activities  are 
relevant  to  the  regional  and  national 
needs  of  the  rehabilitation  field;  and  the 
training  materials  and  dissemination 
packages  will  be  developed  in  alternate 
media  that  are  usable  by  people  with 
various  types  of  disabilities. 

(2)  TTie  proposed  plan  for  training  and 
dissemination  provides  for — 

(i)  Advanced  training  in  rehabilitation 
research; 

(ii)  Training  rehabilitation  service 
personnel  and  other  appropriate 
individuals  to  improve  practitioner 
skills  based  on  new  knowledge  derived 
from  research; 

(iii)  Training  packages  that  make 
research  results  available  to  service 
providers,  researchers,  ediicators. 
disabled  individuals,  parents,  and 
others; 

(iv)  Technical  assistance  or 
consultation  that  is  responsive  to  the 
concerns  of  service  providers  and 
consumers;  and 

(v)  Dissemination  of  research  findings 
through  publication  in  professional 
journals,  textbooks,  and  consumer  and 
other  publications,  and  through  other 
appropriate  media  such  as  audiovisual 
materials  and  telecommunications. 

(d)  Quality  of  the  organization  and 
management  (20  points).  The  Secretary 
reviews  each  application  to  determine 
the  degree  to  which — 

(1)  Tne  staffing  plan  for  the  Center 
pro^ddes  evidence  that  the  project 
director,  research  director,  training 
director,  principal  investigators,  and 
other  personnel  have  appropriate 
training  and  experience  in  disciplines 
required  to  conduct  the  proposed 
activities;  the  commitment  of  staff  time 
is  adequate  to  conduct  all  proposed 
activities;  and  the  Center,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin. 
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gender,  age,  or  handicapping 
conditions; 

(2)  The  budgets  for  the  Center  and  for 
each  component  project  are  reasonable, 
adequate,  and  cost-effective  for  the 
proposed  activities; 

(3)  The  facilities,  equipment,  and 
other  resources  are  adequate  and  are 
appropriately  accessible  to  persons  with 
disabilities; 

(4)  The  plan  of  operations  is  adequate 
to  accomplish  the  Center’s  objectives 
and  to  ensure  proper  and  efficient 
management  of  the  Center; 

(5)  The  proposed  relationships  with 
Federal,  State,  and  local  rehabilitation 
service  providers  and  consumer 
organizations  are  likely  to  ensure  that 
the  Center  program  is  relevant  and 
applicable  to  ffie  needs  of  constuners 
and  service  providers; 

(6)  The  past  performance  and 
accomplishments  of  the  applicant 
indicate  an  ability  to  complete 
successfully  the  proposed  scope  of 
work; 

(7)  The  application  demonstrates 
appropriate  commitment  and  support  by 
the  host  institution  and  opportimities 
for  interdisciplinary  activities  and 
collaboration  with  other  institutions  and 
organizations;  and 

(8)  The  plan  for  evaluation  of  the 
Center  provides  for  an  annual 
assessment  of  the  outcomes  of  the 
research,  the  impact  of  the  training  and 
dissemination  activities  on  the  target 
populations,  and  the  extent  to  which  the 
overall  objectives  have  been 
accomplished. 

Note:  The  Rehabilitation  Act  Amendments 
of  1992  require  that  each  applicant  for  a 
project  under  this  competition  must 
demonstrate  in  its  application  how  it  will 
address  the  needs  of  individuals  with 
disabilities  firom  minority  backgrounds. 
Before  your  application  can  be  reviewed,  it 
must  include  tliis  description.  Applications 
for  which  this  information  is  not  received 
will  not  be  reviewed. 

In  addition,  the  1992  Amendments 
also  require  that  each  grantee  that 
provides  services  to  individuals  with 
disabilities  must  advise  these 
individuals,  or  as  appropriate,  the 
parents,  fomily  guaraans,  advocates,  or 
authorized  representatives  of  these 
individuals,  of  the  availability  and 
purposes  of  the  State  Client  Assistance 
Program  (CAP),  including  information 
on  means  of  seeking  assistance  imder 
such  programs.  A  list  of  State  CAPs  may 
be  obtained  by  calling  (202)  205-9343. 

If  you  need  further  information  about 
these  requirements,  please  contact 
David  E^uith  at  (202)  205-8801. 

Eligible  Applicants:  Those  eligible  for 
assistance  under  this  program  are  as 
follows:  (a)  State  and  public  agencies  or 


organizations;  (b)  private  agencies  or 
organizations;  (c)  institutions  of  higher 
education,  and  (d)  Indian  tribes  and 
tribal  organizations. 

Deadline  for  Transmittal, of 
Applications:  March  23, 1993. 

Available  Funds:  $8,400,000. 

Estimated  Average  Size  of  Awards: 
$700,000. 

Estimated  Number  of  Awards:  12. 

Instructions  for  Transmittal  of 
Applications;  (a)  If  an  applicant  wants 
to  apply  for  a  grant,  the  applicant 
shall— 

(1)  Mail  the  original  and  two  copies 
of  the  application  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (Ct'DA  #  (Applicant  mtist 
insert  number  and  letter)),  Washington, 
DC  20202-4725,  or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washington,  D.C.  time)  on  the  deadline 
date  to:  U.S.  Department  of  Education, 
Application  Control  Center,  Attention; 
(QTIA  #  (Applicant  must  insert  niunber 
and  letter)),  room  #3633,  Regional  Office 
Building  #3, 7th  and  D  Streets,  SW., 
Washington,  DC. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing; 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  horn  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  po^  office. 

(2)  An  applicant  Ashing  to  know  that  its 
application  has  been  received  by  the 
Department  must  include  with  Uie 
application  a  stamped  self-addressed 
postcard  containing  the  CFDA  number  and 
title  of  this  program. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — ^in  Item  10  of  the  Application 
for  Federal  Assistance  (Standard  Form  424) 
the  CFDA  number^— and  letter,  if  any — of  the 
competition  under  which  the  application  is 
being  submitted. 

Application  Forms  and  Instructions: 
The  appendix  to  this  application  is 
divided  into  four  parts.  These  parts  are 
organized  in  the  same  manner  that  the 
submitted  application  should  be 
organized.  These  parts  are  as  follows: 


Part  I:  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev.  4- 
88))  and  instructions. 

Part  11:  Budget  Form — ^Non- 
Construction  Programs  (Standard  Form 
424A)  and  instructions. 

Part  ni:  Application  Narrative. 
Additional  Materials:  Public 
Reporting  Burden  Estimate 
Assurances — ^Non-Construction 
Programs  (Standard  Form  424B). 

Certifications  Regarding  Lobbying; 
Debarment,  Suspension  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013). 

Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Volimtary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  80-0014)  and 
instructions. 

Note:  ED  Form  ED  (80-0014)  is  intended 
for  the  use  of  grantees  and  should  not  be 
transmitted  to  the  Department. 

Disclostire  of  Lobbying  Activities 
(Standard  Form  LLL  (if  applicable)  and 
instructions;  and  Disclosure  of  Lobbying 
Activities  Continuation  Sheet  (Standard 
Form  LLL-A)). 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certification  form  must  each  have  an 
original  signature.  No  grant  may  be 
awarded  imless  a  completed  application 
form  has  been  received. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Whalen,  The  National  Institute 
on  Disability  and  Rehabilitation 
Research,  400  Maryland  Avenue,  SW., 
room  3417,  Switzer  Building, 
Washington,  DC  20202-2704. 

Telephone:  (202)  205-9141;  deaf  and 
hearing  impaired  individuals  may  call 
(202)  205-5474  for  TDD  services. 
Program  Authority:  29  U.S.C  760-762. 
Dated:  January  13, 1993. 

Robert  R.  Davila, 

Assistant  Secretary,  Office  of  Special 
Education  and  Rehabilitative  Services. 

Frequent  Questions 

1.  Can  I  get  an  extension  of  the  due 
date? 

No!  On  rare  occasions  the  Department 
of  Education  may  extend  a  closing  date 
for  all  applicants.  If  that  occurs,  a  notice 
of  the  reidsed  due  date  is  published  in 
the  Federal  Register.  However,  there  are 
no  extensions  or  exceptions  to  the  due 
date  made  for  individual  applicants. 

2.  What  should  be  included  in  the 
application? 

The  application  should  include  a 
project  narrative,  vitae  of  key  personnel, 
and  a  budget,  as  well  as  the  Assurances 
forms  and  Certifications  included  in  this 
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packaga  Vitse  of  staff  or  cmasaltaiits 
should  include  the  individual’s  title  and 
role  in  the  proposed  pnqect.  and  other 
information  that  is  speciScaUy  pertinent 
to  this  proposed  project.  The  budgets  for 
the  first  year  and  all  subsequent  project 
years  should  be  induded. 

If  collaboration  with  another 
organization  is  involved  in  the  prc^Kxed 
activity,  the  application  should  include 
assurances  of  perticipetion  the  other 
parties,  including  written  agreements  or 
assurances  of  cooperation.  It  b  not 
useful  to  include  general  letters  of 
support  or  endorsement  in  the 
apnlicatian. 

If  the  applicant  proposes  to  use 
unique  tesb  ot  other  measurement 
instrumente  that  are  not  wicbly  known 
in  the  field,  it  would  be  helpfiil  to 
include  the  instrument  in  the 


application. 

Many  applications  contain 
voluminous  appendices  that  are  not 
helpful  arnl  in  many  cases  caimot  even 
be  mailed  to  the  reviewers.  It  b 
generally  itot  helpful  to  include  such 
&ings  as  brochures,  general  capability 
statemenb  of  collaborating 
organizations,  maps,  copies  of 
puMications,  or  descriptions  of  other 
projecb  completed  by  the  applicant. 

3.  Whatfonnat  should  be  used  for  the 
application? 

NIDRR  generally  advises  applicanb 
that  they  may  organize  the  application 
to  follow  the  selection  criteria  that  will 


be  used.  The  specific  review  criteiia 
vary  acoofding  to  the  specific  program, 
and  are  ccmtaiiwd  in  thb  Consoli^ted 
Application  Package. 

4.  May  I  submit  applications  to  more 
than  one  program  ampetition  NIDRR  or 
more  than  one  application  to  a 
proaam? 

Yes,  you  may  submit  applications  to 
any  program  for  which  they  are 
responsive  to  the  program  requirements. 
You  may  submit  the  same  application  to 
as  many  competitions  as  you  believe 


appropriate.  Y<mi  may  abo  submit  more 
tl^  one  applicdima  in  any  ^vra 
competitimi. 

5.  What  is  the  allowable  indirect  cost 
rate? 

The  limite  on  indirect  cosb  very 
according  to  the  program  and  the  type 
of  applicati(Mi. 

Applications  that  are  for  training 
activities,  including  all  applications  in 


the  Resaartm  Training  granb  program. 


should  limit  indirect  (£aiges  to  the 


lesser  of  the  actual  indirect  cosb  or 
eight  percent  of  the  total  direct  cosb  of 
the  pn^ram,  as  noted  in  the  Educaticm 
Department  General  Administrative 
Regulations  (QX^AR).  If  the 
organization  does  not  have  an  apjnoved 
rate,  the  a^lication  riiould  include  an 
estimated  actual  rate. 

6.  Can  profitmaking  businesses  apply 
for  grants? 

Yes.  However,  for-profit  organizations 
will  not  be  able  to  collect  a  fM  or  profit 
on  the  grant,  and  in  some  programs  may 
be  required  to  share  in  the  cosb  of  the 
project. 

7.  Can  individuals  apply  for  grants? 

No.  Only  State,  or  private 

agencies  or  organizations,  instituticms  of 
higher  education  and  Indian  tribM  mid 
tribal  oiganizatimis  me  eligible  to  apply 
far  granb  under  &is  program. 

8.  Can  NIDRR  staff  advise  me  whether 
my  project  is  of  interest  to  NnXtR  or 
likely  to  be  funded? 

No.  NIDIW  sbff  cannot  advise  you  of 
whether  your  sifoject  area  or  proposed 
approadi  b  fikely  to  receive  approval. 
Howevm,  NfflRR  staff  can  advise  you  of 
the  requiremenb  of  the  program  to 
udiich  you  propose  to  submit  your 
application. 

9.  How  do  I  assure  that  my 
application  will  be  referred  to  tite  most 
appropriate  panel  tor  review? 

Applicants  ^ould  be  sure  that  their 
applications  are  refarred  to  the  correct 
competition  by  clearly  including  the 
competitkm  title  and  CFDA  number. 


including  alphabetical  code,  on  the 
Standard  Form  424. 

10.  How  soon  after  submitting  my 
appUcation  can  I  find  out  ifk  will  be 
funded? 

The  time  firom  closing  dale  to  grant 
award  date  varies  firom  program  to 
program.  Generally  speaking,  NIDI^ 
endeavors  to  have  awards  made  within 
five  to  six  months  of  the  closing  date. 
Unsuccessful  applicanb  genm^y  will 
be  notified  wit^  that  time  firame,  as 
well. 

For  the  purpose  of  estimating  a 
project  start  date,  the  applicant  should 
estimate  approximately  six  months  from 
the  closing  date,  but  no  later  than  the 
following  September  30. 

11.  Can  I  can  NIDRR  to  find  out  if  my 
application  is  beii^  funded? 

No!  When  NlIXtR  is  ^e  to  release 
information  on  the  sbtus  of  grant 
applicaticHis,  it  will  notify  applicmib  by 
letter.  The  results  of  the  peer  review 
cannot  be  released  except  through  this 
formal  notification. 

12.  If  my  application  is  succes^i 
can  I  assume  I  will  get  the  requested 
budget  amount  in  subsequent  years? 

No.  Those  budget  projections  are 
necessary  and  helpful  for  planning 
purposes.  However,  a  complete  budget 
and  budget  justification  must  be 
submit!^  each  year  of  the  project 
Additionally,  there  will  be  negotiatioim 
on  the  budget  each  yam. 

13.  Will  ati  approved  applications  be 
funded? 

No.  It  often  happens  that  the  pern 
review  paneb  approve  more 
applications  thra  NIDRR  can  fund 
witiiin  avaibble  resources.  Applicanb 
who  are  approved  btd  not  funded  are 
encouraged  to  consider  submitting 
similar  applications  in  future 
competitions. 
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FEDERAL  ASSISTANCE 

t.  DATE  SUBMITTtO 

AppHcani  idaniifiar 

1.  TYPE  OP  SUBMISSION: 

rppUCMOn 
□  Construction 

PmrppiKMtion 
□  Construction 

a  DATE  RECEIYSO  BY  STATE 

Suu  Application  Idantiiiar 

A  DATE  RECStVEO  SV  FEDERAL  AGENCY 

Fadaral  idantifisr 

Q  NonConttniction 

Q  NorvConsIruction 

_  X 

OMS  Approval  No.  0|4S4)0«3 
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□ 
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B  Dacraasa  Award 
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D  Dacraasa  Duration 

Othar  (tprafy) 

A  Sum 
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D  Township 
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P  Iniarmunicipal 
Q  Spatial  District 
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g  TOTAL 
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INSTRUCTIONS  FOR  THE  SF  424 

This  is  a  staiMiard  form  used  by  appKcants  as  a  required  facesheet  for  preappKcatnms  and  applications  submitted 
for  Federal  assistance.  It  will  be  used  by  Federal  agencies  to  obtain  applicant  certiHcation  tl^  States  wdiich  have 
established  a  review  end  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicaat’s  submission. 

Item:  Entry  Item:  Entry; 


1  Self-explanatory. 

2.  Date  application  submitted  to  Federal  agency  tor 
State  if  applicable)  &  applicant’s  control  number 
(if  applicable). 

3.  State  use  only  (if  applicable). 

.4.  If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number.  If  for  a  new  project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  the 
person  to  contact  on  matters  related  to  this 
application. 

€.  Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the  space 
‘  provided. 

\ 

8.  Check  appropriate  box  and  enter  appropriate 
letter(s)  in  the  space(s)  provided: 

— "New"  means  a  new  assistance  award.  * 

—  "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a  project 
with  a  projected  completion  date. 

— "Revision"  means  any  change  in  the  Federal 
Government’s  financial  obligation  or 
contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  application. 

10  Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  requested. 

11  Enter  a  brief  descriptive  title  of  the  project, 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 

•  appropriate  (e.g.,  construction  or  real  property 
projects),  attach  a  map  showing  project  location. 
For  preapptications.  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project. 


12.  List  only  the  largest  political  entities  affected 
(e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant’s  Congressional  District  and 
•ny  DistrictCs)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  oo/v  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown' on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 

16.  Api^icants  should  contact  the  State  Single  Point 
of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 
process. 

17.  This  question  applies  to  the  applicant  organi¬ 
sation,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  body’s 
authorization  for  you  to  sign  this  application  as 
official  representative  must  ‘oe  on  file  in  the 
applicant’s  office.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application.) 


Sr  424  (REV  4S8i  Back 


;•/ 
~  /■ 


I 


SECTION  C- NON 


12.  TOTALS  (sum  of  Itnos  •  and  1 1) 


SECTION  D- FORE 


Total  lor  tal  Voar 


TOTAL  (sum  of  linos  1 3  and  14) 


SECTION  E  -  BUDGET  ESTIMATES  OF  FEDERAI 


(a)  (3rant  Program 


totals  (sum  of  linas  16  *19) 


SECTION  F- OTHER 

(Attach  additio 


DtractOiargas: 


Authorized  for  I 
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INSTRUCTIONS  FOR  THE  SF-424A 


General  Instructions 

This  form  is  designed  so  that  application  can  be  made 
for  funds  from  one  or  more  grant  programs.  In  pre¬ 
paring  the  budget,  adhere  to  any  existing  Federal 
grantor  agency  guidelines  which  prescribe  how  and 
whether  budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities  within  the 
program.  For  some  programs,  grantor  agencies  may 
require  budgets  to  be  separately  shown  by  function  or 
activity.  For  other  programs,  grantor  agencies  may 
require  a  breakdown  by  function  or  activity.  Sections 
A,B,C,  and  D  should  include  budget  estimates  for  the 
whole  project  except  when  applying  for  assistance 
which  requires  Federal  authorization  in  annual  or 
other  funding  period  increments.  In  the  latter  case. 
Sections  A,B,  C,  and  D  should  provide  the  budget  for 
the  first  budget  period  (usually  a  year)  and  Section  E 
should  present  the  need  for  Federal  assistance  in  the 
subsequent  budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class  categories 
shown  in  Lines  a-k  of  Section  B. 


Section  A.  Budget  Summary 
Lines  1-4,  Columns  (a)  and 

For  applications  pertaining  to  a  iingU  Federal  grant 
program  (Federal  Domestic  Assistance  Catalog 
number)  and  not  requiring  a  functional  or  activity 
breakdown,  enter  on  Line  1  under  Column  (a)  the 
catalog  program  title  and  the  catalog  number  in 
Column  ^). 

For  applications  pertaining  to  a  tingle  program 
requiring  budget  amounts  by  multiple  functions  or 
activities,  enter  the  name  of  each  activity  or  function 
on  each  line  in  Column  (a),  and  enter  the  catalog  num¬ 
ber  in  Column  (b).  For  applications  pertaining  to  mul¬ 
tiple  programs  where  none  of  the  programs  require  a 
breakdown  by  function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and  the 
respective  catalog  number  on  each  line  in  Column  (b). 

For  applications  pertaining  to  multiple  programs 
where  one  or  more  programs  require  a  breakdown  by 
function  or  activity,  prepare  a  separate  sheet  for  each 
program  requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not  provide 
adequate  space  for  all  breakdown  of  data  required. 
However,  when  more  than  one  sheet  is  used,  the  first 
page  should  provide  the  summary  totals  by  programs. 

Lines  1-4,  Columns  (c)  through  (g.) 

For  new  applications,  leave  Columns  (c)  and  (d)  blank. 
For  each  line  entry  in  Columns  (a)  and  (b),  enter  in 
Columns  (e),  (f),  and  (g)  the  appropriate  amounts  of 
funds  needed  to  support  the  project  for  the  first 
funding  period  (usually  a  year). 


Lines  1-4,  Columns  (e)  through  (g.)  ( continued) 

For  continuing  grant  program  applications,  submit 
these  forms  before  the  end  of  each  funding  period  as 
required  by  the  grantor  agency.  Enter  in  Columns  (e) 
and  (d)  the  estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant  funding 
period  only  if  the  Federal  grantor  agency  instructions 
provide  for  this.  Otherwise,  leave  these  columns 
blank.  Enter  in  columns  (e)  and  (f)  the  amounts  of 
funds  needed  for  the  upcoming  period.  The  amount(s) 
in  Column  (g)  should  be  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to  existing 
grants,  do  not  use  Columns  (c)  and  (d).  Enter  in 
Column  (e)  the  amount  of  the  increase  or  decrease  of 
Federal  funds  and  enter  in  Column  (f)  the  amount  of 
the  increase  or  decrease  of  jion-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted  amount 
(Federal  and  non-Federal)  which  includes  the  total 
previous  authorized  budgeted  amounts  plus  or  minus, 
as  appropriate,  the  amounts  shown  in  Columns  (c)  and 
(f).  The  amountis)  in  Column  (g)  should  not  equal  the 
sum  of  amounts  in  Columns  (e)  and  (f). 

Line  5  —  Show  the  totals  for  all  columns  used. 

Section  B  Budget  Categories 
In  the  column  headings  (1)  through  (4),  enter  the  titles 
of  the  same  programs,  functions,  and  activities  shown 
on  Lines  1-4,  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide  similar 
column  headings  on  each  sheet.  For  each  program, 
function  or  activity,  fill  in  the  total  requirements  for 
funds  (both  Federal  and  non-Federal)  by  object  class 
categories. 

Lines  6a-i  —  Show  the  totals  of  Lines  6a  to  6h  in  each 
column. 

Line  6j  •  Show  the  amount  of  indirect  cost 

Line  6k  -  Enter  the  total  of  amounts  on  Lines  6i  and 
6j.  For  all  applications  for  new  grants  and 
continuation  grants  the  total  amount  in  column  (5), 
Line  6k,  should  be  the  same  as  the  total  amount  shown 
in  Section  A,  Column  (g).  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total  amount  of  the 
increase  or  decrease  as  shown  in  Columns  (l)-(4).  Line 
6k  should  be  the  same  as  the  sum  of  the  amounts  in 
Section  A,  Columns  (e)  and  (f)  on  Line  5. 
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INSTRUCTIONS  FOR  THE  SF.424A  (continued) 


Line  7  -  Enter  the  estimated  amount  of  income,  if  any, 
expected  to  be  generated  from  this  project.  Do  not  add 
or  subtract  this  amount  from  the  total  project  amount. 
Show  under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated  amount  of 
program  income  may  be  considered  by  the  federal 
grantor  agency  in  determining  the  total  amount  of  the 
grant 

Section  C.  Non>Federal-Resourcea 

Lines  8-11  -  Enter  amounts  of  non-Federal  resources 
that  will  be  used  on  the  grant.  !f  in-kind  contributions 
are  included,  provide  a  brief  explanation  on  a  separate 
sheet. 

Column  (a)  -  Enter  the  program  titles  identical 
to  Column  (a).  Section  A.  A  breakdown  by 
function  or  activity  is  not  necessary. 

Column  (b)'>  Enter  the  contribution  to  be  made 
by  the  applicant. 

Colunui  (c)  >  Enter  the  amount  of  the  State’s 
cash  and  in-kind  contribution  if  the  applicant  is 
not  a  State  or  State  agency.  Applicants  which  are 
a  State  or  State  agencies  should  leave  this 
column  blank. 

Column  (d)  -  Enter  the  amount  of  cash  and  in- 
kind  contributions  to  be  made  from  all  other 
sources. 

Column  (e)  >  Enter  totals  of  Columns  (b),  (c),  and 
(d). 

Line  12  •—  Enter  the  total  for  each  of  Columns  (b)-(e). 
The  amount  in  Column  (e)  should  be  equal  to  the 
amount  on  Line  5,  Column  (f),  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13  -  Enter  the  amount  of  cash  needed  by  quarter 
from  the  grantor  agency  during  the  first  year. 

BiUJNO  CODE  400(H>1  C 


Line  14  -  Enter  the  amount  of  cash  from  all  other 
sources  needed  by  quarter  during  the  first  year. 

Line  15  -  Enter  the  totals  of  amounts  on  Lines  13  and 
14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16  •  19  •  Enter  in  Column  (a)  the  same  grant 
program  titles  shown  in  Column  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not  necessary.  For 
new  applications  and  continuation  grant  applications, 
enter  in  the  proper  columns  amounts  of  Federal  fxinds 
which  will  be  needed  to  complete  the  program  or 
project  over  the  succeeding  funding  periods  (usually  in 
years).  This  section  need  not  be  completed  for  revisions 
Amendments,  changes,  or  supplements)  to  funds  for 
the  c\irrent  year  of  existing  grants. 

If  more  than  four  lines  are  needed  to  list  the  program 
titles,  submit  additional  schedules  as  necessary. 

Line  20  >  Enter  the  total  for  each  of  the  Columns  (b)- 
(e).  When  additional  schedules  are  prepared  for  this 
Section,  annotate  accordingly  and  show  the  overall 
totals  on  this  line. 

Section  F.  Other  Budget  Information 

Line  21  >  Use  this  space  to  explain  amounts  for 
individual  direct  object-class  cost  categories  that  may 
appear  to  be  out  of  the  ordinary  or  to  explain  the 
details  as  required  by  the  Federal  grantor  agency. 

Line  22  •  Enter  the  type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will  in  effect 
during  the  funding  period,  the  estimated  amount  of 
the  base  to  which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23  -  Provide  any  other  explanations  or  comments 
deemed  necessary.  « 
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Instructions  for  Part  III — Application 
Narrative 

Before  preparing  the  Application 
Narrative  an  applicant  should  read 
carefully  the  description  of  the  program, 
the  information  regarding  the  priorities, 
and  the  selection  criteria  the  ^cretary 
uses  to  evaluate  applications. 

The  narrative  should  encompass  each 
function  or  activity  for  which  funds  are 
being  requested  and  should — 

1.  Begin  with  an  Abstract;  that  is,  a 
summary  of  the  proposed  project; 

2.  Describe  the  proposed  project  in 
light  of  each  of  the  selection  criteria  in 
the  order  in  which  the  criteria  are  listed 
in  this  application  package;  and 

3.  Include  any  other  pertinent 
information  that  might  assist  the 
Secretary  in  reviewing  the  application. 


4.  The  Secretary  strongly  requests  the 
applicant  to  limit  the  Application 
Narrative  to  no  more  than  100  double¬ 
spaced,  typed  pages  (on  j^e  side  only). 

Instructions  for  Estimated  Public 
Reporting  Burden 

Under  terms  of  the  Paperwork 
Reduction  Act  of  1980,  as  amended,  and 
the  regulations  implementing  that  Act, 
the  Department  of  Education  invites 
comment  on  the  public  reporting 
burden  in  this  collection  of  information. 
Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  20  hours  per  response, 
including  the  time  for  reviewing 
instruction,  searching  existing  data 
sources,  gathering  maintaining  the  data 
needed,  and  completing  and  reviewing 


the  collection  of  information.  You  may 
send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burdeP,  to 
the  U.S.  Department  of  Education, 
Information  Management  and 
Compliance  Division,  Washington,  DC 
20202-4651;  and  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  1820-0027, 
Washington,  DC  20503. 

(Information  collection  approved  under  0MB 
control  number  1820-0027.  Expiration  date; 
July  31, 1995.) 

BILUNG  CODE  4000-01-U 


5546  Federal  Register  /  Vol.  58,  No.  12  /  Thursday,  January  21,  1993  /  Notices 

OMS  Approval  No.034a-0CA0 

ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 

Note:  Certain  of  these  assurances  may  not  be  applicable  to  your  project  or  program.  If  you  have  questions, 
please  contact  the  awarding  agency.  Further,  certain  F^eral  awarding  agencies  may  require  applicants 
to  certify  to  additional  assurances.  If  such  is  the  case,  you  will  be  notified. 

As  the  duly  authorized  representative  of  the  applicant  I  certify  that  the  applicant: _ 


1.  Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutional,  managerial  and 
financial  capability  (including  funds  sufficient  to 
pay  the  non-Federal  share  of  project  costs)  to 
ensure  proper  planning,  management  and  com¬ 
pletion  of  the  project  described  in  this  application. 

2.  Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  States,  and  if  appropriate, 
the  State,  through  any  authorized  representative, 
access  to  and  the  right  to  examine  all  records, 
books,  papers,  or  documents  related  to  the  a^vard; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
-constitutes  or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or  personal 
gain. 

4.  Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  after  receipt  of  approval  of 
the  awarding  agency.  . 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  8S  4728-4763) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
CRM’s  Standards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  but  are  not 
limited  to:  (a)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (P.L.  88-352)  which  prohibits  discrimination 
on  the  basis  of  race,  color  or  national  origin;  (b) 
Title  IX  of  the  Education  Amendments  of  1972,  as 
amended  (20  U.S.C.  IS  1681-1683,  and  1685-1686), 
which  prohibits  discrimination  on  the  basis  of  sex; 
(c)  Section 504  of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  I  794),  which  prohibits  dis¬ 
crimination  on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975,  as  amended  (42 
U  S.C.8S  6101-6107),  which  prohibits  discrim¬ 
ination  on  the  basis  of  age; 


(e)  the  Drug  Abuse  OHlce  and  Treatment  Act  of 
1972  (P.L.  92-255),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse,  (f) 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention,  Treatment  and  Rehabilitation  Act  of 
1970  (P.L.  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  8S  523  and  527  the  Public  Health 
Service  Act  of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
VIII  of  the  Civil  Rights  Act  of  1968  (42  U  S  C  § 
3601  et  seq.),  as  amended,  relating  to  non¬ 
discrimination  in  the  sale,  rental  or  financing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  statute(s)  under  which 
application  for  Federal  assistance  is  being  made; 
and  (j)  the  requirements  of  any  other 
nondiscrimination  statute(s)  which  may  apply  to 
the  application. 

7.  Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (P.L.  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs. 
These  requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases. 

8.  Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  U.S.C.  88  1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds. 

9.  Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  U.S.C.  88  276a  to  276a- 
7),  the  Copeland  Act  (40  U.S.C.  8  276c  and  18 
U.S.C.  88  874),  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C.  88  327-333), 
regarding  labor  standards  for  federally  assisted 
construction  subagreements. 
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10.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requirements  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (P.L.  93-234) 
which  requires  recipients  in  a  special  flood  hazard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  110,000  or  more. 

11.  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following:  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (P.L.  91-190)  and  Executive 
Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d)  evaluation  of 
flood  hazards  in  floodplains  in  accordance  with  EO 
11988;  (e)  assurance  of  project  consistency  with 
■the  approved  State  management  program 
develop^  under  the  Coastal  Zone  Management 
Act  of  1972  (16  U.S.C.  §S  1451  et  seq  );  (f) 
conformity  of  Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955,  as  amended  (42  U.S.C.  § 
7401  et  seq.);  (g)  protection  of  undergroimd  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Act  of  1974,  as  amended,  (P.L.  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended,  (P.L. 
93-205). 

12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  U.S.C.  §S  1271  et  seq.)  related  to 

'  protecting  components  or  potential  components  of 
the  national  wild  and  scenic  rivers  system. 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966,  as  amended  (16 
U.S.C.  470),  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  u  s  e.  469a-l  et  seq  ). 

14.  Will  comply  with  P.L.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1^6  (F.L.  89-544,  as  amended,  7  U.S.C. 
2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  SS  4801  et  seq.)  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  flnancial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program. 


':GNATURE  OF  AUTHORIZED  CERTIFYING  OFFICIAL 

TITLE 

APPtXANT  ORGANIZATION 

DATE  SUBMITTED 
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CERTIHCATIONS  REGARDING  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

AppBcMilsthoiild  refer  to  the  fcguhtiom  eked  bdow  to  determine  the  oertifkatkMi  to  which  they  aivraqittied  to  attest  Amlicants 
shouktelao  review  the  instructicHis  far  certifkaticM*  included  in  the  regulations  before  completing  this  foim.  Ssnature  oftois  fonn 
piovidcs  for  compliance  wHhootifkation  requirements  under  34  CFk  Part  82,  *NewRestnctk>nf  (Ml  Lobbidn|L  and  34  ChK  Part  85, 
*G(Mcnuitent*wiM  Di^>aiment  and  Suspensim  (Nonprocurement)  and  Covemment-wide  Reejuireme^  for  Drug-Free  Worlrolace 
(Cranta).”  The  certificatioiu  shall  be  treated  as  a  nuterial  r^resentation  of  feet  upon  which  rdiaiKe  will  be  placecf  when  the  CSepartiitent 
of  Education  determines  to  award  dte  covered  transaction,  grant,  or  cooperative  agreement. 


1.  LOBBYING 

As  required  by  Section  1352,  Title  31  of  the  US  Code;  and 
fanpiemented  at  34  CFR  Pert  82.  for  persons  enteringfoto  a 
grant  Of  cooperative  agreement  over  SI  (X)/)00,  as  dgined  at  34 
OR  FM  82,  Sectfons  SLIOS  and  811 10,  the  apf^icant  certifies 
fiiat 


(a)  No  Federal  appropriated  funds  have  been  paid  or  win  be 
paid,  by  or  on  behalf  of  the  undersigned,  to  any  person  for 
tnfluwidng  or  attempting  to  influence  an  officer  or  emptojfee 
of  any  agency,  a  Member  of  Conmess,  an  officer  or  employee 
of  Congress,  or  an  employee  of  a  Member  of  Omgress  in 
connection  with  the  malcuig  of  any  Federal  graitt,  the  entering 
into  of  any  axiperative  agreement  arul  the  extensioiv 
continuadon,  renewal,  amendment,  or  modification  of  any 
Federal  grant  or  coopendivcagreeinent; 


<b)  If  any  funds  other  than  Federal  appropriated  funds  have 
bm  para  or  will  bepaid  to  any  person  for  influendfig  or 
attamptine  to  influence  an  offiw  or  employee  of  any  agency,  a 
Member  cal  Congresi^  an  officer  or  empfoyte  of  Congress,  or  an 
employee  of  a  M^ber  of  Coitgress  in  coimectioa  wlm  this 
Federd  grant  or  cooperative  agreentent,  the  undersigned  shall 
oomfdete  and  submit  Standard  Form  -  LLL,  "Dfedosure  Form 
to  R^rt  Lobb3ring,”  in  aocordaiux  with  its  instructions; 


(c)  The  undersigned  shaU  require  that  the  language  of  this 
certification  be  induded  in  the  award  docuirtents  fcvall 
subawards  at  all  tiers  (including  subgrants,  contracts  under 
grants  and  cooperative  agreentents,  and  sifocontracts)  and  that 
aP  subredpients  shall  certify  and  disclose  accordingly. 


2.  DEBARMENT,  SUSPENSION,  AND  OTHER 
RESPONSIBIUTY  MATTERS 


As  raqaired  by  Executive  Order  12549,  Debarment  and 
Su^ioisicm,  and  imfriemented  at  34  ere  Pert  85,  for 
prospective  partidpants  in  primary  covered  traruactions,  as 
oefiM  at  34  ere  Part  85,  Sectioiu  85.105  and  85.110  — 


ATheappBcant  certifies  that  It  and  hs  prtncipalK 

(e)  Are  not  presently  debarred,  subtended,  proposed  for 
debannertf.  declared  indigible.  Of  voluntarily  ocluded  from 
covered  transacbona  by  any  Federal  depaitrnent  or  agency; 

(b)  Have  Bot  within  e  dtrea-yeer  period  preceding  dds 
appUcetion  been  convicted  of  or  had  a  ervO  judgment  rendered 
against  them  for  ooouniasion  of  fraud  or  e  criir&al  offense  in 
connection  with  obtaining,  attempting  to  obtain,  or  performing 
a  pufrUc  (Federal,  State;  or  local)  transaction  or  contract  under 
a  puMk  transaction;  violation  of  Federal  V  State  antitrust 
statutes  or  commission  of  embezzlement,  theft,  forgery, 
bribery,  feJrification  or  destruction  of  records,  making  false 
■tateflnentSk  Of  receiving  stolen  property; 

4c)  Are  not  presently  indicted  for  or  otherwise  criminally  or 
dvi^  char^  by  a  govenuncntal  entito  (Federal,  State,  or 
local)  vfith  comniiteion  of  any  of  the  omenses  enumerated  in 
paragraph  (l)(b)  of  this  oertincation;  and 


(d)  Have  not  wkhia  a  three-year  pertod  preoedii^  diis 
application  had  one  or  mote  public  transactions  OMeral  State; 
or  local)  terminated  for  cause  or  defeuh;  and 

B.  Where  the  applicant  is  unable  to  certify  to  any  of  the 
statements  in  certificate  he  or  the  shall  attach  an 
explanation  to  this  application. 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Drug-Free  Wcu-kplace  Act  of  1968,  and 
implemented  at  34  CFRPart  85,  Subpart  F,  for  grantees,  as 
denned  at  34  OR  Part  85,  Sectfons  S.605  and  B5j610— 

A.  The  arolicant  certifies  that  it  will  or  will  continue  to 
provide  a  drug-free  workplaoe  by: 

(a)  Publishing  a  statement  mjtifywg  em;rioy»  that  the 
unlawful  manufacture,  distribution,  dispensing,  possession,  or 
use  of  e  controlled  subctairae  is  piDhtbiM  in  the  grantee's 
workplaoe  end  i^wdfying  the  actioru  that  win  be  taken  agadnst 
employees  for  violatim  w  such  prohibition; 

(b)  Establishing  aa  on-going  drug-free  awarenesa  program  to 
inform  employes  about— 

(1)  The  dangers  of  drug  abuse  in  the  woricpiace; 

(2)  The  grantee's  pedicy  of  irudntaining  a  drug-free  workplace; 

O)  Any  available  drug  counseling,  rdtabilitation,  and 
employee  assistance  programs;  and 

(4)  The  penalties  that  may  be  imposed  upon  empfoyees  fiH' 
drug  abuse  violatfons  occurring  in  the  wotkpla^ 

(c)  Making  it  a  recpiiiement  that  each  employee  to  be  engaged 
In  the  pertormence  of  the  grant  be  Bven  e  copy  of  the 
statement  required  by  peragraph  (m; 

(d)  Notifying  the  employee  in  the  etatement  required  by 
peragraph  (a)  that,  as  a  condition  of  employment  under  the 
grant,theemployKwlll— 

0)  Abide  by  the  terma  of  the  statement;  and 

(Z)  Notify  the  employer  in  writing  of  his  or  her  conviction  for  a 
vtoiation  of  a  oriiranal  drug  statute  occurring  in  the  worlqilaoe 
no  iater  than  five  calendar  days  after  such  conviction; 

(e)  Notifying  the  agency,  in  vrriting,  within  10  calendar  days 
after  receiving  noun  under  subparagr^h  (dX2)  from  an 
employee  or  otherwise  receiving  actual  notice  of  sudi 
convietkm.  Employers  of  ccmvicted  employees  must  provide 
notice;  including  pwtion  title;  to:  Dire^r,  Grants  and 
Contracts  Service,  US  Department  of  Education,  400 
Maryland  Avenue,  SW.  (Room  3124,  CSA  Regional  Office 
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Buflding  No.  3),  Washington,  DC20202457t.  Nodeeshatt in- 
dude  the  identiBcatkm  nuatbeKs)  oicachafleclad  grant; 

(f)  Taking  one  of  the  foQowing  actions,  within  30  calendar  da3rs 
of  receiving  notice  under  subparagraph  (d)(2),  with  respect  to 
any  emfdoyee  who  is  soconvidea— 

(1)  Taking  appropriate  personnel  action  against  suck  an 
employee,  up  to  and  including  termiaatic^oonsislent  with  the 
requironents  of  the  Rehabilitation  Act  of  1973,  as  amended;  or 

(2)  Reouiring  such  employee  to  partidpate  sadsfscttvily  in  a 
dnu  abuse  assistance  or  rehabilitation  program  approved  for 
such  purposes  by  a  Federal,  State;orlo^liealth,laweBiioKe' 
ment,  or  other  appropriate  agenc3r; 

W  Making  a  good  faith  e^ott  to  continue  to  maintain  a  drug- 
tee  worlu>laM  through  implemoUationof  paxagrwhs  (a), 

(b),  (c),  (d),  (e),  and  (fT 


B.  The  grantee  may  insert  in  the  space  provided  below  the 
site(s)  for  the  performance  of  work  done  in  couwetion  with  the 
specific  grant: 

Place  of  Performance  (Street  address,  dty,  county,  slate;  zip 
code) 
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DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  required  by  the  Drug-FieeWorkplaee  Act  of  1988,  and 
implemented  at  34  CFRPart  85,  Sulmrt  F,  for  grantees,  as 
denned  at  34  cm  Part  85,  Sections  ».605 and  85A1&— 

A.  As  a  cocidilion  of  the  grant,  I  certify  that  I  wfO  not  engage 
to  the  unlawful  mamifactiife,  distribution,  dispenstog,  pa»> 
session,  or  use  of  a  contfoHed  substanoe  in  conducting  any 
activity  with  the  grant;  and 

B.  If  convicted  of  a  crimiiul  drug  offense  resulting  fiom  a 
violation  occurring  during  the  conduct  of  any  grant  activity, 
I  trill  report  the  conviction,  in  writing,  within  10  calendar 
days  of  the  conviction,  to:  Director,  Qrants  and  Contracts 
Service;  US.  Department  of  Education,  400  Maryland 
Avenue,  S.W.  (H^  3124,  CSA  Regional  Office  Building 
^fo.  3),  Washtogtoo,  DC  20202-4571.  Notice  ahaU  include 
die  identification  numbeKiilof  each  affected  grard. 


Check  Q  if  there  are  wortipiaces  on  file  that  arc  not  identified 
here. 


As  the  duly  authorized  representativeoftheappBcant,lherd)ycertifythattheapplkant  wiB  comply  with  the  above  certificatiena, 


NAMEOFAPPUCANT 

PR/ AWARD  NUMBER  AND/OR  PROJECTNAME 

PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 

SIGNATURE 

DATE 

ED  8(M)013, 6/90  (Replaces  ED  80-0008, 12/89;  ED  Form  (XS-006,  (REV.  12/88);  ED  80-0010,  fi/iA.  and  ED  80-001 1, 5/90,  which  are 
obsolete) 


m 
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Certification  Regarding  Debarment,  Su^ension,  Ineligibility  and 
Voluntary  Exclusion  ~  Lower  Tier  Covered  Transactions 

This  certiHcation  is  reauired  by  the  DeparUnent  of  Education  regulations  implementing  Executive  Order 
12549,  Debarment  ana  Suspension,  34  CFR  Part  85,  for  all  lower  tier  transactions  meeting  the  threshold 
and  tier  requirements  sta^  at  Section  85.110. 


Instructions  for  Certification 


2.  The  certification  in  this  clause  is  a  material 
roTresentation  of  fact  upon  which  leliarKS  was  placed 
when  this  transaction  was  entered  into.  If  it  is  la^ 
determined  that  the  prospective  lower  tier  participant 
knowingly  rendered  an  erroneous  certification,  in 
addition  to  other  remedies  available  to  the  Federal 
Covmment,  the  department  or  ageiKy  with  which 
this  transaction  origiiuited  may  pursue  available 
remedies,  including  suspension  and/or  d^rment. 

3.  The  prospective  lower  tier  participant  shall  provide 
immeaiate  written  notice  to  thepetMn  to  which  this 
proposal  is  submitted  if  at  any  time  the  prospective 
lower  tier  participant  learns  that  its  certificauon  was 
erroneous  when  submitted  or  has  become  erroneous 

reason  of  changed  drcumstances. 

4.  The  terms  "covered  transaction,"  "debarred," 
"suspended,"  "ineligible,"  "lower  tier  covered 
transaction,"  "partiapant,"  "person,"  "primary  covered 
transaction,"  "principal,"  "proposal,"  and  "voluntarily 
excluded,"  as  used  in  this  clause,  have  the  meanings 
set  out  in  the  Definitions  and  Coverage  sections  of 
rules  imirfementing  Executive  Order  12S49.  You  may 
contact  the  pe^n  to  which  this  proposal  is  submittra 
for  assistaiKe  in  obtaining  a  copy  of  those  regulations. 

5.  The  prospective  lower  tier  participant  agrees  by 
submitting  this  proposal  that,  shoula  the  proposed 
covered  transaction  be  entered  into,  it  shall  not 
knowingly  enter  into  any  louver  tier  covered 
transaction  with  a  pe^n  who  is  d^rred, 
suroended,  declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this  covered 
transaction,  unless  authorized  by  the  department  or 
agency  with  which  this  transaction  originated. 


6.  The  prospective  louver  tier  participant  further 
agrees  by  submitting  thisproposal  that  it  will 
include  the  clause  titled  "Certification  Regarding 
Debarment,  Suspension,  Ineligibility,  ana  Voluntary 
Exclusion-Lower  Tier  Covered  Transactions," 
without  modification,  in  all  lower  tier  covered 
transactions  and  in  all  solicitations  for  lower  tier 
covered  transactions. 

7.  A  partieijrant  in  a  covered  transaction  may  rely 
upon  a  cernneation  of  a  prospective  partidpuit  in  a 
lower  tier  covered  transaction  that  it  is  not 
ddiarred,  suspended,  ineligible,  or  voluntarily 
excluded  from  the  coveredlransaction,  unless  it 
knows  that  the  certification  is  erroneous.  A 
participant  may  dedde  the  method  and  frequency 
by  which  it  determines  the  eligibility  of  its 
principals.  Each  participant  may,  but  is  not 
required  to,  check  the  Nonprocurement  List. 

8.  Nothing  contained  in  the  foregoing  shall  be 
construed  to  require  estabUshment  of  >  system  of 
records  in  order  to  render  in  gtxxl  faith  the 
certification  r^uiied  by  this  muse.  The  knowledge 
and  information  of  a  participant  is  not  required  to 
exceed  that  which  is  normally  possessed  by  a 
prudent  person  in  the  ordinary  course  of  business 
dealings. 

9.  Except  for  transactions  authorized  under 
paragraph  5  of  these  instructions,  if  a  participant  in 
a  covered  transaction  knowingly  enters  into  a  lower 
tier  covered  transaction  with  a  person  who  is 
suspended,  debarred,  ineligible,  or  voluntarily 
excluded  from  participation  in  tois  transaction,  in 
addition  to  other  remedies  available  to  the  F^eral 
Government,  the  department  or  agency  with  which 
this  transaction  originated  may  pursue  available 
remedies,  tocluding  suspension  and/or  debarment. 


Certification 

(1)  The  protective  lower  tierpartidpant  certifies,  by  submission  of  this  proposal,  that  neither  it  nor  its 
priiKipab  are  presently  debarred,  suspe^ed,  proposed  for  debarment,  aedar^  ineligible,  or 
voluntarily  excluded  from  partidpation  in  this  transaction  by  any  Federal  department  or  agency. 

(2)  Where  the  prospective  lower  tier  p^dpant  is  unable  to  certify  to  any  of  the  statements  in  this 
certification,  such  pro^iective  partidpant  shall  attach  an  explanation  to  this  proposal. 


NAMEOFAPPUCANT  PR/AWARD  NUMBER  AND/OR  PROJECT  NAME 


BTUNTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE  DATE 


ED  80-0014, 9/90  (Replaces  CCSO09  (REV.  12/88),  which  is  obsolete; 
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DISCLOSURE  OF  LOBBYING  ACTIVmES 

Complete  this  fonn  to  disdose  lobbying  aaivities  pursuant  to  31  U.S.C.  1352 
(See  reverse  for  public  burden  disdosuie.) 


X  Report  Type: 


034»miM6 


1.  Type  of  Federal  Action: 

[  X  Status  of  Federal  Actioic 

[■^  a.  contract 

1 _ 1  b.  grant 

□ 

a.  bid/offef/application 

b.  initial  award 

c.  cooperative  agreement 

d.  loan 

c  post-award 

e.  loan  guarantee 

f.  loan  insurance 

Name  aad  Address  of  Rcportiag  Entity: 

□  Prime  □  Subawarde 


Subawardee 

Tier _ ,  if  known: 


5.  If  Reporting  Entity  in  No.  4  is  Sohanardee.  Enter  Name 
and  Address  of  Prime: 


6.  Federal  Department/Agency: 

7.  Federal  Program  Naroe/Oescription: 

CJOA  Number,  if  aaolkable: 

8.  Federal  Action  Number,  if  known: 

9.  Award  Amount,  if  known: 

S 

10.  a.  Name  and  Address  of  Lobbying  Entity 
(if  individual,  last  name,  first  name.  Mlk 


b.  Individuals  Performing  Services  (including  address  if 
different  from  No.  lOiu 
(last  name,  first  name.  MIh 


Ullich  ConlinuMon  S/>«e((s)  Sf<U.-A.  il  necessiiyl 


11.  Amount  of  Payment  (check  aU  that  apply): 

S  _  □  actual  □  planned 


12.  Form  of  Payment  (check  all  that  apply): 

□  a.  cash 

□  b.  in-kind;  specify:  nature _ 

value  _ 


IX  Type  of  Payment  (check  aH  that  apply): 

□  a.  retainer 

□  b.  one-time  fee 

□  c  commission 

□  d.  contingent  fee 

□  e.  deferred 

□  f.  othen  specify:  _ 


14.  Brief  Description  of  Services  Performed  or  to  be  Performed  and  Datefs)  of  Service,  including  officerfsk  employvefs). 
or  Memberfs)  contacted,  lor  Payment  Indicated  in  Item  11: 


_ _  (attach  Coounutuon 


IS.  Conliiuiation  Sbeetfs)  SF41L-A  attached:  □  Yes 


14.  inlonnMian  i.qu«ii.d  thmifh  ttM  hMm  n  auitwniad  by  todi  11  U  SC- 
Mclwn  I1S2.  Om  dncloMm  ol  tabbymi  acbvitin  n  «  mUMul  wpiwmitioii 
at  Iki  upon  aaMcti  latunca  wa  ptaod  by  lb*  la«  abeo#  wtwn  Uiit 
uwucuon  wM  nud*  a  oMorad  mto.  Om  ^ — *77—-  ■  ta^a^‘"•d  punuaa  to 
11  u  s  e  IlSl  nm  HitofiMban  adl  ba  lopoitaa  le  da  Caiyaa  aai- 
uuHMNy  Md  wdl  ba  aadabta  tof  pubbe  impacban  Any  ponon  adw  iid.  to 
Ida  da  mpfoma  aiitaaw  didl  b>  abjati  to  o  end  panOty  at  wnr  tag  dan 
tl0.oaQ  «td  not  mam  dun  SMOilM  tor  oab  Hicb  hdura. 


Sr-ill-a  a  itocem 


□  No 


Signature:  ____ 
Print  Name:  ___ 

Title:  _ 

Telephone  No.: . 
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INSTRUCTIONS  FOR  COMPLEnON  OF  SF-Ul*  DISCLOSURE  OF  LOBBYING  ACnVITlES 

Ihh  disclosure  fonn  shall  be  completed  by  the  repoftifig  entity,  iwhether  subawwdee  or  prime  Federal  recipient,  at  the 
initiation  or  receipt  of  a  coiwfed  Federal  action,  or  a  material  change  to  a  previous  filing,  pursuant  to  thie  31  U.S.C 
section  13S2.  The  filiitg  of  a  form  it  required  for  each  payment  or  amement  to  make  payment  to  any  lobbying  entity  for 
Influendng  or  attempting  to  influence  an  officer  or  empidyee  of  any  agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a  Member  of  COrqjress  in  contt^on  vwth  a  covered  Federal  action.  Use  the 
Sr*LLL*A  Continuation  Sheet  for  adoitionai  kifbrmation  if  the  space  on  the  form  is  inadequate.  Complete  ail  items  that 
apply  for  both  the  initial  filing  and  material  change  report  Refer  to  die  implementing  guida^  published  by  the  Office  of 
Marugement  arMl  Budget  for  additional  information. 

1.  Identify  the  type  of  covered  Federal  action  for  tvhich  lobbying  activity  is  and/or  has  been  secured  to  influence  the 
outcome  of  a  covered  Federal  action. 

2.  Identify  the  status  of  the  covered  Federal  action. 

3.  Identify  the  appropriate  classification  of  this  report.  If  this  is  a  followup  report  caused  by  a  materi^  change  to  the 
information  pi^ously  reported,  enter  the  year  and  quarter  in  whidi  the  chwge  occurred.  Enter  the  date  of  the  last 
previously  submitted  report  by  this  reporting  entity  for  this  covered  Federal  action. 

4.  Enter  the  full  rume,  address,  dty,  state  artd  zip  code  of  the  reportine  entity.  Include  Congressioiul  District  if 
known.  Check  the  appropriate  cla^fication  of  the  reporting  entity  that  OMignates  if  it  is,  or  expects  to  be,  a  pri^ 
or  subaward  recipient  Identify  the  tier  of  the  subawardee,  e.g.,  the  first  subawardee  of  the  prime  is  the  1st  tier. 
Subawards  itKiude  but  are  not  limited  to  subcontracts,  sirirgrants  artd  contract  awards  uruier  grants. 

5.  If  the  organization  filing  the  report  in  item  4  checks  "Subawardee",  then  enter  the  full  rume,  address,  Qty,  state  artd 
zip  code  of  the  prime  Federal  redpient  Include  Congresdonai  District,  if  knowwi. 

6.  Enter  the  rume  of  the  Federal  ageiKy  rruking  the  award  or  loan  corrunitment.  IrKlude  at  least  orte  organizatiorul 
level  below  agency  rume,  if  kno<^  For  example.  Department  of  Transportation,  United  States  Coast  Guard. 

7.  Enter  the  Federal  program  rume  or  description  for  the  covered  Federal  action  (item  1).  If  known,  enter  the  full 
Catalog  of  Federd  C^mestic  AssistaiKe  (CFDA)  ruimber  for  grants,  cooperative  agreements,  loans,  and  loan 
conunitments. 

8.  Enter  the  most  appropriate  Federal  identifying  number  available  for  the  Federal  action  identified  in  item  1  (e.g.. 
Request  for  Proposal  (RFP)  number;  Inviution  for  Bid  (IFB)  number;  grant  annourKement  number;  the  contract, 
grant  or  loan  award  number;  the  appiication/proposal  control  number  assigned  by  the  Federal  agency).  Include 
prefixes,  e.g,  "RFP»DE-90-001.* 

9.  For  a  covered  Federal  action  where  there  has  been  an  award  or  loan  cornmitirrent  by  the  Federal  agerrey,  enter  the 
Federal  amount  of  the  award/loan  corrunitment  for  the  prime  entity  identified  in  item  4  or  S. 

10.  (a)Enter  the  full  rume,  address,  dty,  state  and  zip  code  of  the  iobbyirtg  entity  engaged  by  the  reporting  entity 

identified  in  item  4  to  influerKe  the  covered  Federal  action. 

(b)Enter  the  full  rumes  of  the  individuaKs)  performing  services,  and  indude  full  address  if  different  from  10  (a). 

Enter  Last  Narrre,  First  Name,  artd  Midrfle  Initial  (Ml). 

11.  Enter  the  arrtount  of  compertsation  paid  or  reasorubly  expected  to  be  paid  by  the  reporting  entity  (item  4)  to  the 
lobbying  entity  (item  10).  Indicate  v^ther  the  payment  has  been  rtude  (actual)  or  wW  be  rrude  (fanned).  Check 
aB  boxes  that  apply.  H  this  is  a  material  change  report,  enter  the  curmriative  amount  of  payment  rrude  or  planned 
to  be  made. 

12.  Check  the  appropriate  box(es).  Check  afl  boxes  that  apply.  If  payrrrent  is  made  through  an  iivkiruf  contribution, 
spedfy  the  ruture  and  value  ot  the  kvkind  payment. 

13.  Check  the  appropriate  box(es).  Check  aD  boxes  that  apply.  U  other,  spedfy  ruture. 

14.  Provide  a  specific  and  detailed  description  of  the  services  that  the  lobbyist  has  performed,  or  will  be  expected  to 
perform,  arid  the  date(s)  of  any  services  rertdered.  Irrdude  all  preparatory  and  related  activity,  not  just  time  spent  in 
actual  contact  with  Federal  offidals.  Identify  the  Federal  offices)  or  employec(s)  contacted  or  the  officer(s). 
empioyee(s).  or  Mentber(s)  of  Congress  that  were  contacted. 

15.  Check  «4iether  or  not  a  SF*lil<A  Continuation  Sheet(s)  is  attached. 

16.  The  certifyirrg  official  Shan  sign  and  date  the  form,  print  Ms/her  runte,  tMe,  and  telephone  ruimber. 


Public  reporting  burden  for  this  coMection  of  MonnMion  is  estimated  to  average  30  mfiNucs  per  tesporae.  including  time  for  reviewing 
imtructiorrs.  searching  eximng  dau  sources,  gathering  and  mtinteirMng  the  dau  rreeded.  and  coeaplepng  and  reviewing  the  collection  of 
Momution.  Sc^  comments  regarding  the  burden  esdasate  or  any  other  aspect  of  diis  coBectioo  of  information,  induding  suggestions 
for  re^idng  this  burden,  to  the  OfBce  of  Managers**  and  ludget  Pipetwotk  Reduction  Nofset  (03400044).  Washington.  D  C.  20S03 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Aeeietant  Secretary  for 
Housing-Federal  Housing 
Commissioner;  Funding  Availability; 
Disaster  Relief  Housing  Counseling 

[Oodwt  No.  N-93-0538;  FR  3370-N-01] 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Conunissioner,  HUD. 

ACTION:  Notice  of  Funding  Availability 
(NOFA)  for  disaster  relief  housing 
counseling  for  Fiscal  Year  1992  under 
the  Dire  Emergency  Supplemental 
Appropriations  Act  of  1992. 

summary:  This  Notice  annovmces  the 
availability  of  $500,000  of  Fiscal  Year 
(FY)  1992  funding  vmder  the  Dire 
Emergency  Supplemental 
Appropriations  Act  of  1992  (Pub.  L. 
102-368,  approved  September  23, 1992) 
for  HUD-approved  housing  counseling 
agencies  to  provide  emergency 
counseling  regarding  housing 
availability,  maintenance  and  financing 
to  homebuyers,  homeowners,  and 
renters  living  in  areas  adversely  affected 
by  Hurricane  Andrew.  Typhoon  Omar, 
Hurricane  Iniki,  and  other  natural 
disasters  as  decleuod  by  the  President  of 
the  United  States. 

Funding  for  housing  counseling  imder 
this  NOFA  will  be  made  available  to 
eligible  housing  counseling  agencies 
serving,  oV  proposing  to  serve,  the  areas 
afiected  by  Hurricane  Andrew,  Typhoon 
Omar,  and  Hurricane  Iniki.  (In  this 
NOFA,  Hurricane  Andrew,  Typhoon 
Omar  and  Hurricane  Iniki  are  referred  to 
as  “federal  disasters.”  The  geographical 
areas  adversely  affected  by  these  three 
federal  disasters  and  designated  as 
federal  disaster  areas,  and  identified  in 
Section  I.B.2  of  this  NOFA,  are  referred 
to  as  “federal  disaster  areas.”)  The 
balance  of  any  funds  remaining  after 
awards  are  made  under  this  NOFA  will 
be  made  available  in  FY  1993,  through 
publication  of  an  additional  NOFA  (or 
NOFAs),  for  other  disasters,  which  may 
be  declared  by  the  President  during  FY 
1993. 

An  applicant  must,  as  of  the  date  of 
issuance  of  the  Request  for  Grant 
Application  (RFGA)  based  on  this 
NOFA.  be  a  HUD-approved  housing 
counseling  agency,  and  must  be  able 
and  willing  to  provide  comprehensive 
housing  counseling  to  individuals  and 
families  (1)  living  in  a  federal  disaster 
area  within  the  applicable  Region,  or  (2) 
residing  outside  the  disaster  area,  but 
whose  employment  was  adversely 
afiected  by  one  of  the  three  federal 
disasters.  (HUD  Handbook  No.  7610.1 
REV-2,  dated  September  1990  (the 


Handbook)  sets  forth  the  requirements 
and  procedures  governing  HUD's 
housing  coimseling  program.  Housing 
counseling  services  not  covered  by  the 
Handbook  do  not  quality  for  eligibility 
for  funding  under  this  NOFA.) 

In  the  b^y  of  this  document  is 
information  concerning:  the  purpose  of 
this  NOFA;  elibility  for  funding; 
available  funding;  selection  criteria;  and 
the  application  process,  including  how 
to  apply  for  funding,  and  how  selections 
will  be  made. 

OATES:  The  application  due  date  is 
March  18. 1993.  Application  kits  may  be 
obtained  from,  and  completed 
applications  must  be  submitted  to 
HUD’s  Office  of  Prociurement  and 
Contracts  at  HUD  Headquarters.  Please 
see  Section  II.A.  of  this  NOFA  for 
further  information  on  obtaining  and 
submitting  applications,  and  for  the 
address  of  the  Office  of  Procurement 
and  Contracts.  Application  kits  will  be 
made  available.by  a  date  that  afiords 
applicants  at  least  30  days  to  respond  to 
this  NOFA. 

Applications  may  be  mailed,  provided 
that  they  are  postmarked  no  later  than 
midnight,  March  18, 1993.  If  an 
application  is  physically  delivered  to 
the  Office  of  Procurement  and  Contracts 
at  HUD  Headquarters,  the  application 
must  be  delivered  by  the  close  nf 
business  for  that  office.  Applicants 
should  contact  the  Office  of 
Procurement  and  Contracts  ((202)  70ft- 
1585)  regarding  the  time  the  office 
closes. 

The  above-stated  application  deadline 
is  firm  as  to  date  and  hour.  In  the 
interest  of  fairness  to  all  competing 
applicants,  HUD  will  treat  as  ineligible 
for  consideration  any  application  that  is 
not  received  on  or  before,  or  postmarked 
by,  the  application  deadline.  Applicants 
should  take  this  practice  into  account 
and  make  early  submission  of  their 
materials  to  avoid  any  risk  of  loss  of 
eligibility  brought  about  by 
unanticipated  delays  or  other  delivery- 
related  problems. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Miles,  Program  Advisor,  Single 
Family  Servicing  Division,  Department 
of  Housing  and  Urban  Development, 
room  9178, 451  Seventh  SW., 
Washington,  DC  20410,  telephone  (202) 
708-1672,  or  (202)  708-4594  (TDD 
number).  (These  are  not  toll-fim 
numbers.) 

SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  NOFA 
have  been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  imder 


section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 

3504(h)),  and  assigned  OMB  control 
num^r  2535-0084. 

I.  Purpose  and  Substantive  Description 
A.  Authority  and  Background 

1.  Authority 

Sec.  106,  Housing  and  Urban 
Development  Act  of  1968  (12  U.S.C 
1701x);  secs.  235,  237  and  255  of  the 
National  Housing  Act,  as  amended;  and 
HUD  Handbook  7610.1,  REV-2,  dated 
September  1990;  Dire  Emergency 
Supplemental  Appropriations  Act  of 
1992  (Pub.  L.  102-368,  approved 
September  23, 1992). 

2.  Background 

Section  106  of  the  Housing  and  Urban 
Development  Act  of  1968  (section  106) 
authorizes  HUD  to  provide  a  program  of 
housing  counseling  services  to 
designated  homeowners  and  tenants. 

The  program  authorized  by  section  106 
(Housing  Counseling  Program)  is 
divided  into  two  distinct  components: 
The  housing  counseling  services  and 
requirements  provided  imder  section 
106(a),  and  those  services  and 
requirements  provided  under  section 
106(c). 

Section  106(a)  authorizes  HUD  to 
provide  counseling  and  advice  to 
tenants  and  homeowners  with  res(>ect  to 
property  maintenance,  financial 
management  and  such  other  matters  as 
may  ^  appropriate  to  assist  tenants  and 
homeowners  in  improving  their  housing 
conditions  and  in  meeting  the 
responsibilities  of  tenancy  and 
homeownership.  With  respect  to 
homeowners,  section  106(a)  states  that 
the  above-described  services  shall  be 
provided  to  homeowners  with  HUD- 
insured  mortgages;  first-time 
homebuyers  with  guaranteed  loans 
under  section  502(h)  of  the  Housing  Act 
of  1949  (home  loans  guaranteed  by  the 
Fanners  Home  Administration);  and 
homeowners  with  loans  guaranteed  or 
insured  under  chapter  37  of  title  38, 
United  States  Code  (home  loans  insured 
or  guaranteed  by  the  Department  of 
Veterans  Affairs). 

Section  106(c)  authorizes 
homeownership  counseling  only  (no 
tenant  counseling)  and  defines  a 
homeowner  eligible  for  counseling 
under  this  section  as  a  homeowner 
whose  home  loan  is  secured  by  property 
that  is  the  principal  residence  of  the 
homeowner,  who  is  unable  to  correct  a 
home  loan  delinquency  within  a 
reasonable  time.  Section  106(c)  defines 
“home  loan”  as  a  loan  secured  by  a 
mortgage  or  lien  on  residential  property. 
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Under  the  Housing  Counseling 
Program,  HUD  awards  grants  to  public 
or  private  nonprofit  organizations  to 
provide  the  housing  counseling  services 
authorized  by  section  106(a)  and  section 
106(c).  When  the  Congress  makes  funds 
available  to  assist  the  Housing 
Counseling  Program,  HUD  announces 
the  availability  of  such  funds,  and 
invites  applications  from  eligible 
agencies,  through  a  notice  published  in 
the  Federal  Register.  An  agency  that  is 
approved  by  HUD  as  a  housing 
counseling  agency  does  not 
automatically  receive  funding.  The 
agency  must  apply  for  such  fading 
under  a  Request  for  Grant  Application 
(RFGA)  issued  by  HUD.  The  purpose  of 
the  housing  counseling  program  is  to 
promote  and  protect  the  interests  of 
HUD,  HUD-approved  and  other 
mortgages,  and  housing  consumers 
participating  in  HUD-insured  and  other 
housing  programs. 

B.  Allocation  Amounts 

1.  Total  Available  Fimding 

A  total  amount  of  $500,000  was 
appropriated  for  housing  counseling,  as 
authorized  by  section  106,  by  the  Dire 
Emergency  Supplemental 
Appropriations  Act,  1992  (Pub.  L.  102- 
368,  approved  September  23, 1992).  The 
purpose  of  this  supplemental 
appropriations  for  housing  counseling  is 
to  provide  coimseling  concerning 
housing  availability,  maintenance  and 
financing  to  homeowners,  homebuyers, 
and  tenants  living  in  a  federal  disaster 
area. 

2.  Allocation  of  Funds 

HUD  will  award  grants  up  to  $500,000 
for  disaster  counseling  under  this  NOFA 
to  HUD-approved  housing  counseling 
agencies,  which  serve  the  areas  afiected 
by  the  three  federal  disasters. 

The  balance  of  funds  remaining,  if 
any,  will  be  allocated  during  FY  1993 
for  other  disasters  that  may  occur  during 
that  fiscal  year  and  which  are  declared 
federal  disasters. 

As  of  the  date  of  the  publication  of 
this  NOFA,  the  Federal  Government,  in 
accordance  with  the  procedures  for 
designating  disasters  set  forth  in  Pub.  L. 
93-288,  as  amended  by  Pub.  L.  100-707, 
has  identified  areas  within  three  States 
and  one  U.S.  territory  as  federal 
disasters  areas.  These  areas  are; 

a.  In  the  State  of  Hawaii  (Hurricane 
Iniki),  the  Islands  of  Molokai,  Oahu, 
Maui,  Hawaii,  Kauai,  Niihau,  Lanai,  and 
Kahoolawe; 

b.  In  the  State  of  Florida  (Hurricane 
Andrew),  the  Counties  of  Collier, 
Broward,  Dade  and  Monroe: 

c.  In  the  State  of  Louisiana  (Hurricane 
Andrew),  the  Parishes  of  Acadia, 


Avoyelles,  Cameron,  Jefierson  Davis, 
Orleans.  Plaquemines.  St  James.  St. 
Bernard,  Vermilion,  Allen,  Calcasieu. 
Evangeline,  Livingston,  Rapides,  St. 
Helena,  St  Landry,  Tangipahoa, 
Washington,  East  Baton  Rouge,  East 
Feliciana.  Jefferson,  Lafayette,  Points 
Coupee,  St.  Charles,  St.  Tammany.  West 
Baton  Rouge.  West  Feliciana  and 
Terrebonne;  and. 

d.  The  territory  of  Guam  (Typhoon 
Omar). 

For  detailed  information  about  each 
area,  contact  the  Federal  Emergency 
Management  Agency  (FEMA)  Field 
Office  that  serves  the  disaster-affected 
location. 

HUD’S  award  grants  under  this  NOFA 
will  be  based  on  an  estimate  of  the 
amount  of  funds  needed  to  meet  the 
disaster  relief  counseling  within  the 
federal  disaster  areas.  Under  this  plan, 
HUD  Headquarters  will,  in  so  far  as 
possible,  award  grants  in  relation  to  the 
number  of  families  and  individuals 
adversely  affected  by  a  federal  disaster, 
and  funding  requested  by  the 
respondents  under  the  FTCA. 

3.  Grant  Awards 

HUD  Headquarters  will  make  an 
equitable  awarding  of  allocated  housing 
counseling  funds  to  eligible  HUD- 
approved  housing  counseling  based 
upon  documented  need  in  relation  to: 

a.  The  number  of  individuals  and 
families  estimated  to  be  adversely 
affected  by  the  federal  disaster;  and 

b.  The  number  of  eligible  applicants. 
(A  determination  of  “eligible”  applicant 
is  based  on  the  applicant’s  ability  to 
meet  the  criteria  specified  in  Section  I.C 
of  this  NOFA.) 

4.  Announcement  of  Awards 

In  accordance  with  the  requirements 
of  section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (HUD  Reform  Act) 
and  HUD’s  implementing  regulations  at 
24  CFR  part  4,  no  selection  information 
will  be  made  available  to  applicants  or 
other  persons  not  authorized  to  receive 
this  information  during  the  period  of 
HUD  review  and  evaluation  of  the 
applications.  However,  applicants  that 
are  declared  ineligible  or  late  will  be 
notified.  In  accordance  with  section 
102(a)(4)(c)  of  the  HUD  Reform  Act, 
HUD  will  notify  the  public,  by  notice 
published  in  the  Federal  Register,  of 
award  decisions  made  by  HUD  under 
this  funding.  After  the  award  process, 
HUD  Headquarters  will  transfer  the 
grants  to  the  appropriate  Regional  Office 
for  administration. 


5.  Grantee  Reimbursement  by  HUD 

HUD  will  reimburse  grantees  on  the 
basis  of  not  more  than  $35.00  per 
“coimseling  unit"  which  is  defined  as  a 
documented  fece-to-face,  written,  or 
telephonic  contact  between; 

a.  'The  grantee’s  housing  counselor 
and  a  client;  or 

b.  The  grantee's  housing  counselor 
and  a  mortgagee,  landlord,  service 
agency,  cr^itor,  credit  reporting 
agency,  governmental  agency,  realtor  or 
employer,  acting  on  behalf  of  a  client, 
which  results  in  an  action  or  decision 
that: 

(1)  Identifies,  clarifies,  or  assists  in 
meeting  or  meets  the  client’s  housing 
need;  or 

(2)  Assists  in  resolving  or  resolves  the 
client’s  housing  problem. 

(See  HUD  Handbook  7610.1  REV-2, 
dated  September  1990,  paragraph  1-7 
on  page  1-6  for  a  definition  of  “client,” 
“housing  need,"  and  “housing 
problem.’’) 

C.  Eligibiiity 

1.  Current  HUD-approved  Agency 

Eligible  applicants  include  public  and 
private  nonprofit  entities  with  a  ciurent 
approval  by  HUD  as  housing  coimseling 
agencies,  under  the  provisions  of  HUD 
Handbook  No.  7610.1  REV-2  (dated 
September  1990,  or  its  earlier  versions), 
and  which  are  located,  or  will  be 
located  within,  or  within  reasonable 
proximity  (as  provided  in  paragraph  2  of 
this  section  C)  to  one  of  the  federal 
disaster  areas. 

Current  approval  includes  agencies 
that  are  on  record  at  the  applicable  HUD 
Field  Office  as  having  been  approved  as 
a  HUD  counseling  agency  as  of  the  date 
of  issuance  of  the  RFGA  based  on  this 
NOFA.  Agencies  for  which  HUD  has 
withdrawn  this  approval  or  have 
indicated  in  writing  their  withdrawal 
from  the  counseling  program  are  NOT 
eligible.  Agencies  with  “conditional”  re¬ 
approvals  are  NOT  eligible  unless  they 
satisfy  HUD’s  requirements  for  remoiml 
of  the  “conditional”  approval  by  the 
due  date  of  applications  for  funding 
under  this  notice. 

2.  Location  of  Agency  Counseling 
Facilities 

For  funds  allocated  to  agencies 
serving  Florida  and  Louisifma  disaster 
areas  as  specified  in  paragraph  I.B.2.b. 
and  c.  of  this  NOFA.  eligible  applicants 
may  be  located  anywhere  within  the 
continental  United  States,  but  must 
locate  an  office  within  the  disaster  area 
or  within  reasonable  proximity  of  the 
federal  disaster  area.  In  addition,  all 
eligible  applicants  must: 
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a.  Have  counseling  offices  located  in 
a  federal  disaster  area;  or 

b.  Have  counseling  offices  located 
outside  the  federal  disaster  area,  but 
within  60  minutes  by  ground 
transpKntation  from  the  disaster  area;  or 

c.  Agree  to  locate  to.  or  within 
reasonable  proximity  (as  provided 
under  paragraph  (b)  of  this  section  C.2) 
to  a  federal  disaster  area  within  thirty 
days  of  the  date  of  the  grant  agreement 
with  HUD. 

Note  that  requirements  a.  b.  and  c. 
may  be  waived  for  eligible  applicant 
located  in  the  State  of  Hawaii  and 
serving  the  Hurricane  Iniki  and 
Typhoon  Omar  disaster  areas  (i.e.,  the 
only  location  requirement  imposed  is 
that  ther  applicant  be  located  in  the  State 
of  Hawaii  or  the  territory  of  Guam). 

D.  Selection  Criteria 

1.  General  Criteria 

HUD.  through  its  Headquarters  Office 
of  Procurement  and  Contracts,  will 
award  housing  counseling  grants  made 
available  under  this  NOFA  to  selected 
eligible  agencies.  An  eligible  agency  is 
a  HUD-approved  housing  counseling 
agency  that: 

a.  Meets  the  location  requirements  set 
forth  in  Section  I.C.2  of  this  NOFA;  and 

b.  Provides,  or  proposes  to  provide, 
housing  counseling  to  the  federal 
disaster  area. 

2.  Specific  Criteria 

Applications  for  funding  under  this 
NOFA  will  be  reviewed,  and  grants  will 
be  awarded  on  the  basis  of  an  evaluation 
of  all  of  the  following  criteria: 

a.  Amoimt  requested  by  the  grwtee; 

b.  Applicant’s  estimated  upcoming 
12*month  client  workload*  of  families 
and  individuals  adversely  afiected  by  a 
federal  disaster.  (*  "WorUoad"  refers  to 
the  number  of  clients,  as  defined  in 
HUD  Handbook  No.  7610.1  REV-2, 
dated  September  1990.  reported  by  the 
applicant  on  Form  HUD-9902.  Housing 
Counseling  Agency  Activity  Report,  for 
1992); 

c.  Disaster  client  workload  total; 

d.  Reimbursement  of  grantees  by  HUD 
on  the  basis  of  $35.00  per  housing 
counseling  unit; 

e.  Regional  Offices’  documented  need 
for  housing  counseling  services  within 
the  disaster  areas  to  be  served  by  the 
applicants; 

f.  HUD’s  assessment  of  the  applicant’s 
previous  performance  as  a  HUD- 
approved  housing  counseling  agency 
(i.e.  Biennial  Performance  Review), 
including  the  submission  of  the 
required  reports. 

h.  In  the  case  of  previous  grantees,  the 
applicant’s  performance  under  such 


grants  in  accordance  with  the  terms  of 
the  grant  agreement,  including  the 
submission  of  the  specific  reports 
required  under  the  grant  agreement. 

n.  Application  Process 

A.  Obtaining  Application  Kits 

Applicants  kits  (Request  for  Grant 
Application  (RFGA))  for  grants  to  be 
awarded  under  this  NOFA  may  be 
obtained  from,  and  completed 
applications  must  be  suWitted  to: 

Office  of  Procurement  and  Contracts. 
Program  Support  Division,  451  Seventh 
Street,  SW.,  Room  5258,  Washington. 

DC  20410. 

The  RFGA  will  be  made  available  by 
a  date  that  afiords  applicants  at  least  30 
days  to  respond  to  this  NOFA. 

B.  Application  Deadline 

The  application  due  date  is  March  13. 
1993.  Applications  may  be  mailed, 

{>rovided  that  they  are  postmarked  no 
ater  than  midnight,  March  18, 1993.  If 
an  application  is  physically  delivered  to 
the  Office  of  Procurement  and  Contracts 
at  HUD  Headquarters,  the  application 
must  be  delivered  by  the  close  of 
business  for  that  office.  Applicants 
should  contact  the  Office  of 
Procurement  and  Contracts  ((202)  708- 
1585)  regarding  the  time  the  office 
closes. 

A  proper  submission  in  response  to 
the  RFGA  must  conform  to  the 
s(>ecifications  in  the  RFGA.  HUD  will 
not  accept  changes  made  by  applicants 
to  the  forms,  certifications  and 
assurances,  except  for  those  specified  in 
Section  IV.A  of  this  NOFA. 

ni.  Checklist  of  Application 
Submission  Requirements 

An  applicant  must  submit  three 
difierent  types  of  written  submissions: 
Forms,  certifications,  and  assurances. 

An  applicant  must  submit  three  sets  of 
each  written  submission,  as  specified 
below,  with  supporting  documentation 
only  as  specified  in  the  RFGA. 
Applicants  must  limit  the  submission  of 
material  to  that  required  by  the 
individual  form,  certification  or 
assurance.  HUD  will  not  consider 
extraneous  material  and  will  discard  it. 

A.  Forms 

Each  applicant  will  be  required  to 
submit  the  following  completed  and 
signed  forms: 

1.  Standard  Form  424,  Application  for 
Federal  Assistance. 

2.  Standard  Form  424B.  Assurances — 
Non-construction  Programs. 

3.  Form  HUD-2880,  Applicant/ 
Recipient  Disclosure/Update  Report,  as 
required  under  subpart  C  of  24  CFR  part 


12,  Accountability  in  the  Provision  of 
HUD  Assistance. 

B.  Certifications 

Each  applicant  will  be  required  to 
submit,  at  a  minimum,  the  following 
certifications: 

1.  Certification  of  a  Drug-Free 
Workplace,  in  accordance  with  the 
Drug-Free  Workplace  Act  of  1988  and 
HUD’s  regulations  at  24  CFR  part  24, 
subpart  F. 

2.  Anti-Lobbying  certification  in 
accordance  with  section  319  of  the 
Department  of  Interior  and  Related 
Agencies  Appropriations  Act  for  Fiscal 
Year  1990  (31  U.S.C.  1352),  and  the 
regulations  at  24  CFR  part  87. 

C.  Assurances 

Each  applicant  will  be  required  to 
submit,  at  a  minimum,  assurances 
regarding  the  applicant’s  housing 
counseling  program  to  the  effect  that: 

1.  The  applicant  agency  received  its 
approval  by  HUD  prior  to  the  date  of 
issuance  of  the  applicable  RFGA.  and 
currently  has  approval  from  HUD.  If  a 
Biennial  Performance  Review  has  not 
been  made  by  the  HUD  Field  Office, 
then  a  prior  approval  constitutes  a 
current  approval. 

2.  HUD  nas  or  has  not  conducted  a 
performance  review  of  the  applicant 
agency’s  housing  counseling  program; 
whether,  as  a  result  of  the  review,  HUD 
re-approved  the  agency  unconditionally 
or  conditionally;  whether,  if  HUD 
granted  a  conditional  approval  because 
of  certain  agency  performance 
deficiencies,  the  applicant  agency 
corrected  the  deficiencies  to  HUD’s 
satisfaction. 

3.  If  the  applicant  agency  received  a 
counseling  ^nt  from  HUD  during 
HUD’s  fiscal  year  1990, 1991,  or  1992, 
the  agency  complied  with  all  grant 
requirements. 

4.  The  applicant  agency  submitted  all 
reports  required  during  the  most  recent 
report  year  under  the  Handbook,  and 
the  grant  document,  if  any. 

5.  The  number  of  clients  listed  as  the 
applicant’s  estimated  housing 
counseling  "disaster  area’’  client 
workload  is  reasonable. 

6.  The  agency  can  and  will  commence 
counseling  services,  including  Fair 
Housing  counseling  in  accordance  with 
HUD  Handbook  7610.1  REV-2,  dated 
September  1990,  within  thirty  days  of 
the  receipt  of  the  notice  of  the  award  of 
a  counseling  grant  to  the  applicant 
agency. 

7.  Ine  agency  had  an  independent 
financial  audit  during  the  past  twenty- 
four  (24)  months. 

8.  The  applicant  administers  its 
housing  counseling  program  in 
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accordance  with  title  VI  of  the  Civil 
Rights  Act  of  1964,  the  Fair  Housing 
Act,  Executive  Order  11063,  section  504 
of  the  Rehabilitation  Act  of  1973,  and 
the  ^e  Discrimination  Act  of  1975. 

9.  Tne  applicant  provides  its  service 
without  any  conflict  of  interest  on  the 
part  of  the  applicant,  including  its  staff, 
that  might  compromise  the  agency's 
ability  to  represent  fully  the  ^st 
interests  of  the  client  in  accordance 
with  HUD  Handbook  No.  7610.1  REV- 
2,  dated  September  1990. 

IV.  Corrections  to  Deficient 
Applications 

After  the  deadline  for  submission  of 
applications,  applications  will  be 
screened  to  determine  whether  all  items 
were  submitted.  Applicants  will  be 
given  an  opportimity  to  cure 
nonsubstantive  deficiencies  in  their 
applications.  The  applicant  must  submit 
corrections  within  14  calendar  days 
from  the  date  of  HUD’s  deficiency 
notification  or  the  application  will  not 
be  considered. 

A.  Curable  Deficiencies 

The  kinds  of  deficiencies  which  can 
be  cured  after  the  submission  date  for 
applications  has  passed  are  limited  to 
the  following: 

1.  Lack  of  required  signaturefs)  on  the 
following  documents  or  certifications: 

a.  Standard  Form  424B,  Assurances — 
Non-Construction  Programs. 

b.  Certification  of  Drug-firee 
Workplace. 

c.  Anti-Lobbying  Certification. 

2.  Failure  to  submit  any  of  the  above 
documents  or  certifications. 

B.  Noncurable  Deficiencies 

Failure  to  submit:  1.  A  completed  and 
signed  Standard  Form  424,  Application 
for  Federal  assistance. 

2.  A  signed  Housing  Counseling 
Program  assurance  and  all  of  its 
required  documentation. 

Note:  HUD  will  not  notify  applicants  who 
fail  to  submit  any  of  the  above  two  required 
documents.  Failure  to  submit  the  documents 
will  render  an  application  unacceptable. 

V.  Other  Matters 
Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  the 
Department’s  regulations  at  24  CFR  part 
50  which  implement  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C  4332).  The 
Finding  of  No  Significant  Impact  is 
available  for  public  inspection  between 
7:30  a.m.  and  5:30  p.m.  weekdays  at  the 
Office  of  the  Rules  Docket  Clerk,  room 
10276,  Department  of  Housing  and 


Urban  Development,  451  Seventh  Street, 
SW.,  Wfishington,  DC  20410. 

Federalism,  Executive  Order 

The  General  Counsel,  as  the 
Designated  Official  imder  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  and 
procedures  contained  in  this  NOFA  will 
not  have  substantial  direct  effects  on 
States  or  their  political  subdivisions,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Specifically,  the 
purpose  of  the  funding  rmder  this 
NOFA  is  to  provide  grants  to  HUD- 
approved  counseling  agencies  so  that 
they  may  make  coimseling  services 
available  to  homeowners  and  tenants 
who  live  in  areas  adversely  affected  by 
recent  federal  disasters. 

Family,  Executive  Order 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  doounent  may 
have  potential  for  significant  beneficial 
impact  on  family  formation, 
maintenance,  and  general  well-being  to 
the  extent  that  the  activities  of  grantees 
will  provide  families  and  individuals 
who  were  adversely  affected  by  recent 
federal  disasters,  with  counseling 
concerning  housing  availability, 
maintenance  and  financing  for  new 
housing.  Since  the  impact  on  the  family 
is  considered  beneficial,  no  further 
review  under  the  order  is  necessary. 

Accountability  in  the  Provision  of  HUD 
Assistance 

(1)  Documentation  and  Public  Access 

HUD  will  ensure  that  documentation 
and  other  information  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  period  b^inning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD’s  implementing  regulations  at  24 
CFR  part  15.  In  addition,  HUD  will 
include  the  recipients  of  assistance 
pursuant  to  this  NOFA  in  a  Federal 
Register  notice  of  all  recipients  of  HUD 
assistance  awarded  on  a  competitive 
basis.  (See  24  CFR  12.14(a)  and  12.16(b), 
and  the  notice  published  in  the  Federal 
Register  on  January  16, 1992  (57  FR 
1942),  for  further  information  on  these 
requirements.) 


(2)  Disclosures 

HUD  will  make  available  to  the  public 
for  five  years  all  applicant  disclosure 
reports  (HUD  Form  2880)  submitted  in 
connection  with  this  NOFA.  Update 
reports  (also  Form  2880)  will  be  made 
available  along  with  the  applicant 
disclosure  reports,  but  in  no  case  for  a 
period  generdly  less  than  three  years. 

All  reports — both  applicant  disclostires 
and  updates — ^wlll  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD’s  implementing  regulations  at  24 
CFR  part  15.  (See  24  CFR  subpart  C,  and 
the  notice  published  in  the  F^eral 
Register  on  January  16, 1992  (57  FR 
1942),  for  fu^er  information  on  these 
disclosiue  requirements.) 

Prohibition  Against  Lobbying  Activities 

The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  disclos\ire 
requirements  and  prohibitions  of 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriations 
Act  for  Fiscal  Year  1990  (31  U.S.C 
1352)  and  the  implementing  regulations 
at  24  CFR  part  87.  'These  authorities 
prohibit  recipients  of  Federal  contracts, 
grants,  or  loans  from  using  appropriated 
funds  for  lobbying  the  Executive  or 
Legislative  Branches  of  the  Federal 
Government  in  connection  with  a 
specific  contract,  grant,  or  loan.  The 
prohibition  also  covers  the  awarding  of 
contracts,  grants,  cooperative 
agreements,  or  loans  unless  the 
recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87,  applicants,  recipients, 
and  subrecipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
Federal  fonds  have  been  or  will  be  spent 
on  lobbying  activities  in  connection 
with  the  assistance. 

Indian  Housing  Authorities  (QiAs) 
established  by  an  Indian  tribe  as  a  result 
of  the  exercise  of  the  tribe’s  sovereign 
power  are  excluded  from  coverage  of  the 
Byrd  Amendment,  but  IHAs  established 
under  State  law  are  not  excluded  from 
the  statute’s  coverage. 

Prohibition  Against  Lobbying  of  HUD 
Personnel 

Section  13  of  the  Department  of 
Housing  and  Urban  Development  Act 
(42  U.S.C.  3537b)  contains  two 
provisions  dealing  with  efforts  to 
infiuence  HUD’s  decisions  with  respect 
to  financial  assistance.  'The  first  imposes 
disclosure  requirements  on  those  who 
are  typically  involved  in  these  efforts — 
those  who  pay  others  to  influence  the 
award  of  assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
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influence.  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistance,  if  the  fees  are  tied  to  the 
number  of  hou.sing  units  received  or  are 
based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance.  HUD’s 
regulation  implementing  section  13  is 
co^fied  at  24  CFR  part  86.  If  readers  are 
involved  in.  any  eflorts  to  influence  the 
Department  in  these  ways,  they  are 
urged  to  read  the  final  jule,  particularly 
the  examples  contains  in  Appendix  A 
of  the  rule.  Appendix  A  of  this  rule 
contains  examples  of  activities  covered 
by  this  rule. 

Any  questions  concerning  the  rule 
should  be  directed  to  the  Office  of 
Ethics,  room  2158,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410.  Telephone:  (202)  708-3815 
(voice/TDD).  This  is  not  a  toll-fm 
number.  Forms  necessary  for 
compliance  with  the  rule  may  be 
obtained  from  the  local  HUD  office. 


Prohibition  Against  Advance 
Information  on  Funding  Decisions 

Section  103  of  the  HUD  Reform  Act 
proscribes  the  communication  of  certain 
information  by  HUD  employees  to 
persons  not  authorized  to  receive  that, 
information  during  the  selection  process 
for  the  award  of  assistance.  HUD’s 
regulation  implementing  section  103  is 
codified  at  24  CFR  part  4,  and  was 
recently  amended  by  an  interim  rule 
published  in  the  Federal  Register  on 
August  4, 1992  (57  FR  34246).  In 
accordance  with  the  requirements  of 
section  103,  HUD  employees  involved 
in  the  review  of  applications  and  in  the 
making  of  funding  decisions  are 
restrained  by  24  part  4  from 
providing  advance  information  to  any 
person  (other  than  an  authorized 
employee  of  HUD)  concerning  funding 
decisions,  or  fi*om  otherwise  giving  any 
applicant  an  unfair  competitive 
advantage.  Persons  who  apply  for 
assistance  in  this  competition  should 
confine  their  inquiries  to  the  subject 
areas  permitted  by  24  CFR  part  4. 


Applicants  who  have  questions  should 
contact  the  HUD  Office  of  Ethics,  (202) 
708-381  (voice/TDD).  (This  is  not  a  toll- 
free  number.) 

Catalog  of  Federal  Domestic  Assistance 
Program 

The  Catalog  of  Federal  Domestic 
Assistance  Program  number  is  14.169. 

Authority:  Secs.  106,  Housing  and  Urban 
Development  of  1968  as  amended;  secs.  235, 
237  and  255  of  the  National  Housing  Act,  as 
amended;  and  HUD  Handbook  No.  7610.1, 
REV-2,  dated  September  1990;  Dire 
Emergency  Supplemental  Appropriations  Act 
of  1992  (Pub.  L.  102-368,  approved 
September  23, 1992). 

Dated:  January  12, 1993. 

Arthur  ).  Hill, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

[FR  Doc.  93-1332  Filed  1-19-93;  8:45  am) 
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